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notice 


The Proprietor of the Ll<U& Companion will esteem it a favor if t& 
subscribers who have not already paid up their subscriptions will db'l 
without delay, as otherwise they will either be charged at tho rate of Es. 
per annum or the supply of the journal will be discontinued to them. 

Sjbkampobs, l 

The im May, 1877. ) 


The public are hereby informed that any one publishing any law 
journal or law book under the title of the Legal Companion without my 
authority will be prosecuted for infringement of my copyright of that 
title. Baboo Kumud Nath Dutt, Sheristadar of the Board of Revenue, 
Calcutta, lately commenced to publish a work in pa?ts under the title of 
the Legal Companion, without my authority, and when he was threatened 
with prosecution, he wrote, among others, the following letters and acting 
advisedly refrained from further using the said title. 


Serampore, 

The 15th May , 1877. 


I 


PROSUNNO COOMAR SEN. 


Board of Revenue, 
Calcutta, 

2 5th March , 1877. 

My Dear Sir, 

I have since determined to call my work by the name of the Legal 
Guide and not the People’s Law Book as was intimated to you in my last, 
and to this I hope you have no objection. I have satisfied myself by an 
enquiry that neither of tlieso titles is registered under the Copyright Act. 
The fourth number of my work will be out of press on the 28th instant 
under that title. 

A reply by return of post will highly oblige 

Yours truly, 

<Sd.) KUMUD NATH DUTT. 


My Dear Sir, 


Calcutta, 

3rd April, 1877. 


I am glad of the opportunity offered to me of presenting a copy />f # 
my work to you. The name of the book has been changed to The Legal* 
Guide, and a special notice has been attached to each copy, to prevent 
confusions in future. The subscribers and the public have been particu* 
larly told not to call my work under the old title which has been objected 
to by you* * 

May I take the liberty of asking you to be so good as to send me a 
«opy of your valuable publication? Your article on the “ Judicial Mind” 
is an excellent one. 

Trusting this finds you in the enjoyment of perfect health, * 

Yours truly, 

# (Sd.) KUMUD NATH DUTT* 
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THE 


LEGAL COMPANION. 

HIGH COURT, N.-W. P. 

The 11 th August 1876. 

Present s 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice Turner. 

Daosban Singh* and others (Defendants) Appellants, 

versus 

Hanwanta (Plaintiff) Respondent. 

Act VIII of 1871 {Registration Act), 8. 17, cl. (2) — Registration- 

Mortgage. 

A bond which charges immovable property with the payment on a day specified 
therein of Rs. 99, the principal amount, and Rs. 6, interest thereon, should be 
registered under the provisions of cl. (2), s. 17, Act VIII of 1871. . 

Judgment. — Assuming that the instrument creates a charge 
on immovable property, which may be doubted, it purports to create 
an interest over Us. 10 0 in value, for it secured the repayment of 
Rs. 99 plus Rs. 6, the interest for three months. This was the 
least sum that could have been recovered under the instrument. 
The instrument not having been registered we cannot act upon it. 
Nor can we decree the debt apart from the lien, for the agreement 
should have been but was not registered, and more than four years 
had elapsed prior to suit from the date on which the agreement to 
repay the money was broken. This claim was therefore barred by 
limitation. The appeal is decreed, and, the decree of the Lower 
Appellate Court being reversed, the decree of the Court of first 
instance is restored with costs. 


• Vide I.L. R. 1. All. p. 274. 



THE LEGAL COMPANION; ‘ Vol. v. 

~~ ~ MADRAS HIGH COURT.f 

The 15 th August 1876. ' 

Present r 

Sir W. Morgan, C. J., Mr. Justice Holloway, and Mr. Justice Innes. 

Case No, 1* of 1876. 

Stamp Act , XVIII of 1869 — Conveyance — Non-liability to 
additional duty as an indemnity— bond. 

Where a document, purporting to be a conveyance, and for only one consideration, 
contains words which merely express, though very informally, the usual covenants, for 
title which every properly drawn English conveyance contains, those words cannot 
be considered as constituting au indemnity bond, so as to render the document liable 
to stamp duty as an indemnity bond in addition to the stamp duty to which it is liable 
as a conveyance. v 

This was a case referred for the decision of the High Court 
under s. 41, Act XVIII of 1869, by the Board of Revenue in their 
Proceedings, dated 19th June 1876, No. 1,587. 

The Court delivered the following 

Judgment.— *We are of opinion that the document is liable to 
the stamp upon a conveyance only. The words supposed to consti- 
tute an indemnity bond are merely a very informal expression of 
the covenants for title which every properly drawn English convey- 
ance contains. 

The stamp for a conveyance covers these words because they 
are a well understood part of it. 

S. 14 shows that a stamp, for each Category, upon a document 
falling within two distinct categories, is required only where there 
id what is called a distinct consideration. Here there is unity of 
consideration, and the document, with the contractual words, fulfils 
* the definition of a conveyance* and without them would not. 


* FUk l. L, U* 1. Madras p. 183, 
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1877*1 

The 2,0th March 1876. 

Present : 

Mr. Justice Kemp end Mr. Justice Birch. 

Debn Doyal LALL*JPlaintiff) Appellant , 
versus 

Hkt Narain Singh and others (Defendants) Respondents. 

Mortgage Bond— Interest after due date, Rate of. 

In a auifc brought to recover the principal and interest due upon a written security 
given for the payment of the principal money on a day specified, with interest at a stipu- 
lated rate up to such day, the Court may, in its discretion, award interest on the princi- 
pal sum from due date at such rate as it thinks fit, and is not bouud to award such 
interest at the stipulated rate. 

Kemp, J. — The plaintiff is the appellant in this case. He sued 
three sets of defendants to recover a sum of Rs. 8,088-8-6, due 
under a bond dated the 28th of Assin 1269 Fuslee, corresponding 
with the 17th of October 1861. The principal amount borrowed 
was Rs. 2,600, and interest is claimed from the 28th Assin 1269, 
the date of the bond, to the 28th Bysack 1281, date of suit, being 
twelve years and seven months, at the rate of Re. 1-8 per mensem. 
The total amount of interest claimed being Rs. 5,488-8-6. The 
bond was admitted by the principal defendants, the judgment-deb- 
tors. They were examined, and they also stated that, after the bond 
fell due, they were unable to pay it, and that they agreed to go on 
paying interest. The first defendants, are the purchasers of a por- 
tion of the property which was mortgaged to the plaintiff as security 
for the sum advanced by him to the principal defendants. The Sub- 
ordinate Judge had giveu the plaintiff a modified decree for a sum of 
Rs. 2,875-9-6 out of Lis. 8,088-8-6 claimed. He has also made the 
plaintiff pay the costs of the defendants, and the result of the suiA ^ 
is, that although the bond is admitted, and the defendants depose 
that they were unable to pay, and asked for time, and promised to 
pay interest, they have to pay only about one- third of the amount 
claimed, and that the plaintiff has only to receive Rs. 2-5 in the 
shape of costs from the defendants. No wonder that, under these 
circumstances, the respondents did not appeal to this Court. 



* Vide 1. L, R. 2. Calcutta 41. 
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The Subordinate Judge has found that, as there is no stipulation 
in the bond regarding payment of interest after the appointed period 
fbr the discharge of the debt, the plaintiff is not entitled to interest 

after the lapse of that period The first objection taken 

before us by the appellant is, that the Court was wrong in not 
using its discretion, in overlooking the evidence of the debtor-de- 
fendants, and in not awarding interest from the date upon which the 
bond fell due up to the date of suit. The purchaser-defendants 
raised the following objection, that interest after the due date is 
not a charge upon the property hypothecated, inasmuch as any 
interest after that date is in the nature of damages, and more than 
six years having elapsed from the date on which the principal fell 
due, namely, in May 1S62, the suit is barred. 

We think that the Subordinate Judge is clearly wrong in not 
awarding interest at all from the date on which the bond fell due. 
The execution of the bond is admitted, and the bond-debtors admit 
in their evidence that they were unable to pay the debt on the date 
it fell due, and that they promised to pay interest from time to time. 
There is a case before the House of Lords, of Cook v. Fowler (1), in 
which it has been held that there is no rule of law that upon a con- 
tract for the payment of money on a day certain with interest at a 
fixed rate down to that day a further contract for the continuance 
of the same rate of interest is to be implied. . . . Lord Sclborne, 
in his judgment, which is to be found at page 37, says : — “Although 
in cases of this class, interest for the delay of payment post diem, 
ought- to be given, it is on the principle, not of implied contract, 
but of damages for a breach of contract. The rate of interest to 
which the parties have agreed daring the term of their contract 
may well be adopted, in an ordinary case of this kind, by a Court 
or jury, as the proper measure of damages for the subsequent delay; 
but that is because ordinarily a reasonable and usual rate of interest, 
which it may be presumed would have been the same whatever 
might be the duration of the loan, has been agreed to. But in the 
case before your Lordships, the agreed rate of interest is excessive 
and extraordinary ; and although no question is raised between the 
' present parties as to its fairness and reasonableness so far as it was 
matter of express contract, it by no means follows that it would 
•have been fair and reasonable, or would have been so regarded by 
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the borrower, if ii had been indefinitely extended to efery possible 
delay of payment after the stipulated time.” 

Now, applying the principle thus laid down to the present case, 
we do not think we should be justified in giving the plaintiff interest 
from the date on which the bond fell due at the rate of 18 per cent, 
per annum, the rate mentioned in the bond ; but we think that, act- 
ing upon the discretion vested in us, we ought to allow the plaintiff 
interest at the rate of 6 per cent, per annum, which is the rate usu- 
ally allowed by this Court, from the date on which the bond fell due. 
The plaintiff will therefore be entitled to recover lls. 2,600 principal 
with interest at the rate of 18 per cent, per annum up to the date on 
which the bond fell due, and from that date at the rate of 6 per cent, 
per annum up to date of payment. 

We also think that the decision of the Court below with re- 
ference to costs must be modified. We therefore modify the decree 
of the Court below with reference to our remarks made above as to 
the interest payable to the plaintiff and the period for which that 
interest is to be paid, and as regards costs, we think that the plaintiff 
is entitled to his costs in this Court and in the Court below upon the 
sum now decreed as against both sets of defendants. 

(l) L. It., 7 H. L., 27. 


AN ELEMENTARY COURSE OP LAW LECTURES. 

Lecture II. 

On Succession — Will or Testament . 

A Will or Testament is an instrument by which the devolution 
of an inheritance is prescribed. Inheritance is a form of universal 
succession. A universal succession is a succession to a universitas 
juris , or uuiyersity of rights and duties. Inverting this order we 
have therefore to inquire what is a universitas juris ; what is a uni?* 1 
versal succession; what is the form of universal succession which is 
called an inheritance ? And there are also two further questions, 
which demand solution. These are, how came an inheritance to be 
controlled in any case by the testator’s volition, and what is the 
nature of the instrument by which it came to be controlled ? 

The first question relates to the universitas juris; that is -a 
university (or bundle) of rights and duties. A universitas juris is 
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ingle circumstance € 
one person. 'It is, 
as it were, the legal clothing of some given individual. It is not 
formed by grouping together any rights and any duties. It can 
only be constituted by taking all the rights and all the duties of a 
particular person. The tie which so connects a number of rights 
of property, rights of way, rights to legacies, duties of specific 
performance debts, obligations to compensate wrongs-^which so 
connects all these legal privileges and duties together as to constitute 
them a universitas juris, is the fact of their having attached to some 
individual capable of exercising them. Without this fact there is 
no university of rights and duties. The expression universitas 
juris is not classical, but for the notion jurisprudence is exclusively 
indebted to Roman law ; nor is it at all difficult to seize. We must 
endeavour to collect under one conception the whole set of legal 
relations in which each one of us stands to the rest of the world. 
These, whatever be their character and composition, make up to- 
gether a universitas juris ; and there is but little danger of mistake 
in forming the notion, if we are only careful to remember that 
duties enter into it quite as much as rights. Our duties may over- 
balance our rights. A man may owe more than he is worth, and 
therefore if a money value is set on his collective legal relations 
he may be what is called insolvent. But for all that the entire 
group of rights and duties which centres in him is not the less a 
" juris universitas ” 

We come next to a “universal succession/ 1 A universal 
succession is a succession to a universitas juris . It occurs when 
one man is invested with the legal clothing of another, becoming 
at the same moment subject to all his liabilities and entitled to all 
his rights. In order that the universal succession may be true and 
perfect, the devolution must take place uno iciu, as the jurists 
"phrase it. It is of course possible to conceive one man acquiring 
the whole of the rights and duties of another at different periods, 
as for example by successive purchases ; or he might acquire them 
ip different capacities, part as heir, part as purchaser, part as legatee, 
jppt though the group of rights and duties thus made up should 
in fiwrt amount to the whole legal personality of a particular indi* 
fidh^ the acquisition would not be a universal, succession. In 
10^^ be a true nniveml succession, the transmis- 
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sioa ^must be bucI as to pass the whole aggregate oi rights and 
duties at the same moment and in virtue of the sdme legal capacity 
in the recipient. 

When a Roman citizen abrogated a son, L e., took a man, 
as his adoptive child, he succeeded universally to the adoptive 
child’s estate, i. e., he took all the property and became liable for 
all the obligations. Several other forms of universal succession 
appear in the primitive Roman law, but infinitely the most im- 
portant and the most durable of all was that one with which we 
are more immediately concerned, HaCreditas or Inheritance. In- 
heritance was a universal succession occurring at a death. The 
universal successor was Haeres or Heir. He stepped at once into 
all the rights and all the duties of the dead man. He was 
instantly clothed with his entire legal person, and we need 
scarcely add that the special character of the Haeres remained the 
same, whether he was named by a Will or whether he took 
on an intestacy. The term Haeres is no more emphatically used 
of the Intestate than of the Testamentary Heir, for the manner 
in which a man became Haeres had nothing to do with the 
legal character he sustained. The dead man’s universal successor, 
however he became so, whether by Will or by Intestacy, was his 
Heir. But the Heir was not necessarily a single person. A group 
of persons, considered in law as a single unit, might succeed as 
Co-heirs to the Inheritance. 

According to the Roman Law, “ an inheritance is a succession 
to the entire legal position of a deceased man.” The notion was 
that, though the physical person of the deceased had perished, his 
legal personality survived and descended unimpaired on his Heir Of 
Co-heirs, in whom his identity (so far as the law was concerned) was 
continued. 

In modern Testamentary Jurisprudence, as in the later Roiqpa 
Law, the object of first importance is the execution of the testator’s 
intentions. In the ancient law of Rome the subject of correspond* 
ing carefulness was the bestowal of the Universal Succession. One 
of these rules seems to our eyes a principle dictated by common 
sense, while the other looks very much like an idle crotchet. Yet 
that without the second of them the first would never have come 
into being is as certain as any proposition Of the kind can be! IS 
order to understand this clearly, we should notice ope peculiarity 
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invariably djstinguiJhing the infancy of society. [Me n are regarded 
and treated not as individuals, but always as members of a parti- 
cular group. Every body is first a citizen, and then, as a citizen, 
he is a member of his order — of an aristocracy or a democracy, 
of an order of patricians or plebians ; or, in those societies which 
an unhappy fate has afflicted with a special perversion in their 
course of development, of a caste. Next, he is a member of a gens, 
house, or clan ; and lastly, lie is a member of his family . This last 
was the narrowest and most personal relation in which he stood ; 
nor, paradoxical as it may seem, was he ever regarded as himself \ 
as a distinct individual. His individuality was swallowed up in his 
family. Primitive society, then, may be said to have for its units, 
not individuals, but groups of men united by the reality or the 
fiction of blood-relationship. 

It is in the peculiarities of an undeveloped society that we seize 
the first trace of a Universal Succession. Contrasted with the 



organisation of a modern state, the commonwealths of primitive 
times may be fairly described as consisting of a number of little 
despotic governments,* each perfectly distinct from the rest, each 
absolutely controlled by the prerogative of a single monarch. But 
though the Patriarch had rights thus extensive, it is impossible to 
doubt that lie lay under an equal amplitude of obligations. If he 
governed the family, it was for its behoof. If he was lord of its 
possessions, he held them as trustee for his children and kindred. 
He had no privilege or position distinct from that conferred on him 
by his relation to the petty commonwealth which he governed. The 
Family, in fact, was a Corporation ; and he was its representative or, 
we might almost say, its Public officer. He enjoyed rights and 
st&>d # under duties, but the rights and the duties were, iu the con- 


templation of his fellow-citizens and in the eye of the law, quite as 
v Wii$oh those of the collective body as his own. Let us consider for 
£ a ttbnient, the effect which would be produced by the death of such 


^^epjwentative. In the eye of the law, in the view of the civil 
the demise of the domestic authority would be a per- 
itjathatarial event. The person representing the collective 
th& family and primarily responsible to municipal jurisdic- 
different name, and that would be all. The rights 
* which attached -to the deceased head of the house 
without breach of continuity, to his successor; for 
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ia point of fact, thdy would be the rights and obligations of the 
family, and the family had the distinctive characteristic of a corpo- 
ration — that it never died. Creditors would have the same remedies 
against the new chieftain as against thg old, for the liability being 
tha,t of the still existing fafhily would be absolutely unchanged. 
All rights available to the family would be as available after the 
demise of the headship as before it — except that the Corporation 
would be obliged to sue under a slightly modified name. 

It seems in truth, that the prolongation of a man's legal existence 
in his heir, or in a group of co-heirs, is neither more nor less than a 
characteristic of the family transferred by a fiction to the individual . 
Succession in corporations* is necessarily universal, and the family 
was a corporation. Corporations never die. The decease of individual 
members makes no difference to the collective existence of the aggre* 
gate body, and does not in any way affect its legal incidents, its 
faculties or liabilities. Now in the idea of a Roman universal succes- 


sion all these qualities of a corporation seem to have been transferred 
to the individual citizen. His physical death is allowed to exercise no 
effect on the legal- position which he filled, apparently on the princi- 
ple that that position is to be adjusted as closely as possible to the 
analogies of a family, which, in its corporate character, was not of 
course liable to physical extinction. # 

Now in the older theory of Roman law the individual bore to 
the family precisely the same relation which a Corporation sole bears 
to a Corporation aggregate. The derivation and association of ideas 
are exactly the same. In fact, if we say to ourselves that for 
purposes of Roman Testamentary Jurisprudence, each individual 
citizen was a Corporation sole, we shall not only realise the full $ou» 
ception of an inheritance, but have constantly at command the clue 


* It has been found nocessary, when it is for the advantage of the public to 
any particular rights kept on foot and continued, to constitute artificial pers< 
may maintain a perpetual succession, and enjoy a kind of legal immortality, 
artificial persons are called bodies politic, bodies corporate, or corporations : cl \ 
there is a great variety subsisting, for the advancement of religion, of learning, &« 
commerce ; in order to preserve entire and for ever those rights and immunities, wl 
if they were granted only to those individuals of which the body corporate ia coi 
would upon their death be utterly lost and extinct. The first division of Oorj 
is into aggregate and $ole. Corporations aggregate consist of many persons v~ J 
gether into one society, and are kept up by a perpetual succession of metal 
to continue for ever, of which kind are the mayor and commonalty ef a fcity, _ 
and fellows of a college, &c. Corporations sole consist of one peri80n ;c 
successors, in some particular station, who are incorporated by law, in ore 
them some legal capacities and advantages, particularly that of 
their natural .persons they could not have had. In this sense the king iS 'a 
ration ; so 'is a bishop, &c, Vide 1, Blaokstone, Chap, XVIIL V' 
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to the assumption in which it originated. It is an axiom that the 
King never dies* being a Corporation sole. His capacities arc instantly 
filled by his successor, and the continuity of dominion is not 
deemed to have been interrupted* With the Romans it seemed an 
equally simple and natural process, to eliminate the fact of death 
from the devolution of rights and obligations. The testator lived 
on in his heir or in the group of his co-heirs. 

When a Roman citizen died intestate or leaving no valid Will, 
his descendants or kindred became his heirs. The person or class 
of persons who succeeded did not simply represent the deceased, 
but, in conformity with the theoiy just delineated they continued 
his civil life, his legal existence. The same results followed when 
the order of succession was determined by a Will, but the theory 
of the identity between the dead man and his heirs was certainly 
much older than any form of Testament or phase of Testamen- 
tary Jurisprudence. 

The conception o n a universal succession, firmly as it has taken 
root in jurisprudence, has not occuritd spontaneously to the framers 
of every body of laws. Wherever it is now found,. it may be shown 
to have descended from the Roman law. Accoiding to Roman 
law, the original Will or Testament was an instrument, or (for it 
was Jigpbably not at first in writing) a proceeding, by which the 
devolution of the Family was regulated. It was a piode of declaring 
who was to have the chieftainship, in succession to the Testator. 
When Wills are understood to have this for their original object, 
we see at once how it is that they came to be connected with one 
of the most curious relics of ancient religion and law, the sacra 
or family rites. These sacra were the Roman form of an institu- 
tion which shows itself wherever society has not wholly shaken 
itself free from its primitive clothing. They are the sacnficcs and 
Ceremonies by which the brotherhood of the family is commemo- 
rated, the pledge and the witness of its perpetuity. Whatever be 
tbeir nature — whether it be true or not that in all cases they are 
the worship of some mytlr'cal ancestor,— -they are everywhere em- 
ployed to attest the sacredness of the family relation ; and therefore 
$he; acquire prominent significance and importance, whenever the 
^mtinuous existence of the Family is endangered by a change in 
of its chief. Accordingly, we hear most about them in 
||^n&cHott with demises of domestic sovereignty. Among the 
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Hindoos, the right to inherit a dead man's property js exactly 
co-extensive with thle duty of performing his obsequies. If the 
rites are not properly performed or not performed by the proper 
\ person, no relation is considered as established between the deceased 
and any body surviving him j the Law of Succession does not apply 
and no body can inherit the property. Every great event in the 
life of a Hindoo seems to be regarded as leading up to and bearing 
upon these solemnities. If he marries, it is to have children who 
may celebrate them after his death; if he has no children, he 
lies under the strongest obligation to adopt them from another 
family, “ with a view to the funeral cake, the water, and the solemn 
sacrifice." 


PRIVY COUNCIL. 

The 20 th and 21 st June 1876. 

On Appeal from Bombay High Court. 

Cowasjee Nanabhoy* (Plaintiff) Appellant, 

versus 

JiALLBHOY Vullubhoy and others (Defendants) Respondents. 

Contract — Agency — Sale of the Subject of Agency — Commission 
during Agent’s Lifetime — Compensation. 

By an agieemeut, dated the 10th of June, 1857, the Appellant and others entered into 
a partnership for the purpose of establishing a factory for the manufacture of cotton 
twist ; and thereby entrusted the whole management of the said factory to the Appell- 
ant during his lifo The 4th clause thereof ran as follows t( All we sliarbholdeia 
having agreed to make this settlement, that in return for the trouble you have been 
at in getting up this factory we have appointed you for your life the agent or broker of 
this faotory, as to that it is to be undei stood os follows Whatever cotton may have to 
be purchased for this factory do you purchase ; and whatever yarn may be mode in this 
factory all that do you sell ; and for whatever you may sell on account of the factory 
do you duly receive from this company the commission at the rate of 5 per cent, during 
your lifetime." A decree for dissolution and winding up of the said oo-partnersfiip 
having been obtained by some of the co-partners on the ground that the same could not 
be carried on profitably ; tho Appellant contended that he was entitled to compensation 
in respect of his said engagement 

Held, that there being no agreement by the co-partners to ronounce their right 9 oi 
dissolution, or to pay compensation if they exercised such right, even if the partnership 
were originally intended to exist during the Appellant's life, the Appellant was not 
entitled to compensation. 


* Vide 3, Law Report*, Indiau Appeals p 200. 
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■■ Sir Egbert P. Collier : — The circumstances under which this 
appeal arises are as follows. . * 

On the 10th of June, 1857, Cowusjee Nanabhoy entered into an 
agreement with a number of persons, who were to form a partner- 
, ship with him for the purpose of establishing 'a factory for the 
manufacture of cotton twist. As the terms of this agreement are 
, very peculiar, it is as well to read tn exlenso the material parts of 
it. ’ The beginning of the agreement is to this effect : "To Parses 
Cowayee Nanabhoy Dawar, written by us the undersigned,' (who) 
do give in writing to you as follows: — You are, establishing 
a factory, for the manufacture of ‘water* cotton twist. For the 
same there have been made 100 allotments, i. e., 100 shares 
each; one share has been fixed at about Rs.3,000, viz., three 
thousand, Relative to the same, we have given in writing to you 
this instrument, agreeably to the particulars written below. The 
first clause is this: — For the above-mentioned factory (ground is 
to be procured), and a building is to be erected, and machinery is 
to be sent for from Europe, and the same is to be set up here. In 
regard thereto, whatever business may have to be transacted, i.e„ 
the employment of persons, and whatever outlays may have to be 
made for the said factory, the whole management thereof, all we 
the undersigned shareholders having agreed, have intrusted to 
you that management, do you duly carry on during your lifetime, 
and the entire authority for signing and carrying on the entire 
„ management of the said factory belongs to you, and after the 
- decease of you, Cowarfee, the whole of the shareholders are to 
approve of such agent or trustee as the shareholders, having held 
general meeting, may appoint.** The second clause runs thus : 
"Out of the above 100 allotments, i.e., shares as many shares as 
/ we have taken we have made known below in writing in the place 
pf the signature of each of us, and at the time of signing this 
ftihgreement, having paid you a deposit at the rate of Rs.500, viz., 
§00 for each one share, a receipt bearing your signature was ob- 
tamed.’* The third is in these terms : " For the above purpose, 
; whatever may have been expended for a building and machinery. 


I whatever other outlays may have been made and may here* 
' he . made, all those we the shareholders are duly to pay in 
^J»|il|d.p.drtions.-^agr|ieably to our shares, the calls which you make 
.:’ ^r%cct of the same as there may be need, we arc duly to pay 
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within fifteen days’ time. If within the said time of fifteen days 
we should not pay the amount of each call of those calls which yon 
may make, then the share or shares subscribed by us shall become 
forfeited, i.e, there shall not remain on the part of those who may 
not pay the oalls any right to the deposit to the amount of 
Rs. 500, viz , 500 paid por share, and the call or calls which may 
hare been (already) paid, and the money paid for the same shall 
be credited to the profit account of this company ; and hereafter 
should any shareholder of the shareholders who have signed below 
sell or make over his share or shares to any individual, the party 
or parties purchasing the same hereafter iB or are also duly to act 
up to this agreement.” The fourth runs thus : “All we share* 
holders having agreed to make this agreement or settlement (viz.), 
that in return for the trouble you have been at in getting up this 
factory we have appointed you for your life the agent or broker 
of this factory, as to that it is to be understood as follows : 
Whatever cotton may have to be purchased for this factory do 
you purchase, and whatever yarn may be made in this factory all 
that do you sell ; and for whatever you may sell on account of the 
factory do you duly receive from this company the commission at 
the rate of Rs. 5, viz., 5 per cent, during your lifetime, but upon 
purchases you are not to receive anything from the company ; yet 
on goods which you may purchase from merchants and sell, you 
yourself having received a percentage, also agreeably to custom, 
do you duly give credit for the same to this company,” and so on. 
The fifth relates to sending for machinery on behalf of the company, 
and setting up the machinery, and so forth. The sixth relates to the 
calling of meetings, and the remaining provisions do not for the 
present purpose appear to be material. 

Cowasjee took a number of shares in the company, some of 
which he held up to the time of the winding-up. He was un 
doubtedly a partner with these persons. He called up the fill 1 
amount which was contemplated by this agreement, namely, 
Rs. 3,000 on each share, all the shares having been takon. Some 
time afterwards he called up another Rs. 1 ,000 on each share, and 
he also borrowed a sum of Rs. 1,50,000 ; he borrowed it indeed upon 
his own credit, but he charged it to the company, and he made 
another coll of Rs. 500 per share. Upon this the shareholders be*, 
came dissatisfied ; meetings were 'called, and they came to the 
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»iti. thc o.pitd whioji bed been eatocribei, ot wb,cb the? mn 
Bound to pay, and under these circumstances they filed a bill, 
praying; among other things, for a dissolution and winding up of 
; «h* company. The order for the dissolution was made by tho 
High Court of Bombay , and the reasons for making it are stated 
in the jugdment of the High Court, of which it is not necessary to 
wad more than the following passage: “Supposing the partner- 
ship to he for a definite period, or one which is not dissoluble at 
the will of the majority of the members, we are of opinion that a 
state of things has arisen which requires the Court to decree a 
dissolution. It is impossible for the business of the company to 
be carried on without making further calls on the shareholders, 
the debt is accumulating, and it appears that even with the capital 


subscribed the business could not be carried on.” An appeal 
was preferred against this judgment to the Queen in Council. The 
judgment was affirmed by the Queen upon the advice of this Board, 
but entirely without prejudice to the question whether or not 
Cawasjee was entitled to compensation. Subsequently the High 
Court of Bombay decided that he was not entitled to any 
compensation, and from this last decision the present appeal is pre- 
■ ferred. 

This question arises upon the construction of the contract. It 

is to be observed, as was properly called to their Lordships’ atten- 
' tion by the 'counsel for the Appellants, that Ihis is not a contract 
between master and servant, nor between principal and agent 
/ at all events, not a contract pure and simple between principal and 
agent— but it is a contract between a partner and his co-partners, 
v jt is further to be observed that the remuneration of Cowasjee is 
% to be by salary, but by a commission upon sales. The distinc- 
' S tion between the position of a man who is to be paid by a fixed 
and that of a man who is to be paid by a commission is 
^'obvious. The man who is paid by a salary is not necessarily 
affected by. the prosperity or adversity of the company, or even by 
He may be entitled to his fixed salary whatevei 
„ -But* man who agrees to be paid by a commissioi 
a certain extent speculates on the prosperity of tin 
the company sella -the more he gets, the les 
.•liif' he gets, and if it sells nothing he gets nothing 
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This distinction , wliich indeed is implied by the very terms used, is 
one which has been recognised in several cases which \ave come 
before the Courts. 

The question is, whether from the whole of this agreement it is 
to be inferred, by necessary or reasonable implication, that all the 
co-partners of Cowasjee bound themselves to carry on the business 
at all hazards, or at whatever loss, at least dnring his life, or in 
other words whether they agreed to renounce their right of dissolv- 
ing the company if they found that it could not be carried on 
except at a loss, or whether as an alternative to either of these 
two cases they agreed to pay him compensation. The part of the 
agreement which has been most pressed upon their Lordships is 
that contained in the 4th clause, wherein this is said (and indeed 
the same expression is used in the first clause), "You are to re- 
ceive commission for what you Bell on our account during your 
lifetime.” Certainly it appears to their Lordships that the effect 
of this provision would be to give Gowasjee a right to commission 
during his lifetime, provided that the company was carried on and 
any commission wsb earned. It may also be contended, though it 
is not necessary to decide whether correctly or not, that these termB 
import an agreement that the partnership should be carried on at 
least as long as Cowasjee lived ; but that would not be enough for 
the Appellants, for they would have further to shew that the part- 
ners relinquished the inherent right they would possess, notwith- 
standing that the partnership were established for the life of Cowasjee, 
or even for a definite term, of winding it up, or applying to have it 
wound up, in the event of its not being able to be carried on with ' 
success. This right is stated in Mr. Justice Lindley’s book on Part- 
nership, at page 243 of the last edition, in which he says; "In a 
more recent and more important case, however, the Court recognised 
the fact that expectation of profit is implied in every partnership, 
and held that if a partnership is entered into for a term of yetts, * 
and the capital originally agreed to be furnished has been all spent, 
and some of the partners are unable or unwilling to advanoe more , 
money, and at the same time the concern cannot go on, except at, a 
loss, unless they do, the partnership will be dissolved by a Court of 
Equity. Under such circumstances as .these it is unimportant whe- 
ther the concern is already embarrassed or not. After everything 
has been done which was agreed to be done, and certain loss is thq 
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only result of going on, any partner is entitled to have the concern 
dissolved, although he may have agreed that the partnership should 
Continue for some definite time, and that time has not yet expired/' 
So even putting it yi the light most favourable for Cowasyee , that 
the partnership was originally intended to exist at least during the 
time of his life, it remains to be shewn that there is any provision in 
this agreement from which it can be fairly inferred that his co-part- 
ners relinquished the right which they would have of applying to the 
Court for winding up the business if it could not be carried on at a 
profit, or, in the event of their exercising this right, undertook to 
pay him compensation. Tn this case the company has been wound up 
on almost precisely the grounds which are indicated in Mr. Justice 
Lindley’s book, and the other for winding up has been affirmed by 
this tribunal. 

Their Lordships, after giving their best attention to the whole 
of this agreement, have come to the conclusion that by no fair and 
reasonable intendment can it be inferred that the partners relin- 
quished their right of dissolving or applying to have the company 
dissolved under the circumstances mentioned, or that they agreed, 
if they did exercise this right, to pay Cowasjee compensation. For 
this reason they are of opinion that the case of Cowasjee fails. 

Many cases have been called to their Lordships' attention, de- 
cided upon the terms of paiticular contracts, and more or less bear- 
ing upon the present, but inasmuch as the decision of thise case 
rests upon the words of this contract, which is of a very peculiar 
character, their Lordships do not think it necessary or advantageous 
to pass those cases in review. They think it enough to say that the 
conclusion they have come to, that no such term as has been con- 
tended for is to be imported into this contract, appears to them in 
Conformity with the current of decisions which have been quoted! 
and more especially with the last case of Rhodes v. Forwood , decided 
9 by the House of Lords. 

For these reasons their Lordships will humbly advise Her Ma- 
jesty that the judgment of the High Court of Bombay be affirmed, 
$ftd that this appeal be dismissed with costs. 



Under Beng. Reg. XVI of 1824 which was passed on the 18th November 
1824 and was to come in operation after sis weeks from the date of 
promulgation ; as well as under Beng. Reg. X of 1829 which was in oper- 
ation from 16th June 1829 up to 30th September 1860. 
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CONVEYANCES. — Stamp and Registration, 
From January 1825 to 80 th September 1860. 



# 




Amount 
of duty. 

Where the purchase or consideration money 

^s. A. 

therein expressed or 

denoted 

shall not 


exceed 


.. 


Rs. 50 

... 0 8 

Above Rs 

50 and not exceed* 



ing ‘ 


Rs. 

100 

... 1 0 

» 

100 

99 

99 

200 

... 2 0 

if 

200 

9* 

99 

500 

... 4 0 

n 

500 

99 

99 

1,000 

... 8 O 

99 

1,000 

99 

99 

2,000 

... 12 O 

99 

2,000 

99 

99 

3,000 

... 16 O 

99 

3,000 

99 

99 

5,000 

... 20 0 


5,000 ' 

99 

99 

8,000 

... 32 0 

99 

8,000 

99 

99 

12,000 

... 40 O 

99 

12,000 

99 

99 

20,000 

.. 50 0 

99 

20,000 

99 

99 

30,000 

.. 64 O 

99 

80,000 

99 

99 

50,000 1 

.. 80 O 

£ 

| 99 

50,000 

99 

99 

100,000 

... 100 0 

99 

100,000 

99 

99 

200,000 

... 150 O 

And for 

every further 

lack 

of 

rupees | 

. . 100 O 


beyond two lacks ... 
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From 1 at October I860 to 81$/ December 1869. 

r 


When the purchase or consideration money 
therein expressed or denoted shall not 


Under Act 
XXXVI of 
1860 as well^ 
as under Act 
X of 1862. 


exceed 
Above Ra. 


Us. 100 


Amount 
of duty. 
Bs. A. 

. 10 


100 and not exceed- 
ing 
200 
400 
800 
1,200 
2,000 

3.000 

4.000 

6.000 

7,500 

10,000 
20,000 

40.000 

60.000 
80,000 


And for every further 
Or part thereof 


sideration is an annuity. 



Rs. 

200 

.. 2 0 

99 

II 

400 

.. 4 0 

M 

9 > 

800 

8 0 

99 

99 

1,200 

.. 12 0 

99 

99 

2,000 

... 20 0 

99 

99 

8,000 

... 80 0 

99 

99 

4,000 

... 40 0 

99 

99 

5,000 

.. 150 0 

9 ) 

99 

7,600 

... 75 0 

99 

99 

10,000 

... 100 0 

99 

99 

20,000 

... Io0 0 

99 

99 

40,000 

... 200 0 

99 

99 

60,000 

.. 800 0 

99 

99 

80,000 

... 400 0 

99 

99 

100,000 

... 500 0 

99 

99 

50,000 

... 200 0 

99 

99 


.. 100 0 

fTlie same Stamp as for 

con- J 

a Conveyance when the 


1 


Conveyances of any kind" 
whatever not otherwise 
charged, if the value of 
the property conveyed or 
of the consideration for 
the Conveyance be stated 
or appear on the face of 
the Conveyance. 

If no value appear on the 
face of the conveyance. 


purchase money is equal 
to ten times the annu- 
ity. 

The same duty os would 
be charged if a consi- 
deration in money equal 
to such value were ex- 
pressed in the Convey- 
ance as the consider- 
ation thereof. 


* 

} Fifty 


Rupees. 
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From 1st January 1870. * 

" ' Amount 

Conveyance of duty. 

When the amount paid or secured does not Us. A. 

exceed Bs. 50 ... ... ... 0 8 

When such amount exceeds Bs. 50 but does 
not exceed Bs. 100 ... ... ... 0. 0 

For every Bs. 100 or part thereof in excess 
of Bs. 100 up to Bs. 1,000 ... ... 1 0 

» For every Bs. 500 or part thereof in excess 

of Bs. 1,000 up to Bs. 10,000 ... ... 5 0 

For every Bs. 1,000 or part thereof in excess 
of Bs. 10,000 up to Rs. 30,000 ... 5 0 

For every Bs. 10,000 or part thereof in ex- 
cess of Bs. 30,000 up to Bs. 100,000 ... 50 0 

For every Bs. 20,000 or part thereof in 
__ excess of Bs. 100,000 ... ... 75 0 

The registration of conveyances of immovable property of the 
value of one hundred rupees or upwards was made compulsory by 
Section 13, Act XVI of 1 864. which came into force on the 1st 
January 1865 in the Presidencies of Bengal, Madras and Bombay, as 
well as by s. 17 of Act XX of 1866, and s. 17 of Act VIII of 1871. 


PBIVY COUNCIL. 

The \6th and 19 th May 1876. 

On Appeal from Calcutta High Court. 

Girdhari Singh* (Plaintiff) Appellant, 

versus 

Hurdeo Narain Singh and others (Defendants) Respondents. 
Material error in notification of sale in execution of Decree — Waiver 
of irregularity by judgment-debtor — Inadequacy of price. % 

Bdd, that, although the alleged inadequacy of price aloue waa no ground for re* 
fusing to confirm the sale, yet that the error in specifying the amount of Government 
revenue was an irregulaiity for which ou proof of substantial injury to the judgment* 
debtor therefrom the sale might have been set aside > but that the petition of the judg- 
ment-debtor praying that a postponement for one month be granted (he attachment and 
the notification of sale being maintained, amounted to an admission by him that the 
notification was correct, or that there was no such irregulaiity as would be likely to 
mislead. a , 

* Vide 3, Law Reports, Indian Appeals; p- 230. 


Under Act 
XVIII of 
1869. 
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Sir J3 arnes Peacock :—(Ia delivering judgment said) 

Now the only material objection to the notification of the sale 
was that to which allusion has already been made, namely, that the 
sudder jumma was stated to be Rs, 3000 odd instead of Rs. 8000 odd. 
Section 249 directs that the notification of the sale shall state the 
amount for the recovery of which the sale is ordered specifying the 
timdfend place of sale, the property to be sold, and the revenue 
assessed upon the estate. Not specifying the amount of the revenue 
correctly was an irregularity for which the sale might have been ■ set 
aside, provided the judgment debtor had satisfied the Court that he 
had sustained a substantial injury in consequence of it. The Subor- 
dinate Judge says that in the notification the sum of Rs. 3146. 11a. 
was specified in place of Its. 81 16. 11a., and that there is no doubt 
that the estate has been sold at a very low price. The High Court 
deals with that objection. They say, “ What are the alleged irregu- 
larities ?” One of the objections is the mistake with regard to the 
Government revenue which was payable upon the estate. Then they 
say: “The error as to the sudder jumma was, if an error at all, and 
of this there is no evidence, an error in favor of the judgment debtor, 
for if the sudder jumma was quoted at a lower figure in the pro- 
clamation than the recorded sudder jumma, it was not a material 
error likely to depreciate the bids, but rather to stimulate the 
bidders at the sale, for intending purchasers could refer to the towji ; 
moreover, this objection was overruled by the Subordinate Judge.” 
Their Lordships do not agree in this reason which was given by the 
High Court. If an estate is said to be held at a certain Govern* 
jnent jumma, the auction purchaser may not know what the real 
value of the estate is, or what are the rents which are receivable 
from it. lie may, perhaps, have had no opportunity before coming 
into the auction-room and bidding, to refer to the towji ; if the 
Qovcrument revenue were stated to be much less than it rcaly was, 
he would suppose that the estate was a much less valuable one. 
In the ordinary mode of assessing the value of estates for the purpose 
of paying stamp duty or court fees upon the institution of a suit, 
if was formerly taken that three times the amount of the Govern- 
ment revenue of a permanently settled estate was a fair estimate of 
the value of the estate; but that was found to be much too low ; 
•land in.tbj Covrt Fees Ad , VII. of 1870, it was enacted that in 
assessing the value of estates for the purpose of suits,, the value of 
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the estate should be taken as ten times the amount of the Govern - 
men t revenue; and in those cases in which there was no Government 
revenue, that fifteen years 1 purchase of the actual rents should be 
treated as the estimated value of the estate. Therefore it appears 
to their Lordships that the High Court was not correct in holding 
that the error was in favor of the judgment debtor ; they think that 
the error might have been against the interest of the judgment debtor, 
and that if the sale had been confirmed, and he had proved that 
he had sustained actual damage by the irregularity, it would in an 
ordinary ease have been a sufficient ground for setting aside the 
confirmation upon an appeal against it. 

But their Lordships must look to another portion of this case. 

It appears that the sale was fixed for the 5th of August ; that the 
judgment debtor applied to the Court to postpone the sale, and 
stated that he wished to raise the money, and added, a Under such 
circumstances it is prayed that a postponement of one month be 
granted, the attachment and the notification of sale being maintained ” 
Now the notification must have been stuck up at the Court House, 
and he must have had an opportunity of seeing what the real notifi- 
cation was ; and if there was a clerical error in inserting Rs. 3146. 
11a. as the Government revenue instead of Rs. 8146. 11a., he ought 
at that time to have made objection to the notification, and not to 
have consented to allow the notification to remain and be maintained 
as the notification under which the sale was to take place. Upon 
that petition an order was passed which was as follows : Cf It is ordered 
that the postponement be granted ; that in case of non-payment 
of the decretal amount the property of the judgment debtor be sold, 
without the igsue of a second notification of sale , on the 2nd September, 
1872 ; and that a copy of the notification be suspended in a conspi- 
cuous place of the Court House. 11 So that on the application of the 
judgment debtor himself the sale was postponed, he agreeing thaj; 
the attachment and the notification of sale should be maintained. 

Their Lordships think that the judgment debtor could not pro- 
perly take objection to that notification by stating that there was 
an error in it. The petition amounted to an admission on his part 
that the notification was correct, or that at any rate there was no 
such mistake or irregularity as would be likely to mislead. Under 
these circumstances, their Lordships think that the High Court •• 
was right in ordering the confirmation of the sale. 
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A CHAPTER FROM THE (NEW) CIVIL PROCEDURE CODE 
(ACT X OF 1877.) 


CHAPTER L 


Of the Jurisdiction of the Courts and Res 
Judicata. 


10. No person shall, by reason of his descent or 
place of birth, be in any civil proceed- 

No person exempt from . . .7 , . , 

jurisdiction by reason of mg exempted from the jurisdiction of 

descent or place of birth. 

any of the Courts. 

Note, 

This section corresponds with and is a reproduction of s. 4 of 
Act VIII of 1859 with slight difference in the wording only. 


11. The Courts shall ( subject to the provisions here- 
in contained) have jurisdiction to try 

Courts to try all civil . . „ . " , 

suits unless specially bar- all suits of a civil nature excepting 
’ suits of which their cognizance is bar- 

red by any enactment for the time being in force. 

Explanation . — A suit in which the right to property 
or to an office is contested is a suit of a civil nature, not- 
withstanding that such right may depend entirely on the 
decision of questions as to religious rites or ceremonies. 
Notes. 

•This section corresponds with s. 1 of Act VIII of 1859. 

‘ Suits of a civil nature' referred to in this sectioh. mean all suits 
respecting the succession or right to real or personal property, debts, 
accounts, contracts, partnerships, marriage, caste, claims to damages 
for injuries, and generally all suits for the redress of any injury 
a which a person may have sustained in his person or property. 

The Civil Courts are, as a general rule, prohibited from interfere 
ing in any matter of a criminal nature which is cognizable by the 
ordinary criminal tribunals except in the case of contempt of Court. 

* There are some cases which have a criminal as well as a civil 
aspect, for instance, assaults, libels, adultery, criminal breach of 
toast, &c. The Civil Courts have jurisdiction in these cases, and 
* the action trill lie, notwithstanding that the Criminal Courts have 



1877 * 


• THE LEGAL COMPANION. 


53 


taken cognizance of the offence. The rule of English Law that an 
action cannot be brought for a tort amounting to a felony before the 
defendant has been prosecuted for the crime does not apply in India. 
The Court has only to see whether the suit is barred by any legis- 
lative enactment. 6, W. R. Civ. Ref. p. 9. 

Before considering whether a suit is barred by any statute law, 
the question must be asked, whether the proposed action is to be 
taken with reference to a civil right, and whether the proposed suit 
is one of a civil nature, the general rule being that where there is 
a civil right there is a civil remedy, — that is to say, that the ordinary 
Civil Courts are the proper tribunals to which resort must be had 
for the enforcement of a civil right, and that no wrong of a civil 
nature shall be without a remedy in the Civil Court. 1, Smith's 
Leading Cases, p. 216. 

The following are some of the legislative enactments barring 
civil suits :-q| 

Section 1, Act XVIII of 1850 enacts that fr No Judge, Magis- 
trate, Justice of the Peace, Collector, or other person acting judi- 
cially, shall be liable to be sued in any Civil Court for any act done 
or ordered to be done by him in the discharge of his judicial duty, 
whether or not within the limits of his jurisdiction : provided that 
he, at the time, in good faith, believed himself to have jurisdiction 
to do, or order, the act complained of ; and no officer of any Court, 
or other person bound to execute the lawful warrant or order of 
any such Judge, Magistrate, Justice of the Peace, Collector, or 
other person acting judicially, shall be liable to be sued in any .Civil 
Court for the execution of any warrant or order which he would be 
bound to execute if within the jurisdiction of the same." 

Section 491 and 497 of this Code enacts that an award of 
compensation made for issue of attachment or arrest before judg- 
ment or for temporary issue of injunctions obtained on insufficient 
grounds shall bar any suit for damages for such arrest or attachment; * 
or injunction. 

By Act XI of 1841, s. 2, it was enacted that * * * 

“ actions of debt and other personal actions against native officers) 
soldiers, and other persons amenable to the Articles of War for the 
[native forces in the military service of the East India Company, or re- 
sident within any station or cantonment, and carrying on any trade or . . 
business in a military bazar, shall be cognizable before a Military 
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Court, and not elsewhere, provided the value in question shall not 
exceed Rs. 20 0, and the defendant was a person of the description 
above-mentioned, when the cause of action arose, and when the 
suit was instituted : Provided that no suit shall be brought before 
any Military Court under this Act to determine any dispute of caste, 
or concerning any right to real property.” Vide Beng. Reg. XX of 
1825, Madras Reg. YII of 1832, and Bombay Reg. XXII of 1827. 

By the Mutiny Act, 31. Viet. Cap. 14, s. 99, it waB enacted 
that "In all places in India where any body of Her Majesty's 
forces may be serving, situate beyond the jurisdiction of any Court 
of Small Causes established by or under authority of the Governor- 
General of India in Council, actions of debt, and all personal actions 
against officers, or against persons licensed to act as sutlers, or other 
persons amenable to the provisions of this Act, not being soldiers, 
shall be cognizable before a Court of Request composed of military 
officers, and not elsewhere, provided the value in qystion shall 
not exceed four hundred rupees, and that the defendant was a 
person of the above description when the cause of action arose, 
which Court the commanding officer of any camp, garrison, canton- 
ment, or military post is hereby authorized and empowered to 
convene, &c.” 

By statute 21, Geo. Ill, Cap. 70, it is declared that the Govern- 
or-General and Council of Bengal are not subject to the Supreme 
Court; s. 2 exempts persons from suits in that Court in respect 
of things done by them under the written order of the Governor- 
General in Council. 

Act XXIII of 1863 (Waste Lands), s. 7, constitutes Courts 
for the trial of claims to waste lands under the Act ; and s. 8 pre- 
cludes any other Court from entertaining such claims. Yide also 

Act V of 1866 (Bombay Council) s. 2. 

„ XI of 1863 Ditto s. 14. 

„ VI of 1851 Ditto s. 22. 

„ VI of 1863 (Bengal Council) s. 226. 

„ X of 1866 Ditto s. 71. 

,, III of 1864 Ditto s. 87. 

„ IV of I860 Ditto s. 99. 

Reg. VI of 1831 (Madras) s. 3. 

, The student is also referred to the paper on Causes not Action- 
abus printed in No. 5 of Volume II of the Legal Companion. 
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1 2. Except where a suit has been stayed under section 

_ * 20, the Court shall not try any suit in 

which the matter in issue is also direct- 
ly and substantially in issue in a previously instituted 
suit for the same relief between the same parties, or 
between parties under whom they or any of them claim, 
pending in the same or any other Court, whether superior 
or inferior, in British India Tiaving jurisdiction to grant 
such relief, cr in any Court beyond the limits of British 
India established by the Governor-General in Council 
and having like jurisdiction, or before Her Majesty in 
Council. 

Explanation . — The pendency of a suit in a foreign 
Court does not preclude the Courts in British India from 
trying a suit founded on the same cause of action. 

Notes. 

This section lays down the law as,to Lis Pendens. 

Section 20 of this Act is as follows : — “ If a suit which may be 
instituted in more than one Court is instituted in a Court within 
the local limits of whose jurisdiction the defendant or all the de- 
fendants does not or do not actually and voluntarily reside, or carry 
on business, or personally work for gain, the defendant or any 
defendant may, after giving notice in writing to the other parties 
of his intention to apply to the Court to stay proceedings, apply 
to the Court accordingly ; and if the Court, after hearing such of 
the parties as desire to be heard, is satisfied that justice is more 
likely to be done by the suit being instituted in some other Court, 
it may stay proceedings either finally or till further order, and make 
such order as it thinks fit as to the costs already incurred by the . 
parties or any of them, &c.” 

13. No Court shall try any suit or issue, in. which 

Ses judicata the matter directly and substantially 

in issue has been heard and finally 
decided by a Court of competent jurisdiction, in a former 
suit between the same parties, or between parties under . • 


» 
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whom they or any of them claim, litigating under the 
same title. 

Explanation I. — The matter. above referred to must 
in the former suit have been alleged by one party and 
either denied or confessed, expressly or impliedly, by the 
other. 

Explanation II. — Any matter which might and ought 
to have been made ground o£ defence or attack in such 
former suit shall be deemed to have been a matter directly 
and substantially in issue in such suit. 

Explanation III. — Any relief claimed in the plaint, 
which is not expressly granted by the decree, shall, for 
the purpose of this section, be deemed to have been re- 
fused. 

Explanation IV. — A decision is final within the mean- 
ing of this section when it is such as the Court making 
it could not alter (except on review) on the application 
of either party or reconsider of its own motion. A deci- 
sion liable to appeal may be final within tlic meaning of 
this section until the appeal is made. 

Explanation V. — Where persons litigate bond fide 
in respect of a private right claimed in common for them- 
selves and others, all persons interested in such right shall, 
for the purpose of this section, be deemed to claim under 
the persons so litigating. 

Explanation VI. — Where a foreign judgment is relied 
on,- the production of the judgment duly authenticated 
is presumptive evidence that the Court which made it had 
competent jurisdiction, unless the contrary appear on the 
record ; but such presumption may be removed by proving 
the want of jurisdiction. 

Notes. 

. . This flection corresponds with s. 2 of Act VIII of 1859. It is 
to a large extent founded on*tke definition in Livingston’s Code of 
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Evidence. It deals with res judicata , and incidentally with % foreign 
judgments. 

“ Between parties under ^whom they or any of them claim” 
means such parties as succeed to the rights of the parties to the 
first suit, by inheritance, purchase, gift, or other mode of transfer. 
The difference between s. 2 of Act VIII of 1859 and this section 
may be easily marked by noticing that by the former. Courts were 
directed not to “ take cognizance of any suit brought on a cause of 
action which shall have been t heard and determined/' while in the 
latter, it is provided that “ no Court shall try any suit or issue in 
which the matter directly and substantially in issue has been heard 
and finally decided /’ 

Res judicata is not a plea to the jurisdiction but a pica in bar. 

The rule laid by s. 2 (Act VIII of 1859) must not be too widely 
construed, and the bar, if there be one, must be made out clearly, 
as every cause is entitled to be "heard once, and if the Courts refuse 
to entertain a suit which has not really been heard before, injustice 
is committed (8, W. R. p. 125.) 

A judgment which proceeds only upon a technical defect or 
irregularity, or upon a' question of jurisdiction, or upon some special 
circumstances relating to the position of the parties, and not upon 
the merits of the case, or which expressly, or by implication, gives 
liberty to sue again, is no bar to a second suit (7 W. R. p. 97, 236 ; 

3 Madras 84; 2 N. W. P. p. 104). 

Though the former suit may have been dismissed because the 
plaintiff failed to produce evidence in support of his claim, yet the 
effect of the decision is the same as if judgment had been given 
after evidence had been adduced on both sides (1, W. R. 343 ; I. L, 
R., 1, Mad. p. 84.) 

Explanation II is in accordance with a judgment of the 
Bombay High Court reported in 10, Bom. II. C. Rep. p. *293. 
Maktum Valad Mohidin v. Imam Valad Mo hi din. The facts of 
this case were as follow : — Imam and Maktum arc two brothers. 
In 1866 Imam sued Maktum for a moiety of the family property, 
movable and immovable, left by their father, to the amount of abouf 
Rs. 12,000. Ho admitted being in possession of about Rs, 1,000, 
and claimed Rs. 5,000 the remainder of the moiety. In this suit 
Imam obtained a decree for half a share in a house and two shops, • 
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worth about Rs. 700, the rest of his claim was rejected. In the 
year isfi., Maktum brought a suit to recover a moiety of the 
property which bo alleged Imam had fraudulently concealed and 
a moiety of certain other property wfiich Imam in a former suit 
(which was instituted by him in 1 SO h but was dismissed) admitted he 
had been in possession of. 

West, J. (with him Nanabhai, J.) — We are of opinion that al- 
though the decision, arrived at by the Assistant Judge, cannot be 
supported on the ground upon which h^ has placed it, yet the suit 
was barred by the suit of 1866, in which the present defendant, 
Imam, was plaintiff with the present plaintiff, Maktum, as defendant. 
That suit was brought after the death of their father, which oc- 
curred in 1862. Imam admitted the possession of a portion of 
the family estate, but sought still more. If what he sought was 
more than he was entitled to, Maktum might have urged that fact 
as a ground of defence. Either Maktum did not urge it or it was 
not sustained, for the judgment awarded to Imam a portion of the 
property that he sought. Maktum now comes forward to claim a 
partition, in liis favor, of a portion of the same family property, 
on the ground that Imam holds more than his share. This was a 
matter which existed, if at all, at the time when the former suit 
was brought in 186G. Maktum had an opportunity of bringing it 
before the Court, and having lost that opportunity cannot now rest 
a new suit upon it : Newington v. Levy (Ii. tt. 6, C. P. 193.) 
In answer to Imam's averment u You Maktum have an excess," 
he should have said €t No; you Imam have an excess.'’ The former 
decision implies that the excess was in the hands of Maktum, and 
he cannot now come forward on the ground that, instead of an 
excess, there was a deficiency. We, therefore, confirm the decree 
of the Court below with costs." 

Explanation l V . — A former judgment, by a Court of competent jurisdiction, upon 
the same cause of action, is conclusive between the same parties in a subsequent suit 
bfouglit in another Court, notwithstanding the pendency of an appeal against it ; but tho 
Judge passing the decree in the subsequent suit ra^y, on application made to him, and 
security being given, stay the execution of it, until o»u appeal in the former suit is 
decided ; and may, if the former decreo is reversed, entertain an application for review of 
his owil decision in the subsequent suit. 4, Bom. H, C. Rep. 81. 

. Explanation VI, — A forugn judgmeht iR conclusive as between the parties, when it 
cannot be questioned upon the ground of fraud or want of jurisdiction, or that it was 
unduly obtained. I, W. R, p, 108. 

Tho following illustrations, which were given in the draft bat 
omitted from the Act as unnecessary, might be consulted with 
advantage 
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Illustrations . 

The following decisions shall cause the ^dismissal of a subse- 
quent suit : — 

(а) . In a suit brought by one of the inhabitants of a village 
for the purpose of determining a right of way claimed by such in- 
habitants, a decree is made against him. Such decree shall bar all 
the other persons claiming the same right under the same title, but 
not if they claim under a different title, 

(б) , A sues B for a flock of sheep and obtains a decree. This 
is a bar to a subsequent suit by B against A forjthe flock, although 
the individual animals composing it may not be the same at the time 
of both suits, for the character of the whole matter in dispute is the 
same. Vide I. L. R., 1, Mad. p. 84. 

(c) . A sues II for a particular bigha of land. Decree is made 
in favour of B. A dies intestate and C obtains letters of adminis- 
tration to his estate. B dies testate leaving D his executor who 
proves his will C cannot sue D under the same title for any part of 
the same land. 

(d) . A sues B for two separate pieces of land. Decree is made 
in favour of A, who sells the two pieces to C. B cannot afterwards 
sue C under the same title for either piece separately. 

(e) . A sues B for Rs. 1,000. The Court decides that this sum 
was never due to A. A then sues B for interest on the said sum. 
The decree in the former suit is a bar to this suit ; for the subject of 
the second suit, though not identical with, is incident to, and involv- 
ed in, the subject of the first. 

(/). A sues B for a piece of land bordering on a river and 
obtains a decree. This decision is a bar to a subsequent suit by B 
against A for alluvial soil since added to the land, or for trees the 
growth of the land, or for rent or mesne profits in respect of its 
occupation, by virtue of the same title under which the land was 
claimed. • * 

(ff). In a suit by A against B respecting lights, the Court de- 
cides that the defendant has no right to raise his wall ten feet. This 
decision is a bar to a suit by B against A to enforce his alleged right 
to raise the wall twenty feel \ for the thing demanded by the latter 
suit is so included in that which was decided in the former suit, that 
the decree in the latter suit must confirm or annul the decree in 
the former suit. 



■' , '' ;> * ' 'TXXS '* ' " ‘ ,' You y. 

- ; , : I jh _ 

(h), A sues B on a written obligation for the payment of 

n^oney. ^Decree is made in favour of B on< the ground that the 
■ money claimed is not due. This is a bar to a subsequent suit by A 
against B for money claimed not on the written obligation but on 
the same transaction. Vide I. L. R., 1, Bom. p. 87. 

(i). A sues B and C jointly for having together wrongfully 
' fouled the water of a stream running through A’s land, and obtains 
a decree against them. This is a bar to a subsequent suit by A 
against B separately for the same wrong, even though the decree in 
the prior suit has remained unexecuted. 

( j ) . B and C jointly divert the water of A*s watercourse. A 
sues B for the diversion, and the suit is dismissed. This is a t bar to 
a subsequent suit by A against C for the same wrong. 

(k) . A and B, by their joint promissory note, promise to pay 
C Rs. 1,000. C sues them for non-payment of this sum, and ob- 
tains a decree against them. This a bar to a subsequent suit by C 
against A on the same note. 

The following decisions shall not cause the dismissal of a 
subsequent suit : — 

(/). An interlocutory order that a party shall account ; for this 
decision is not final. 

(m) . A decree passed by a subordinate Court under section 618 

Contingent upon the opinion of the High Court upon a point re- 
ferred ; for this decision is not final. * 

(n) . A decree of a Court of Small Causes under Act XI of 
1865, for Rs. 1,001,; for this decision has not been given by a Court 
of competentfjurisdiction. 

(o) , A decree of a like Court for the balance of a partnership- 
account, such balance not having been struck by the parties or their 
agents ; for such Courts have no jurisdiction to make such decrees. 

(p) . A decree of a Revenue Court in a suit for rent declaring 
the validity or invalidity of a bond : for such Courts have no jurisdic- 
tion to make such declarations. Vide 6, N . W. P. Rep. p. 77. 

(q) . A decree in a suit in which it appears on the face of the 
record that summons has not been served on the defendant or his 

when thfc defendant or his agent has not expressly or implicd- 
i|y;waivcd the necessity of such service. 
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(r). A decree that the defendant pay the damages which the 
plain tiff sustained ; foi here the decision is uncertain, and is not ren- 
dered certain by an y part of the record. 

(a), A decree that the plaintiff shall recover such compensation 
as Z shall determine ; for here the decision is not final. 

(/). A decree in a suit for three hogsheads of sugar that the 
defendant pay, at the rate of Rs. 150 per hogshead, the sum of 
Rs. 46 0; for here the sentence is invalid, evident error appearing on 
the decree itself. 

(«). A decree declaring that the defendant shall go quit of a 
debt demanded by the plaintiff, and which the defendant had confess- 
ed to be due in his written statement in the same suit ; for here the 
decision is invalid as being contrary to the judicial confession of a 
party. 

(v) . A decree given against one not a party to the suit, or 
against a minor not properly represented by a guardian. 

(w) . A sues B for one biglia of land. The Court decrees that 
A shall recover three bighas. The defendant then sues A for the 
two additional bighas. The former decree is no bar, because it was 
not in a matter alleged by one party and denied by the other in the 
suit in which it was made. 

( [x ). A*s executor, B, sues C for property belonging to A*s 
estate. It appears that C has no such property and a decree is there- 
upon made in his favour. Afterwards (J gets possession of part of A*s 
estate. The former decree is no bar to a subsequent suit by B 
against C. 

(y). A sues B, C and D. Before the judgment, D's name is 
struck out of the proceedings. A decree afterwards given in the 
suit docs not bind D, unless his name has been reinstated on the 
record and is thereon at the date of the judgment. 

($). A sues B £fnd C. Before the judgment D*s name is intro- 
duced as a party on the record by fraud and without his knowledge. 
A decree aftcrwaids given in the suit does not bind D unless he has 
consented to becoming a party. 

(aa). A obtains against B a decree declaring that A is the owner 
of certain land. This is no bar to a subsequent suit by B against 
A for a right of way over the same land, 

(fib). A sues B to obtain a right to an easement for the passage . 
of cattle. Decree is made in favor of B. This is no bar to a subse- 
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quent suit by A against 8 for a right of footway ; for the easements 
are of different kinds. 

(cc). A sues B for trespassing on his land. Decree is made in 
fkvour of B. This does not bar a subsequent suit by A against B 
claiming rent from him as tenant of such land. 

(dd). A, as executor to B, suos C for certain land. Decree is 
made in favour of C. A may nevertheless in his own right sue C 
for the same land ; for here the plaintiff in each suit docs not prose- 
cute in the same quality. 

(ee). On the death of A, a Hindu, B takes possession of A's 
land, claiming to hold it as A’s adopted son. A’s widow, C, sues B 
for possession as widow. B pleads the adoption. The Court finds 
that B was not adopted, and decrees in favour of U. On C’s death, A’s 
collateral kindred take possession of the land. The former decree 
does not bar a suit by B against them for possession as A’s adopted 
son, for the collateral kiudicd do not claim under C. 

14 No foreign judgment shall 

Whou foreign judgment 

no bar to suit in operate as a bar to a suit in British 

India. T .. 

India — 

(a) if it has not beon given on the merits of flic ease : 

(b) if it appears on the face of the proceedings to bo 
founded on an incorrect view of international law or of 
any law in force in British India : 

(c) if it is in the opinion of the Court before which 
it is 'produced contrary to natural justice : 

(d) if it lias boon obtained by fraud : 

{e) if it sustains a claim founded on a breach of any 
law in force in British India. 

• Notes. 

• Foreign judgments, in order to t>o received as evidence or to bo used ab a bar to the 
institution of a buit, must finally de&rmmo the points in dispute, and must bo adjudi- 
cations upon the actual rnoritM, and they are open to be impeached upon the ground 
that the foreign Court had no jurisdiction, whether over the causo, over the subject- 
matter, or over the parties, or that the defendant never was summoned to answor, or had 
no opportunity of waking his defence, or that the judgment was fraudulently obtained, 
tfo deprive a foreign judgment of effect on the ground of want of jurisdiction, it is neces- 
sary to show that the defendant was not a subject of the foreign State, or resident, or 
oven present in it at the time when the proceedings were instituted ; and therefore that 
he could not be bound, by reason of allegiance or domicile, or temporary presence, by 
the decisions of its Courts ; and further s that the defendant was not the owner of real 
(property in p »ch State, for otherwise, since his property would be under the protection 
of Iwty he might be considered ab virtually present, though really absent. 
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PRIVY COUNCIL. 
The 30 th November , 1876. 
Present : 



Eight Hon’ble Sir James Colvile, Sir Barnes Peacock, Sir Montague E. Smith, nud Sir 

liobert P. Collier. 


On Appeal from Calcutta High Court. 

KoNWAll DoOItGANATIl IlOY, IS. Ram ClIUNDER Sen 


Dewuttrr Property — Secondary Evidence of a Heed— Impartible nature of 
property dedicated to an Idol — Shebailh — His Power — Alienation 
of Hewutter Properly . 

Where a property was dedicated to the service and worship or a particular idol, though 
the idol were a family idol, the property would be impressed with a trust in favour of it. 
Where the temple is a public temple, the dedication may be such that the family itself 
could not put an end to it ; but in the ease of a family idol, the consensus of the whole 
family might give the estate another direction. 

Where mention is made of a deed in the rubicari of a Court, in a former suit, this 
much is held to be proved that a document was put forward at that time, but whether it 
was a genuine deed, or one put forward to meet the purposes of that suit, is left in doubt 
and obscurity. 

Where no witness has been called who ever saw a particular deed and the person who 
produced it in the former suit, when called in the subsequent suit does not refer to the deed, 
and the ouly search proved to have been made is a so.arch made by a young clerk in 1 lie 
sherista of the zemindary who was not likely to have any knowledge of the deed, arid w ho 
simply says that upon search he did not find it ther e,— 7icld that under that state of thing*, 
it is very doubtful whether secondary evidence of the deed should be permitted at all. ‘ 

Where a party contends that a property has been inalienably conferred upon an idol 
to sustain its worship, very strong and clear evidence of such an endowment should be 
given, 

Where a mehal has been really dedicated to an idol, it is no longer a partible estate. 

Where a party seeks to set aeide a document 30 years old on the ground that it is 
collusive, he must show that the representation (of legal necessity) made in the deed wat^ 
not believed by the grantees and that they colluded with the widow to put a pretended 
consideration. Unless the purchaser is aware at the time he makeR the purchase, that the 
widow intends to apply the money to a different purpose from that stated in Iho document, 
he cannot be injured by her concealment of her true object, or by her having subsequently 
applied the money to a different purpose. 

The position of a shebaith to an idol is analogous to that of a manager of an infant. 

<* The power of the manager for an infant heir to charge an estate not his own is under the 
Hindoo law a limited and a qualified power. It can only be exercised rightly in a case of • 
need, or for the benefit of the estate. But where the charge is one that a prudent owner 
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would .nake in order to benefit tiTe M the bon&fide lender ie not effected by the preoe- 
rient mismanagement of the estate ; the actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred upon it in the particular instance, is the thing to be 
regarded. But of course, if that danger arises, or has arisen from any misconduct to which 
the lender is or has been a party, he cannot take advantage of his own wrong to support a 
charge in his own favor against the heir, grounded on a necessity which his wrong has 
helped to cause.” 

This is a suit brought by the appellant Konwur Doorganath Roy to 
set aside certain alienations of two- thirds of an ancestral mehal called 
(Jopcjan, made by his grandmother Rani Rashmoni, on the ground that 
the mehal had been dedicated to the worship of an idol Radha Mobuu 
Tbakoor. The respondents are the successors of the original grantees, 
or persons deriving title from them. To show the position of Rashmoni 
at the time she made the alienations in question, and that she may have 
acted not merely as the widow and heiress of her deceased husband Roy 
13ijoy Krishna, an anumati-patra has been put in, which gave her, un- 
doubtedly, special powers. The anumati-patra, or so much of it as is 
material, is as follows : — “ You are my wife. You have no children 
born to you. I am now very ill in body. I Lave no hope oflife. On 
my death there will be no one to perform the ancestral deb kirti (wor- 
ship of the gods), &c., and offer the jolpinda (funeral cake and libations 
of water) of my ancestors. For the observance of all these rites, and of 
the jolpinda to the ancestors, as well as the preservation of the zemin- 
daris, lakiraj, dewuttur, &c., I in my sound mind give you permission 
on my death to keep possession of my zemindaris, dewuttur, &c., re- 
cording your own name in the Collectorate Sherishta, to remain in en- 
joyment of the profits, and to defray the expenses of the deb kirti dur- 
ing ’your life-time, and to adopt one or two sons born in the family of 
true Brahmans. On your death, that adopted son will succeed to all 
propel ties; and on the said adopted son attaining his majority, you will, 
if you should desire it, get his name recorded in the Zemindari Taboot, 
and. surrender the entire management to him ” and then there is this 
statement : “ Now, I am a debtor to mahajuns (creditors). Some me- 
hals of the zemindari are in mortgage on account of those debts. If 
there should be no other means of liquidating the debts, you will either 
# sell a small portion of the zemindari or make conditional sale of it, as 
appears necessary, and liquidate the debts.” 

Now, undoubtedly, there is a reference to dewuttur property in this 
document, b;it this document itself creates no endowment ; and it is ne* 
" ceapary for the plaintiff to show 'aliunde that there was an existing en- 
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dowment in favour of this particular idol to which the word dev/uttu r 
may be referred. § ** 

With regard to the position of Rashmoni under the anumati-patra, 
it would seem that she took a life-interest in the properties, and that 
power was given to her by it to adopt a son. It must, of course, be 
admitted that this document gave no authority to Rashmoni to alienate 
the estate ; but she had, as the manager of the estate, power, if it were 
dewuttur dedicated to the idol, to alienate so much of it as was neces- 
sary to keep up the temple and worship of the idol ; and if it were se- 
cular, to alienate it if it became necessary to do so to preserve the rest 
of the family estate. 

That being her position, she made the two alienations in question. 
The first is a mourussi mokurruri pottah, which she granted to two 
persons, Nimai Soondur Roy and Ram Soondur Sen. This pottah des- 
cribes the estate thus : Tnrruf Wargopjan alias Gowaljan, which is ad- 
mitted to be the estate Gopejan, " the patrimonial dewuttur rent-free 
land of Bijoy Krishna Roy, my late husband, the boundaries of which 
are on the east the Ganges,” and so on, " is the dewuttur property of 
the Sri Sri Iswar Radkamohun Thakoor of Raninuggur, which is in my 
possession and enjoyment as shebait of the idol.” Then the grantor 
notices the fact that 120 beegahs, or one-third of that mehal, had been 
decreed to Bhagiruthi Debi, the widow of one of her husband’s brothers, 
Ram Krishna Roy. With the exception of 120 beegahs of mathan land 
decreed in the suit of Bhagiruthi Debi, widow of the late Ram Krishna 
Roy, the eldest brother of my late husband, the remaining lakheraj 
lands,” and so on. The document proceeds : “ Now the temple of the 
Sri Sri Iswar being broken, and necessary repairs and various other 
things being requisite for the service of the idol, I have given you a 
settlement as a mourussi mokurruri talook of tbc entire lakheraj zemin- 
dari rights in the said mouzah, at a fixed premium of Rs. 325, Cor a 
consideration of Company’s Rs. 1,900, which I have received in cash and 
in full weight.” That is the substance of the document. 

The other document is executed by Rashmoni in favour of Soondur 
Krishna Sen, one of the family of one of the grantees of the mokurruri.. 
It is a bill of sale of the proprietary right to the extent of Rs. 300 of 
the mokurruri rent, and it says : " Deducting the land of the said decree,, 
the remainder is my own right,” referring to the decree in favour of^ 
Bhagiruthi, “ a mourussi and mokurruri talook, representing the entire 
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right in the lakheraj zemindari, was given in settlement of Nimai Soon- 
dur Roy* inhabitant of Naharpara, and Ram Soondur Sen, inhabitant 
of Koridha, at an annual jumma of Rs. 325, exclusive of collection 
charges, on the 18th of Cheyt, of the year 1254* They hold possession 
of the property as a mourussi and mokurruri talook, and are paying the 
fixed jumma. I, agreeably to the instructions of my late husband, have 
commenced building the temples of Sri Sri Isvvar Radhamohun Thakoor 
Jeo and others, but being in want of means, am unable to carry out the 
instructions of my husband. I have voluntarily, in ray sound senses, 
sold to you, for Company's Rs. 1,700, my own entire share of 14 annas, 
15 gundahs, 1 cowri, 2 kags out of 16 annas of the said mourussi mu- 
kurruri mouzuh, the jumma of which is Rs. 300.” 

Mr. Leith, on the part of the appellant, undertook to satisfy their 
Lordships that this mehal of Gopejan had been dedicated to the idol, 
and therefore it was incompetent for Rashmoni to make these aliena- 
tions. 

Now, apart from the admissions contained in the mourussi pottah 
and the bill of sale themselves, their Lordships are clearly of opinion, in 
accordance with the view of the High Court, that the evidence fails to 
show that this land was so dedicated. 

Mr. Leith opened his case by an endeavour to show a deed of foun- 
dation or endowment of the idol by the gift of this estate from Rajah 
Mabanund, who was the father of Rajah Bijoy Krishna, the husband of 
Rani Rashmoni. 

It may be convenient to state here the position of the family so far 
as it is material to the present case. Rajah Mahanund, who, it is said, 
was the founder of this endowment, died in 1805 or 1806. He had a 
son Bijoy, who left a widow, Rashmoni, giving her the anumati-patra, 
to which reference has already been made. She, it appeared, lived until 
February 1870. She exercised the power of adoption given to her by 
her Jmsband, and adopted Krishna Chundcr, who married Rani Prosun- 
fiomyi Debi. He also had no son ; and he also gave to his wife a power 
of adoption, {which she exercised in favor of the appellant, Konwur Door- 
ganath Roy. It appears that Rajah Bijoy had two brothers, and one 
pf them married a lady of the name of Bhaguruthi Debi, who in the 
year 1855 brought a suit against Rashmoni, and obtained the decree 
already mentioned, to recover one-third of the mehal of Gopejan. 
r If deed of endowment from Rajah Mahanund were satisfactorily 
proved, and it were an endowment which dedicated this mehal to tho 
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service aud worship of a particular idol, then, though the idol were a 
family idol, the property would be impressed with a trust in fyvor of it. 
Where the temple is a public temple, the dedication may be such that 
the family itself could not put an end to it; but in the case of a family 
idol, the consensus of the whole family might give the estate another 
direction. No question, however, of that kind arises in the present 
case. 

The proof of this deed of endowment, which is said to have been 
executed by the llajah Mahanund, when it comes to be investigated, is 
of the most unsatisfactory description. First, the existence of such a 
deed at all is not clearly made out ; and so far as the document, the 
rubicari of a former suit, is relied upon as showing its contents, the des- 
cription there given is so obscure that it is impossible to say whether 
the whole of the mehal of Gopejan was included in the supposed dedica- 
tion or not. 

First, with respect to the nature of the proof; what is relied upon 
as evidence of the deed is a rubicari of a proceeding in a former suit 
brought by a creditor against llashmoni in the year 1840. It appears 
that in that suit certain property was attached, and that Rashmoni, in 
order to get rid of the attachment, set up that the property so attached 
was dewuttur property dedicated to the idol Radha Mohun Thakoor. 
It appears from the rubicari that this deed was put forward by a man 
called Bhuttacharjya, who was the tasildar of Rani Rashmoni. Neither 
the deed itself nor a copy has been produced in the present suit. No 
witness has been called who ever saw it ; and it is to be observed that 
though Bhuttacharjya was called as a witness in the suit brought by 
Prosunnomoyi, on behalf of the present appellant, to set aside these 
deeds during the life-time of Rashmoni, and which was dismissed, be- 
cause it was considered to be incompetent to institute it duriug the life- 
time of Rashmoni, he was not asked any question about this deed. 

The state of the case, then, is this : No evidence has been given of 
the existence of such a deed, except the mention of it in the rubicari*; 
no witness has been called who ever saw it. The man who produced it 
in the creditor's suit, when called in Prosunnomoyi’s suit, does not refer 
to it ; and the only search which has been proved is a search made by 
some clerk in the sherista of the zemindary — a young clerk who was 
not likely to have any knowledge of the deed, and who simply says that 
upon search he did not find it there. 

In that state of things their Lordships think it is very doubtful 
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whether secondary evidence of the deed should be permitted at all ; but 
if it be* allowed^ then they are to judge of the effect of the secondary 
evidence^ and to determine; in the first place, whether it satisfied them 
that such a deed really existed at all. Now, from the circumstances 
which have been already pointed out, they are by no means satisfied that 
such a deed ever did exist. That a document of the kind was put for- 
ward by Bbuttacharjya on behalf of Kashmoni in the creditor^ suit is 
proved by the rubicari ; but whether it was a genuine deed, or one put 
forward to meet the purposes of that suit, is left in doubt and obscurity. 

But assuming that a deed did exist, and that it was to the effect 
which is referred to in the rubicari, their Lordships find that the ques- 
tion, what property was included in it, is left in considerable obscurity. 
It appears that the properly which had been attached was a brick-built 
house aud garden. The mbicari states : “ It appears from a perusal of 
the whole of the papers of the record, that for the payment of the money 
due to the plaintiff, the brick-birlt house and garden, &c., belonging to 
the defendant, were undei attachment. After issue of notice of auction 
sale, the objector above-mentioned filed a petition, stating, among other 
matters, that the properties which were assigned by Raja Mahan und 
Roy, father-in-law of the defendant, for the worship of the idol Radha 
Mohuti Thakoor, &c., established by the Raja, cannot be sold or trans- 
ferred by his heirs.” It appears that there was an order that the sale 
should be stayed, and that the objector should file proofs of his state- 
ment. The rubicari states : “ Accordingly the objector filed the She- 
vaitnama of the 5th of Aughran 1202, under seal and signature of Raja 
Mahanund, accompanied by an isumnuvisi containing the names of four 
witnesses.” Then: “The objector has also filed a copy of the nikas 
paper of the year 1213, bearing the seal and signature of the Collector^ 
to prove that the properties of the deb-sheva, as aforesaid, are part and 
parcel of the lakheraj mouzah Gowaljan.” That appears to be this 
mouzah Gopejan. This is the only phrase which can be relied upon as 
showing that the entire mebal was included in the supposed endowment. 
But the passage is in itself obscure. The literal reading of it is that 
the brick- built house, garden, &c., which had been devoted to the idol, 
^ere part and parcel ot the lakheraj mouzah Gowaljan. It is quite 
consistent with that statement that these parcels had been taken out of 
that lakheraj mouzah and devoted to the idol. 

Therefore. - in addition to the insufficiency of the proof to satisfy 
their Lordships with reasonable certainty that such a document really 
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existed, there is so much obscurity in the language that it is impossible 
to say that if it did exist it inclu ded the whole of this mehal. J 

If that document is out of the case, there is very slight evidence 
indeed of any such endowment. The case then rests, independently of 
the admissions in the deeds, upon the evidence of the dewan and mook- 
tear and one or two other witnesses, that the rents of this mehal Gope- 
jan were applied to the worship of this idol. But that evidence is ex- 
tremely vague and extremely loose. The mokhtear says in several places 
that the rents were applied to the worship of the idols, and it is plain 
from all the evidence in the case that there were several idols belonging 
to this family, and no doubt the rents of some of the family melials were 
applied to sustain their temples and worship. Eut supposing it to he 
taken that the rents of this mehal were applied during the period that 
the witnesses speak of, to the worship of the idol Radha Mohun, that 
fact is by no means sufficient to establish the onus which lies upQn a 
party who sets up the case that property has been inalienably conferred 
upon an idol to sustain its worship. Very strong and clear evidence of 
such an endowment ought to exist. In the present case there is no 
proof that priests were appointed. If any had been appointed, they 
might have been called. There is no production of accounts showing 
that the rents were separately collected and applied for the worship of 
this idol. For anything that appears, the rents may have gone into the 
general body of the accounts relating to the estates of this family, and 
there is really no document whatever upon which the finger can be plac- 
ed to show that an endowment was made, other than thut rubicari 
to which reference has already been made. 

Besides the weakness of the proof of endowment on the part of the 
plaintiff, strong presumptions that there was none arise from other facts 
and circumstances in the case. It is said^that the application of the 
rents of this particular mehal for a certain period to this idol is some 
evidence that the family were aware that the rents were properly" and 
by rights so to be devoted ; but if the conduct of the family is to be re- 
garded, there is, on the other side,*the strongest indication from what 
occurred in the suit brought by Bhagiruthi, the widow of the eldest 
brother of Bijoy, that the family understood that there was no such'en-' 
dowment. That suit wasjbrought by ^Bhagiruthi to recover from Rash- 
moni one-third of the mehal in question. She did not claim it as pro- 
perty to which $he| was entitled as joint shebait, but she claimed it as • 
one-third of the family estate to which she, as widow of one of the 
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brothers, was entitled. That is her claim. Raslimoni does not set up 
as a defence that the mehal was dewuttur property devoted to this idol, 
that she was the sliebait, and entitled, at all events, to the possession 
and the management of it — she sets up no case of that sort — but allows 
a decree to be passed against her in favour of Bhagiruthi to recover 
one-third of the mehal, and in that decree the property is described, not 
as dewuttur, but as bromuttur property. 

Now, if this mehal had been really dedicated to the idol, it would 
no longer have been a partible estate. Rashmoni would, as shebait, 
have been entitled to the possession of it, and to the management and 
disposition of the revenues ; and all that Bhagiruthi could have been 
entitled to would have been a share iu the surplus revenues, if there 
should have been a surplus, after due provision had been made for the 
worship of the idol. 

Therefore there is not only weakness of proof on the part of the 
plaintiff, but a very strong presumption, arising from the conduct of the 
parties in the suit in question, that this was not dewuttur property such 
as it is alleged to be on the part of the plaintiff. 

Supposing the case had rested there, their Lordships feel no doubt 
whatever that the judgment of the High Court was perfectly right. 
But it does not rest there, and it now becomes material to consider the 
terms of the mourussi pottah and of the bill of sale. Mr. Leith, in his 
reply, very properly relied on them as being the strength of his case. 
If they are to be used as evidence only, then this evidence must be 
weighed with all the other evidence in the case, and so weighing it, 
their Lordships are not satisfied that it turns the scale in favour of this 
property being dewuttur. But the statements in these deeds are relied 
upon by the plaintiff as an admission which estops the parties to them 
from asserting that these lands were not dewuttur. But if the state- 
ment are relied on in this way, they must be taken as a whole ; and so 
taking them, it would appear that, granting the lands were dewuttur, 
the sale would be justifiable, the statement being that the sale was made 
for the purpose of the repair of the temple of the idol. The mokurruri 
was granted according to the statement, because the temple was out of 
repair, and money was wanted to restore it. The sale of part of the 
mokurruri rent was granted in consideration of money stated to be re- 
quired for the completion of the temple, which it was stated was already 
ia of erection. If, therefore, the statements in these deeds are 
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taken as a whole, the alienations they contain were justifiable, assuming 
the property to have been dewuttur land. * 

What, then, is the plaintiff’s position? These deeds are 30 years 
old, and he comes into Court to set them aside upon the ground that 
they were collusive ; and if he could have shown that the representation, 
although made, was not believed by the grantees, and that they colluded 
with Rashmoni to put a pretended consideration on the face of the deeds, 
he might have succeeded. But there is no evidence whatever of any 
such collusion. There is nothing to show that the original grantees did 
not believe the statements appearing upon the face oft he deeds ; indeed, 
if\they had made inquiry they would have found that the fact agreed 
with the statement, for it appears upon the evidence and upon the find- 
ing of the subordinate Judge that the temples were out of repair. If, 
then, the temples were out of repair, and if Rashmoni offered this 
raokurruri pottah to raise money for the purpose of doing the repairs 
that the temple required, the purchaser, who bond- fide took it upon that 
representation, would clearly be entitled to keep his purchase. It may 
be that Rashmoni did not intend to apply the money to the purpose for 
which she professed to require it. It may he that she always intended 
to apply it to the payment of the Government revenue, as it appears 
that in point of fact she did. Rut unless the purchaser was aware at 
the time he made the purchase that that was her intention, and that 
the statement in the deed was a colourable one, he could not be injured 
by her concealment of her true object, or by her having subsequently 
applied the money to a different purpose. She, as the manager of this 
estate, had the same right, or an analogous right to that of the manager 
of an infant heir ; and that was defined in very plain language in the 
ease in 6th Moore, page 423 : “ The power of the manager for an infant 
heir to charge an estate not his own is under the Hindoo law a limited 
and a qualified power. It can only be exercised rightly in a case of 
need, or for the benefit of the estate. But where, in the particular in- 
stance, the charge is one that a prudent owner would make in order to 1 
benefit the estate, the bond-fide lender is not affected by the precedent 
mismanagement of the estate ; the actual pressure on the estate, the 
danger to be averted, or the benefit to be conferred upon it iu the pa»» 
ticular instance, is the thing to be regarded. But, of course, if that 
danger arises, or has arisen from any misconduct to which the lender is 
or has been a party, he cannot take advantage of his own wrong tQ 
support a charge iu his own favor against the heir, grounded on a ne- 
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oe&sity which his wrong has helped to cause. Therefore the lender in 
this case,*unless he is shown to have acted mald-fide , will not be affected 
though it be shown that with better management the estate might have 
been kept free from debt. Their Lordships think that the lender is 
bound to inquire into the necessities for the loan, and to satisfy himself, 
as much as he can, with reference to the parties with whom he is deal- 
ing, that the manager is acting in the particular instance for the benefit 
of the estate. But they think that if he does so inquire, and acts 
honestly, the real existence of an alleged sufficient and reasonably cre- 
dited necessity is not a condition precedent to the validity of his charge ; 
and they do not think that under such circumstances he is bound to see 
to the application of the money That passage was adopted in a very 
late case before this Board, Prosunno Kumari Debya v. Golab Chand 
Baboo, in the 2nd Law Reports, Indian Appeals, page 151. In that 
case a shebait had incurred debts and mortgaged the property of the 
idol for the purpose of the necessary sustentation of the worship of the 
idol ; and this tribunal held that the position of the shebait was analo- 
gous to that of a manager of an infant, and that he had the same au- 
thority, which in both cases arises from the necessity of the case, to 
raise money for the benefit of the estate. Here it cannot be said the 
grant of a mokurruri pottah was an improvident way of raising money 
if it were necessary to do it at all. It still left a rent for the sustenta- 
tion of the idol ; and if the transaction be bond-fide , the subsequent sale 
of part of the rent was justified by the imperious necessity of finishing 
the temple which had been commenced. 

On these grounds, therefore, their Lordships think that, assuming 
the purchasers to be bound by the representations in the deeds, there 
being no evidence that they did not put entire faith in them, the grants 
cannot now be impeached. 

It was objected on the part of the plaintiff that this answer had not 
been -put forward by the defendants, and undoubtedly they have relied 
nfote strongly upon the defence that the land was not dewuttur land at 
all. But several paragraphs in the written statements were pointed 
out, in which the case was made. It is no doubt alleged in these pa- 
ragraphs that the money was wanted for two purposes, for the susten- 
tatiou of the worship of the idol and the repairs of the temple, and also 
for the payment of Government revenue. But their Lordships think 
that there is enough in those statements to allow of the present answer 
to the estoppel being made on the part of the respondents, and it is to 
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be observed that in the suit brought by Prosonnomoyi during the life- 
time of Rashmoni, in*wbich the original grantee, Sen, was a party, he 
there set up the defence in a perfectly correct form, namely, that the 
representation made was that the money was wanted for the repairs of 
the temple, and that he advanced it for that purpose. 

But assuming the facts to be as alleged in the statement of defence, 
their Lordships are still of opinion that the plaintiff could not succeed 
on this plaint in setting aside the deeds ; because if part of the money 
only was required for the repairs of the idol, or was represented to have 
been so required, and this was bona-fide believed in by the grantees, the 
deeds would not be wholly void by reason that some of the money was 
raised for another purpose. It would then come to this, that too much 
of the idol's property may have been granted, and that a less quantity 
of land than that included in the grants would have sufficed to raise the 
money required for the temples; but that would not be a sufficient 
ground for setting aside the deeds altogether. The plaintiff in that 
case should have offered to reimburse the bona-fide purchasers so much 
of the money as had been legitimately advanced. 

Their Lordships, in making these last observations, do not wish it 
to be understood that this is the case which appears upon the facts ; 
they make these observations with reference only to the pleadings, and 
to indicate that, supposing that technical objection could have been 
made to the pleadings, it still would not have availed the appellant in 
the present appeal, because even so his suit in the present fo;*m could 
not have been sustained. 

On the whole, therefore, their Lordships will humbly advise Her 
Majesty to affirm the judgment of the High Court, and to dismiss this 
appeal with costs. 


A ELEMENTARY COURSE OF LAW LECTURES. 

Lecture III. 

On Will or Testament . 

In Hindoo law there is no such thing as a true Will. The place * 
filled by Wills isoccupied by Adoptions. We can now see the relation of 
the Testamentary Power to the Faculty of Adoption, and the reason, 
why the exercise of either of them could call up a peculiar solicitude for " 
the performance of the sacra. Both a Will and an Adoption threaten 
* r f 2 
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a distortion of the ordinary course of Family descent, but they are ob- 
viously ‘contrivances for preventing' the descent .being wholly interrupt- 
ed, when there is no succession of kindred to carry it on. Of the two 
expedients Adoption, the factitious creation of blood- relationship, is the 
only one which has suggested itself to the greater part of archaic so- 
cieties. The Hindoos have indeed advanced one point on what was 
doubtless the antique practice, by allowing the widow to adopt when 
the father has neglected to do so, and there are in the local customs of 
Bengal some faint traces of the Testamentary powers. But to the 
Romans* belongs pre-eminently the credit of inventing the Will, the 
institution which, next to the Contract, has exercised the greatest influence 
in transforming human society. We must be careful not to attribute 
to it in its earliest shape the functions which have attended it in more 
recent times It was at first, not a mode of distributing a dead man's 
goods, but one among several ways of transferring the representation 
of the household to a new chief. The goods descend no doubt to the 
Heir, but that is only because the government of the family carries 
with it in its devolution the power of disposing af the common stock. 
It will bo found that Wills were never looked upon in the Roman 
community as a contrivance for parting Property and the Family, or 
for creating a variety of miscellaneous interests, but rather as a means 
of making a better provision for the members of a household than could 
be secured through the rules of Intestate Succession. 

It seems that Testaments were at first only allowed to take effect 
on failure of the persons entitled to have the inheritance by right of 
blood genuine or fictitious. Thus, when Athenian citizens were em- 
powered for the first time by the Laws of Solon to execute Testaments, 
they were forbidden to disinherit their direct male descendants. So 
too, the Will of Bengal is only permitted to govern the succession so far 
as it is consistent with certain over-riding claims of the family. 

We have it stated on abundant authority that Testaments, during 
the primitive period of the Roman State, were executed in the Comitia 
Calata, that is, in the Comitia Curiata, or Parliament of the Patrician 
Burghers of Rome, when assembled for Private Business. This mode 


* The only fonn of testament, not belonging to a Roman or Hellenic society, which 
can with any reason be supposed indigenous, is that, recognised by the usages of the province 
• of Bengal ; and the testament of Bengal, which some have even supposed to bo an invention 
0 f Anglo-Indian lawyers, is at most only a rudimentary Will. 
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of execution has been the source of the assert ion, handed down by one 
generation of civilians, to another, that every Will at one era of Roman 
history was a solemn legislative enactment. But there is no necessity 
whatever for resorting to an explanation which has the defect of attribut- 
ing far too much precision to the proceedings of the ancient assembly. 
The proper tey to the story concerning the execution of Wills in the 
Comitia Calata must no doubt be sought in the oldest Roman law of 
intestate succession. The canons of primitive Roman jurisprudence 
regulating the inheritance of relations from each other were, so loug 
as they remained unmodified by the Edictal Law of the Prcetor, to the 
following effect : — First, the sui or direct descendants who had never 
been emancipated succeeded. On the failure of the sui , the Nearest 
Agnate came into their place, that is the nearest person or class of the 
kindred who was or might have been under the same Patria Potestas 
with the deceased. The third and last degree came next, in which the 
inheritance devolved on the gentiles , that is, on the collective members 
of the dead man's gens or House.* Now the Patrician Assembly called 
the Comitia Curiata was a Legislature in which Gentes or Houses were 
exclusively represented. It was a representative assembly of the Roman 
people, constituted on the assumption that the constituent unit of the 
state was the Geus. This being so, the'inference seems inevitable, that 
the cognisance of Wills by the Comitia was connected with the rights 
of the Gentiles, and was intended to secure them in their privilege of 
ultimate inheritance. The whole apparent anomaly is removed, if we 
suppose that a Testament could only be made when the Testator had no 
gentiles discoverable, or when they waived their claims, and that every 
Testament was submitted to the General Assembly of the Roman 
Gentes, in order that those aggrieved by its dispositions might put their 
veto upon it if they pleased, or by allowing it to pass might be pre- 
sumed to have renounced their reversion. 

The Testament to which the pedigree of all modern Wills may be 
traced is not, however, the Testament executed in the Calata Comitia, 
but another Testament designed to compete with it and destined to 
supersede it. The historical importance of this early Roman Will, and 
the light it casts on much of ancient thought, will excuse me for de- 
scribing it at some length. 

. * The House was a fictitious extension of the family, consisting of all Roman. Patrician 
citizens who bore the same name and who, on the ground of bearing the same name, were 
upposed to be descended from a common ancestor. 
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When the Testamentary power first discloses itself to us in legal 
history, 0 there are signs that, like almost all the great Roman institu- 
tions, it was the subject of contention between the Patricians and the 
Plebians. The effect of the political maxim, Plebs Gentem non kabet > 
u a Plebian cannot be a member of a house/' was entirely to exclude 
the Plebians from the Comitia Curiata. Some critics have accordingly 
supposed that a Plebian could not have his Will read or recited to the 
Patrician Assembly, and was thus deprived of Testamentary privileges 
altogether. Others have been satisfied to point out the hardships of 
having to submit a proposed Will to the unfriendly jurisdiction of an 
assembly in which the Testator was not represented. Whatever be the 
true view, a form of Testament came into use, which has all the cha- 
racteristics of a contrivance intended to evade some distasteful obliga- 
tion. The Will in question was a conveyance infer vivos , a complete 
and irrevocable alienation of the Testator's family and substance to the 
person whom he meant to be his heir. The strict rules of Roman law 
must always have permitted such au alienation, but when the transac- 
tion was intended to have a posthumous effect, there may have been 
disputes whether it was valid for Testamentary purposes without the 
formal assent of the Patrician Parliament. 

The Plebian Will acquired at Rome all the popularity which the 
Testament submitted to the Calata Comitia appears to have lost. The 
key to all its characteristics lies in its descent from the Mancipium, or 
ancient Roman conveyance, a proceeding to which we may unhesitat- 
ingly assign the parentage of two great institutions without which 
modern society can scarcely be supposed capable of holding together, 
the Contract and the Will. The Mancipium, or, as the word would 
exhibit itself in later Latinity, the Mancipation, carries us back by its 
incidents to the infancy of civil society. As it sprang from times long 
anterior, if not to the invention, at all events to the popularisation, of 
the fcrt of writing, gestures, symbolical acts, and solemn phrases take 
tile place of documentary forms, and a lengthy and intricate ceremonial 
is intended to' call the attention of the parties to the importance of the 
transaction, and to impress it on the memory of the witnesses. The im- 
perfection, too, of oral, as compared with written, testimony necessitates 
the multiplication of the witnesses and assistants beyond what in later 
times would be reasonable or intelligible limits. 

• The Roman Mancipation required the presence first of all of the 
parties, the vendor and vendee or more technically grantor and grantee. 
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There were also no less than five witnesses ; and an anomalous person* 

age, the Libripens, who brought with him a pair of scales to vraigh the 
« 

uncoined copper money of ancient Rome. The Testament we are con- 
sidering — the Testament per ess et libram, “ with the copper and the 
scales," as it long continued to be technically called — was an ordinary 
Mancipation with no charge in the form and hardly any in words. 
The Testator was the grantor; the five witnesses and the libripens were 
present; and the place of grantee was taken by a person known tech- 
nically as the families emptor , the Purchaser of the Family, The ordi- 
nary ceremony of a Mancipation was then proceeded with. Certain 
formal gestures were made and sentences pronounced. The Emptor 
families simulated the payment of a price by striking the scales with a 
piece of money, and finally the Testator ratified what had been done in 
a set form of words called the “ Nuncu patio" or publication of the 
transaction, a phrase which has had a long history in Testamentary 
jurisprudence. It is necessary to attend particularly to the character 
of the person called families emptor . There is no doubt that at first he 
was the Heir himself. The Testator conveyed to him outright his 
whole “ familia," i . e all the rights he enjoyed over and through the 
family ; his property, his slaves, and all his ancestral privileges, together, 
on the other hand, with all his duties and obligations. 

With these data before us, we are able to note several remarkable 
points in which the Mancipatory Testament, as it may be called, dif- 
fered in its primitive form from a modern Will. As it amounted to a 
conveyance out and out of the Testator’s estate, it was not revocable . 
There could be no new exercise of a power which had been exhausted. 

Again, it was not secret. The Families Emptor , being himself the 
Heir, knew exactly what his rights were, and was aware that he was 
irreversibly entitled to the inheritance. But perhaps the most surpris- 
ing consequences of this relation of Testaments to eonvejances was the 
immediate vesting of the Inheritance in the Heir. This has seemed'so 
incredible to not a few civilians, that they have spoken of the Testator's** 
estate as vesting conditionally on the Testator's death, or as granted to 
him from a time uncertain, i . e., the death of the grantor. But down 
to the latest period of Roman jurisprudence there was a certain class of • 
transactions which never admitted of being directly modified by a con- 
dition, or of being limited to or from a point of time. In technical 
language they did not admit conditio or dies. Mancipation was one of 
them, and therefore, strange as it may seem, we are forced to conclude 
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that the primitive Roman Will took effect at once, even though the 
Testator survived his act of Testation. It is indeed likely that Roman 
citizens originally made their Wills only in the article of death, and 
that a provision for the continuance of the family effected by a man in 
the flower of life would take the form rather of an Adoption than of a 
Will. Still we must believe that, if the Testator did recover, he could 
only continue to govern his household by the sufferance of his Heir. 

Originally the essential character of the formalities had required 
that the Heir himself should be the Purchaser of the Family, and the con- 
sequence was that he not only instantly acquired a vested interest in the 
Testator’s Property but was formally made aware of his rights. But 
the age of Gaius permitted some unconcerned person to officiate as Pur- 
chaser of the Family. The Heir, therefore, was not necessarily inform- 
ed of the succession to which he was destined ; and Wills thencefor- 
ward acquired the property of secrecy . The substitution of a stranger 
for the actual Heir in the functions of “ Familiae Emptor” had other 
ulterior consequences. As soon as it was legalised, a Roman Testament 
came to consist of two parts or stages,— a Conveyance, which was a 
pure form, and a Nuneupatio, or Publication, In this latter passage of 
the proceeding, the Testator either orally declared to the assistants this 
wishes which were to be executed after his death, or produced a written 
document in which his wishes were embodied. It was not probably till 
attention had been quite drawn off from the imaginary Conveyance, and 
concentrated on the Nuncupation as the essential part of the transac- 
tion, that Wills were allowed to become revocable . 


BOMBAY HIGH COURT. 

The 18 Ih July , 1876. 

. Present : 

* Mr. Justice Kemball, Mr. Justice Nanabhai II arid as and Mr. Justice Melvill. 

Reg. vs. Govinda * 

Murder— Culpable homicide — Indian Penal Code (Act XLV. of 186(ty, 
Sections 299 and 800. 

Where the prisoner knocked his wife down, put one knee on her chest, and struck her 
two or three violent blows on the face with the closed fist, producing extravasation of blood 
<m the brain, ar«d she died in consequence, either on the spot, or very shortly afterwards, 


i 


* Vide I. L. R., 1, Bom. Series, p. 342. 
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Meld, that there being no intention to cause death, and the bodily injury not being 
sufficient in the ordinary course of nature to cause death, the offence committee? by the pri- 
soner was not murder, but culpable homicide not amounting to murder. 

Their Lordships at the outset intimated to the Government Pleader 
that there was a difference of opinion between them as to what offence 
the prisoner had committed, and that the case should accordingly be 
referred to Melvill, J., for his opinion. 

In reviewing the case, Mr. Justice Kemball minuted thus : — 
u That the prisoner was exceedingly cruel to his wife, and that he 
was legally guilty of her murder, I have no doubt; but. having regard 
to the circumstances, the age of the prisoner, and the manifest state of 
doubt of the Judge as to what would be the appropriate sentence, make 
me hesitate to confirm the sentence of death, and I am disposed to alter 
it to transportation f< i life.” 

Mr. Justice Nanabhai Ilaridas* minute ran thus : — 

" I am not satisfied that the prisoner intended to murder his wife. 
There is hardly evidence sufficient to prove the * intention* or * know- 
ledge* requisite under section 300, Indian Penal Code. 

c: That the prisoner acted cruelly, is quite clear. Still there is no 
evidence that he beat her otherwise than with his fist on the face, the 
blow or blows on the nose causing effusion of blood on the brain which 
proved fatal. The kicks on the back and the blows on the chest were 
not the cause of death according to the doetor*s evidence. It is quite 
possible— by no means improbable — that he may have, as he says, only 
intended to chastise her, though rather severely. I am disposed to think 
his act was culpable homicide not amounting to murder, and that it is 
punishable under Section 304, Indian Penal Code. 

“ No apparent motive is shown for taking her life. 

“ People often survive such blows, aud the prisoner may have only in- 
tended to cause hurt, though aware that hurt might prove dangerous*” 
Melvili, J. : — I understand that these proceedings have been re^ 
ferred to me under Section 271-B of the Code of Criminal Procedure, iu* 
order that I may decide whether the offence committed by the prisoner 
was murder, or culpable homicide not amounting to murder. 

For convenience of comparison, the provisions of Sections 299 and 
300 of the Indian Penal Code may be stated thus 

Section 299. Section 300. 

A person commits culpable ho- Subject to certain exceptions, cul- 


G 
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micide, if the act by which the pable homicide is murder, if the act 
death is caused is done by which the. death is caused is done 


(a) With the intention of (I) With the intention of caus- 
causing death ; ing death ; 

(2) With the intention of caus- 
ing such bodily injury as the offend- 
er knows to be likely to cause the 
death of the person to whom the harm 
is caused ; 

(3) With the intention of caus- 
ing bodily injury to any person, and 
the bodily injury intended to be in- 
flicted is sufficient in the ordinary 
course of nature to cause death ; 

( c ) With the knowledge (4) With the knowledge that the act 
that * * * the act is is so imminently dangerous that it must 

likely to cause death. in all probability cause deaths or such 

bodily injury as is likely to cause death. 
I have underlined the words which appear to me to mark the dif- 


(b) With the intention of , 
causing such bodily injury as is-^ 
likely to cause death ; 


ferences between the two offences. 


(a) and (1) show that where there is an intention to kill, the offence 
is always murder. 

(c) and (4) appear to me intended to apply (I do not say that they 
are necessarily limited) to cases in which there is no intention to cause 
death or bodily injury. Furious driving, firing at a mark near a public 
road, would be cases of this description. Whether the offence is cul- 
pable homicide or murder, depends upon the degree of risk to human life. 
If death is a likely result, it is culpable homicide ; if it is the most pro- 
bable result, it is murder. 


The essence of (2) appears to me to be found in the words which I 
Lave underlined. The offence is murder, if the offender knows that the 
particular person injured is likely, either from peculiarity of constitution, 
iff" immature age, or other special circumstance, to be killed by an in- 
jury which would not ordinarily cause death. The illustration given in 
the section is the following : — 

„ “ A, knowing that Z is labouring under such a disease that a blow 

is likely to cause his death, strikes him with intention of causing bodily 
injury. Z dies in consequence of the blow. A is guilty of murder, 
although the blow might not have been sufficient in the ordinary course 
of nature to cause the death of a person in a sound state of health,” 
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There remain to be considered (b) and (S,t, and it is on a compari- 
son of these two clauses that the decision of doubtful cases liktf the pre* 
sent must generally depend. The offence is culpable homicide, if the 
bodily injury intended to be inflicted is likely to cause death ; it is mur~ 
der, if such injury is sufficient in the ordinary course of nature to cause 
death. The distinction is fine, but appreciable. It is much the same 
distinction as that between (c) and (4), already noticed. It is a question 
of degree of probability. Practically, 1 think, it will generally resolve 
itself into a consideration of the nature of the weapon used. A blow 
from the fist or a stick on a vital part may be likely to cause death ; a 
wound from a sword in a vital part is sufficient in the ordinary course 
of nature to cause death. 

In the present case the prisoner, a young man of 18, appears to 
have kicked his wife (a girl of 15) and to have struck her several times 
with his fist on the back. These blows seem to have caused her no 
serious injury. She, however, fell on the ground, and I think that the 
evidence shows that the prisoner then put one knee on her chest, and 
struck her two or three times on the face. One or two of these blows, 
which, from the medical cvidcuce, I believe to have been violent and to 
have been delivered with the closed fist, took effect on the girl's left eye, 
producing contusion and discoloration. The skull was not fractured, 
but the blow caused an extravasation of blood on the brain, and the 
girl died in consequence either on the spot, or very shortly afterwards. 
On this state of facts the Sessions Judge and the assessors have found 
the prisoner guilty of murder, and he has been sentenced to death. I 
am myself of opinion that the offence is culpable homicide, and not 
murder. I do not think there was an intention to cause death ; nor do 
I think that the bodily injury was sufficient in the ordinary course of 
nature to cause death. Ordinarily, I think, it would not cause death. 
But a violent blow in the eye from a man's fist, while the person struck 
is lying with his or her head on the ground, is certainly likely to cam§£ 
death, either by producing coucussion or extravasation of blood on the 
surface or in the substance of the brain. A reference to Taylor's Medical 
Jurisprudence (Fourth Edition, page 294) will show how easily life may 
be destroyed by a blow, on the head producing extravasation of blood. 

For these reasons I am of opinion that the prisoner should be con- 
victed of culpable homicide not amounting to murder, and I would 
sentence him to transportation for seven years. 

This order was accordingly passed by the Court. 
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, », — ■ 11 1 1 1 — 1 *" 

MADRAS HIGH COURT. 

• The 1M Octoher, 1876.. 

Present : 

Mr. Justice Holloway and Mr. Justice Innes. 

Proceedings,* 16th October, 1876. 

Ev idence — Confession of co-prisoner — Act I. of 1872, Section 30. 

A conviction based solely on the evidence of a co-prisoner is bad in law. 

Upon a reference, by the Magistrate of Bellary, of the Proceedings 
of the 2»d-class Magistrate of Kumply in Cases Nos. 158 and 159 of 
1870, as contrary to law, the High Court passed the following 

Ri ling. — In these cases two prisoners have been convicted of theft 
and have each been sentenced to be rigorously imprisoned for four 
months in the first case and for two months in the second. 

The only evidence against the second prisoner was a confession 
made by the first prisoner. Evidence was also given of a statement 
made by the second prisoner to a police constable : this statement, 
however, should not have been admitted in evidence. 

The High Court has already ruled (High Court Proceedings, 24th 
January 1873) that a conviction based solely upon the evidence of a 
co-prisoner is bad in law. 

The conviction of the second prisoner is accordingly annulled. The 
Magistrate will forthwith discharge the second prisoner from custody. 


BOMBAY HIGH COURT. 

The nth August, 1876. 

Present : 

Mr. Justice Melvill and Mr. Justice Nanabhai Haridas. 

Reg. vs . Parsa?^ Mahadevapa. 

Contempt of Court. 

The accused was tried and convicted by the Second Class Magis- 
trate of Haliy&l for continuance of nuisance after injunction to discon- 
tinue it under Section 291 of the Indian Penal Code. The injunction 
having been issued by the Magistrate himself, Mr. Macdonald doubted 
the legality of the trial before that Magistrate ; and hence referred the 
case for the orders of the High Court. 


• Fide I. L. B., 1 , Madras Series, p. 163. 
t Yid§, I L. R, 1, Bw, Series, p. 339. 
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The case was heard by Mklvill and Nanabhai Haridas, JJ. 
Neither the accused nor the Crown was represented. ** 

Per Curiam : — The Court does not think that it can follow the 
Allahabad High Court* in holding that Section 473 of the Criminal 
Procedure Code, when it says that no Court shall try any person tor 
an offence committed in contempt of its own authority, is to be limited 
to offences falling under Chap. X. of the Indian Penal Code. The rea- 
sons given by the Madras High Court for extending the section, at all 
events, to the offences against public justice and the offences relating to 
documents mentioned in Sections 468 and 469 of the Criminal Procedure 
Code are, in the Court's mind, conclusive ; and a Division Bench of this 
Court seems to have been of opinion that the section must be held ap- 
plicable to all contempts of Court. If the limitation imposed upon the 
section by the Allahabad Court be removed, as the Court thinks it must, 
the section must necessarily be held applicable to the case now before 
it ; for the continuance of a nuisance, after the Magistrate's injunction 
to desist, is clearly a contempt of the Magistrate's authority. 

The Court considers it must, therefore, annul the conviction and 
sentence. 


CALCUTTA HIGH COURT. 

The 11 tk September, 1876. 

Present : 

Mr. Justice Mark by and Mr. Justice Hitter. 

In the matter of Jucgut Chunder Ch u ck erbu tty . f 

Criminal Procedure Code ( Act X. of 1872,), ss. 294 and 297 — Revision 
— Power of High Court — £f Material Error.” 

In a case of apprehended breach of peace, the Magistrate bound over the parties in 
sums of money aggregating on the whole to Its. 60,000 or upwards. The High Court quash* 
ed the order, holding that it was altogether unreasonable. 

Markby, J. (In delivering judgment said) The Sessions Judge is 
quite right in supposing that this Court would not ordinarily interfere 
with the discretion of Magistrates, as to the amount of security to be, 
taken in cases of this kind. The Magistrate is in a much better posi- 
tion than this Court for judging what would be the proper amount of 
security, which must vary with the danger to be apprehended and tlie 


* Vide I. L. R , 1, All, Series, p, 129. 


t Yidu l, Tj. R., 2, Ca’cutta Scips, p. 110 
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means of the parties. But the Magistrate cannot make au order that is 
altogether unreasonable. Here the Magistrate, although there has been 
us yet no breach of the peace, and apparently no very Btrong determina- 
tion to the resort to violence, has required the parties to enter into 
bonds amounting altogether to upwards of its. 60,000. The parties 
do not appear to be wealthy ; and had the security ordered been really 
required, in all probability it could not have been furnished. We find, 
however, that one of the parties, who has been accepted as surety for 
Its. 5,000, is described as a hotwal and another as a mookhtear , and all 
the bonds were executed on the very day the order was made. It would 
thus appear as if the amounts mentioned in the bond are merely nomi- 
nal, and that no real security to that extent was required. 

1 consider that in this case, the Joint Magistrate has not done that 
which the law requires. Either be has wholly failed to exercise the dis- 
cretion which the law requires him to exercise in taking security for 
good behaviour, or, if he has exercised it at all, he has exercised it in a 
manner which is altogether unreasonable. Whichever be the case, I do 
not think we^ought to allow such an order to stand, 

***** 


BOMBAY HIGH COURT. 

The 1th September, J87G. 

Present : 

Mr. Justice Melvill ami Mr. Justice Nanabkai Harid&s. 

. Reg. vs . Sambhu Raghu * 

The Indian Penal Cade (Act XLF. of 1860, Section idij — Bigamy— 
Authority of caste to declare a marriage void. 

Courts of law will not recognize the authority of a caste to declare a marriage void, 
or to give permission to a woman to re. marry. 

^ Bond fuh belief that the consent of the caste made the second marriage valid does not 
constitute a defence to a charge, under Section 494 of the Indian Penal Code, of marrying 
again during the lifetime of the first husband, or to a charge of abetment of that offence 
under that section combined with Section 109, 

• Per Curiam : — The Acting Session Judge has considered this cas e 
very carefully, and the Court agrees in his conclusion. The Court does 
not find it established that there is any valid custom by which a woman 
the caste of the lh\st accused can claim a right to marry again, be- 




* Vide T, L, 1, Bom. Scrie?, p. 347. 
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cause her husband is a leper, and without having* obtained a release 
from him. The Court does not recognize the authority of the 'caste to 
declare a marriage void, or to give permission to a woman to re-rnarry. 
The wife in this case, and the appellant, who performed the ceremony 
of re- marriage, probably acted in a bond- fide belief that the consent of 
the caste made the second marriage valid $ but though that circumstance 
may be taken into account in mitigation of puuishment, it does not 
constitute a defence to a charge under Section 494 of the Indian Penal 
Code, or under that section combined with section 109 of the Code. 
The Court confirms the conviction ; but, as the appellant has already 
undergone imprisonment for 25 days, it remits the remainder of his 
sentence. 


LEASES, — Stamp and Registration. 
From 1st May 1814 to January 1825. 


Amount of 
Duty . 


iH 

co 


§ 


3 

tp 

to 

8 

8 

£ 


If the 

instrument 

be for a sum not exceeding 16 

Rs. 

As. 

p. 

rupees, or if the value of the property affected by it 




shall not 

exceed Rs. 


16 

0 

1 

0 

If above Rs. 16 and 

not exceeding Rs. 

64 

0 

2 

0 

Do. 

64 

Do. 

125 

0 

4 

0 

Do. 

125 

Do. 

250 

*0 

8 

0 

Do. 

250 

Do. 

500 

1 

0 

0 

Do. 

500 

Do. 

1,000 

2 

0. 

0 

Do. 

1.000 

Do. 

2,000 

4 

0 

0 

Do. 

2,000 

Do. 

5,000 

8 

0 

0 

Do. 

5,000 

Do. 

10,000 

16 

0 

0 

Do. 

10,000 

Do. 

20,000 

32 

0 

0 

Do. 

20,000 

Do. 

50,000 

50 

0 

0 

Do. 

50,000 

Do. 

1,00,000 

100 

0 , 

,0 

If above 

* one lac of rupees 


| 150 

0 



Every lease and its counterpart is required to be 
!■ written on paper bearing the prescribed stamp, sup- 
posing that such lease or other instrument relate to 
lands held exempt from the payment of revenue to 
Government ; but instruments relating to lands sub- 
ject to the payment of revenue to Government, need 
not be written on stampt paper. 




Under Beng. Reg. XVI. of 1824. 
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From January 1825 to 18th June 1829 . 


l 


Any lease made in perpetuity, or for a term of 
years or period determinable with one or more lives, 
or otherwise contingent in consideration of a sum of 
money paid in the way of premium, fine, or the like, 
if without rent. 

J 

Any lease of lands, houses, or other real property, 
at a yearly rent without any payment of any sum of 
money, by way of fine or premium. 

Where the yearly rent shall exceed 12 rupees, but I 
shall not exceed 21 rupees 

Exceeding 24 rupees, but not exceeding 50 rupees 


50 

„ 100 
„ 250 

„ 500 

„ 1,000 
„ 2,000 
„ 4,000 
„ 6,000 
„ 10,000 
Above 50,000 


100 
250 
500 
1,000 
2,000 

4.000 

6.000 
10,000 
50,000 


The same 
duty as for a 
conveyance, or 
sale for a sum 
of the amount 
of such consi- 
deration. 

( Vide 5, Legal 
Companion, 17.) 


Rs. 

As 

. P. 

0 

8 

0 

0 12 

0 

1 

0 

0 

2 

0 

0 

4 

0 

0 

8 

0 

O 

12 

0 

0 

16 

0 

0 

20 

0 

0 

32 

0 

0 

64 

0 

0 

80 

9 

0 

Shall 

be 


Any lease of lands, houses, or other real property, 
stipulating for a yearly rent, and granted in consi- 
deration of a fine or premium, 

The counterpart of any lease charged with a duty 
exceeding 8 rupees, shall likewise be executed on 
paper, vellum, or parchment bearing a stamp of ... 


charged with 
both ad valo» 
rem duties 
above pro- 
vided. 


4 0Q 


EXEMPTIONS. 

All leases or pottahs, when the annual rent shall not exceed 12 Rs. 

All leases or pottahs given by the authority of Government or of 
the Board of Revenue, or other authority exercising the powers of 
that Board, and of the Court of Wards ,* pottahs, cobooleuts, and 
other instruments of contract relating to the rent of land executed 
between any zemindar, talookdar, farmer, or other sudder malguzar, 
or any holder or proprietor of laud exempt from the payment of re- 
venue, or any mofussil talookdar, ijardar, kutkenadar, or other lease- 
holder, or the gomastha, factor, or other agent of such zemindar or 
other person aforesaid on the one part, and a ryot or other actual 
cultivator on the other, for the land tilled by him. 

Not®.— AH leases, pottahs, cobooleuts, or other similar instruments of contract 
between zemindars, talookdars, or other holders or proprietors of land, whether 
subject to the payment of revenue to Government or otherwise, farmers, kutkeoa- 
dare, ijardar?, other tenants, and any other talookdar, kutkenadar, ijardar, or 
other leaseholder, intermediate between the ryots or actual cultivators, and the 
jsudder malgumr, or lakherajdar, shall he written on stampt paper of the value 
above prescribed. 


Under Beng. Reg. X. of 1829. 
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From 16th June 1829 to 80th September 1860. 


Tlfo 


same 
duty as for a 
couveyauce or 
sale for a sum 
of the amouut 
of such consi- 
deration. 


Any lease made in perpetuity, or for & term of 
years or period determinable with one or more lives, 
or otherwise contingent, in consideration of a sum of 
money paid iu the way of premium, fine, or the like, 
if without rent. 

Vide 5, Legal 
Companion, p. 17. 

Any lease of lands houses, or other real property at a monthly or 
yearly rent, without any payment of any sum of money by way of 

tine or premium. . , 

For a period not 

exceeding one 
year. 

Sa. Rs. 

Where the rent calculated for a whole 
year shall exceed 12 rupees, but not 24 

Rs. ••• ••• ••• ^ 

Exceeding 24 Rs. but not exceeding Rs. oO, 


A. 


For a period 
exoeediug 
one year. 
Sa. Rs. A. 


50 
100 
250 
500 
1,000 
2,000 

4.000 

6.000 

10.000 

Above 50,000 


100 
230 
500 
1,000 
2,000 

4.000 

6.000 
10.000 
50 000 


0 

0 

6 

1 

2 

4 

8 

12 

16 

20 

32 

64 


4 
8 

12 
0 
0 
0 
0 
0 
0 
0 
0 
0 

Shall 


Any lease of lands, houses, or other real 
property stipulating for a yearly rent, aud 
granted iu consideration of a fine or pre- 
mium. 


The counterpart of any lease, t. e , the kubooleut, j 
lor the like. 


0 

0 

1 

2 

4 

8 

12 

16 

20 

32 

64 

80 

.he 


8 

12 


0 
0 
0 
0 
0 
O 
0 
0 
0 
0 

charged 


with a duty equal to 
both ad valorem du- 
ties above pro'vided, 

, viz., both as lease and 
j conveyance. 

Shall be exe- 
cuted on pa- 
per, vallum, 
or parchnsQgt, 
bearing the 
, same stamp as 
[ the original. 


EXEMPTIONS. 

All leases where the annual rent shall not exceed 12 rupees. 

All leases, or pottahs giveu by authority of Government, or of the 
Board of Revenue, with their counterparts, and all security bonds, 

executed as part of the same transactions j also allleases, via, pottahs 


# 


Under Act XXXVI. of 1660 as well as under Act X of 1862. 
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and kubooieuts, executed and exchanged with ryots, and othor actual 
cultivators of the soil. 

Note. — Leases, pottahs kubooleuts, or other instru- 
ments of contract between zemindars, talookdais 
or other holders or propiietors of land whether sub- 
ject to the payment of revenue to Government or 
otherwise, or between farmers, kutkeimdais, ljira- 
dnrs, or other tenants, on one hand, and any other 
talookdar, kutkenadur, ijuadar, or other lease holder, 
intermediate between the ryots or actual cultiva- 
tors and the sudder malgoozar or lakherajdar, on 
the other. 


Shill 
writ ten 
stamp 
of the 
above 
cnbed 
leases 


be 
on 
paper 
value 
pres- 
for 


From 1st October I860 to 81st Decembei 1869. 


The same 
Stamp as for a 
Conveyance or 
Deed of Sale 
for a sum of 
the amount of 
such consider- 
ation. 

( Vide 5, Legal 
Companion, p. 17 ) 

Any lease of lands, houses, or other real property at a rent, with- 
out any payment of any burn of money by way of fine or premium — 


Any lease made m perpetuity, or for a term of 
years, or period dotermni tide within one or more 
lives, or otherwise contingent, in consideration of a 
sum of money paid m the way cf premium, fine, or 
the like, if without rent. 


When the lease 
is for a period 
not exceeding 
one year. 


When the lease 
is for a period 
exceeding one 


Where the rent calculated for a whole 
year shall not exceed Ks 24 
Exceeding Rs. 24 but not exceeding Rs 50 


60 
100 
250 
500 
1,000 
2,000 

4.000 

6.000 
10,000 
25,000 


100 
250 
500 
1,000 
2,000 

4.000 

6.000 
10,000 

25.000 

50.000 


And for every additional 25,000 or { 
part thereof j 


Rs 

0 

0 

0 

1 

2 

4 

8 

16 

24 

40 

100 

200 

100 


! Aoy lease of lhnds, houses, or other real \ 
property at a rent for an indefinite term and f 
without any payment of any sum of money ( 
by way iff /me or prettilmn, ' f 


I year 

As. 

Rs 

As. 

4 .. 

0 

8 

8 . 

0 

12 

12 ••• 

1 

0 

0 ... 

2 

0 

0 . . 

4 

0 

0 ... 

8 

0 

0 ... 

16 

0 

0 ... 

82 

0 

0 ... 

48 

0 

0 ... 

80 

0 

0 .. 

200 

0 

0 ... 

400 

0 

0 ... 

200 

0 

The 

same 

Stamp 

as for 

a lease for a 

period exceeding one 


rpai . 
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O (A 

EO S 
CO 2 


•J* 
> *> 

« is 

*> "2 
o P 
«* 3 

g s 

*o -- 

P i* 

s 


Any lease of. lands, bouses, or other real 
property, stipulating for a rent, and granted 
in consideration of a fine or premium. 


A Stamp of value 
equal to £he joint 
values of the Stamps 
for a Couveyauoe in 
consideratiou of the 
fine, and a lease for 
l^the rent. 

The same Stamp 
as for the lease. 


The counterpart of any lease, or a kuboo- 
lout or the like. 

EXEMPTIONS. 

All Leases, Pottabs, and Kubooleuts executed and exchanged with 
ryots, and other aotual cultivators of the soil, provided that no fine 
or premium he paid [and no Security Bonds executed as part of the 
same transactions. ]* 

(FOR MADRAS AND BOMBAY.) 

Every Lease and its counterpart (Pottah and Kubooleut) or other 
engagement contracted between laudlord aud tenant, relative to 
lands subject to the payment of Revenue to Government. 

From January , 1870, 

The Stamp duty with which a 


Under 

XVIII. 

1369. 


Act \ 
of 


(a) Where the lease is 
expressed to be for a term of*^ 
less than one year. 


( b ) Whore the lease is 
expressed to be for a term of 
not loss than one year but 
not more than three 1 years, 

(c) Where the lease is 
expressed to be for a term ex- 
ceeding three years, or where 
no term is expressed. 

( d ) Where the 
granted in consideration 
a fine or premium aud 
no rent is reserved. 


I 

e lease is \ 
leration of ( 
and where ( 

i- ) 


(e) Where the lease is 
granted in consideration of 
a fine or premium and also 
of a rent. 


Bondf fur the total amount 
payable under such lease is 
chargeable. 

f The Stamp duty with which a 
Bond for the total amount 
payable under such lease dur- 
ing the first year of the term 
is chargeable. 

The Stamp duty with which 
a conveyance for the total 
amount payable under such 
lease dtiriug the first year of 
the term is chargeable. 

The Stamp duty with which a 
conveyance for the amount so 
paid is chargeable. 

f The Stamp duty with which, a 
oonveyance for the amount of 
the fine or premium is charge- 
able, in addition to the stamp- 
duty with which the tease 
would be chargeable incase no 
such fine or premium, had been 
paid. 


Surrender of Lease. 

(<*) Where the amount 
Stamp duty chargeable on 
lease does not exoeed Rs. 

(ft) In any other case. ... ' Sixteen Rupees. 


nt ° f ) The Stamp duty with which the* 

16 j lea80 is °* xar 8 eftble * 


This portion is omitted in Act X. of 1862. 


f Vide the following page. 


VfflfcT 
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% 

When the amount secured does not exceed Rs. 25, ... 

When such amount exceeds Its. 25, but does not exceed 

50, ••• ... ... ••• ••• 

When such amount exceeds Rs. 50, but does not exceed 

Bb. 100, .i» ... •** ••• ••• 

For every Rs. 100 or part thereof in excess of Rs. 100 
up to Rs. 1,000, 

For every Rs. 500 or part thereof in excess of Rs. 1,000 
up to Rs. 10,000, 

For every Rs- 1,000 or part thereof in excess of Rs. 10,000 
up to Rs. 30,000, 

And for every Rs. 10,000 or part thereof in excess of 
Rs. 80,000, ... 


Rs. As. P. 
0 2 0 

0 4 0 

0 8 0 

0 8 0 

2 8 0 

2 8 0 

12 8 0 


The registration of leases for a period exceeding one year, was made 
compulsory by 8. 13 of Act XVI. of 1864, which came into operation 
from the 1st January 1865, iu the Presidencies of Bengal, Madras and 
Bombay, as well as by S. 17 of Act XX. of 1866, S. 17 of Act VIII. of 
1871, and S. 17 of Act III. of 1877. Excepting Act XVI. of 1864, 
the rest of the above-mentioned Registration Acts provide that a lease 
includes a counterpart or a kabuleut. 


A CHAPTER FROM THE (NEW CIVIL) PROCEDURE CODE 
(ACT X. OF 1877.) 


CHAPTER II. 


0 

Court in which suit to 
be instituted. 


Op the Place op Suing. 

15. Every suit shall be instituted in the Court 
of the lowest grade competent to try it. 


Notes. 

This section is a mere reproduction of the first line of Section 6 of Act VII] 
of 1859. , 

The amount which is sued for determines the jurisdiction, and not the sui 
which may eventually, after investigation, be found due to the plaintiff. (Agr; 
1856,p,l$L) 
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Sait* to be ivtituted Jfl, Subject to the pecuniary or other limiui- 
where subject-matter si- . f % • * 

tuata tions prescribed by any Jaw, suits 

(а) for the recovery of immoveable propery, 

(б) for the partition of immoveable property, 

( C ) for the foreclosure or redemption of a mortgage of immoveable 
property, 

(d) for the determination of any other right to or interest to or 
in immoveable property, 

(e) for compensation for wrong to immoveable property, 

ff) for the recovery of moveable property actually under distraint 
or attachment, 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate : 

Provided that suits to obtain relief respecting, or compensation for 
wrong to, immoveable property held by or on behalf of the defendant 
may, when the relief sought can be entirely obtained through his per- 
sonal obedience, be instituted either in the Court within the local limits 
of whose jurisdiction the property is situate, or in the Court within the 
local limits of whose jurisdiction he actually and voluntarily resides, or 
carries on business, or personally works for gain. 

Explanation . — In this section ' property* means property situate in 
British India. 


Notes . 

This section corresponds with Section 5 of Act VIII. of 1859. It specifies the 
suits whose forum is fixed with reference to the situation of the subject-matter. 
Such are suits relating to immoveable property and suits for moveables which have 
been distrained or attached. It also provides for the venue of suits for compensa- 
tion for wrongs to immoveble property or to obtain relief respecting land where 
(as in the case of specific performance of a contract of sale) the relief sought can 
be obtained through the personal obedience of the defendant. Such suits may be 
brought either in the Court which has jurisdiction over the land or in the CoW# 
which has jurisdiction over the person of the defendant . — Vide New York Civil 
Procedure Code, S. 123. 

An objection to jurisdiction cannot be waived by the parties.— 1, In. Jur., 
N. S., p. 319 ; 14, W.R., p.228. 

As regards “ actually and voluntarily residing,” u carrying on business” and 
u personally working for gain” see notes under S. 17 of this Act. 

In a case, the plaintiffs, ». e. y the owners and occupiers of a house and premise^ 
sued for an injunction to restrain a nuisance caused by certain workshops, forges, 



yyi ' ", ^ * 

THE L^GAL COMPANION. • 


Vo£. y. 


and furnaces erected by the defendants, and for damages for the injury done there- 
by* Heldy that the suit was in personality and not a suit “ for land or other im- 
moveable property” within the meaning of s. 5 of Act Vlll. of 1859.— -(10, B. L* B* y 
p. 241*) 

Although the Court has no jurisdiction over land or other immoveable proper- 
ty situate beyond the limits of its local jurisdiction, and can make no adjudication 
as to the right and title to such land, yet, where a party is personally subject to the 
jurisdiction, the Court has power to declare whether or not such party holds such 
lands subject to a trust. — 1, Hyde, 284. 

And so a suit may be brought in the Court, in the jurisdiction of which the 
defendant is residing , to recover the rents of land situated out of the Court’s juris- 
diction, although in such suit the plaintiff’s title to the land, of which the rent is 
sought to be recovered, may incidentally como in question, as the suit itself is not 
for the land.— 6, Bom. H 0. Rep. (A. C.) 29. 

A suit brought upon a mortgage praying for a decree for tjie amount duo 
thereunder, and that in default of payment the land mortgaged may be sold, is a 
suit for land within the meaning of s. 5 of Act VIII. of lc59. — (9, 3. L. R. p. 171.) 


Suits to be instituted 
where defendants reside 
or cause of action arose. 


17. Subject to the limitations aforesaid, all 
other suits shall be instituted in a Court withiu 
the local limits of whose jurisdiction — 


(a) the cause of action arises, or 

(i) all the defendants, at the time of the commencement of the 
suit, actually and voluntarily reside, or carry on business, or personally 
work for gain ; or 


(c) any of the defendants, at the time of the commencement of 
the suit, actually and voluntarily resides, or carries on business, or per- 
sonally works for gain : provided that either the leave of the Tourt is 
given, or the defendants who do not reside, or carry on business, or per- 
sonally work for gain as aforesaid acquiesce in such institution. 


Explanation L — Where a person has a permanent dwelling at one 
place* and also a lodging at another place for a temporary purpose only, 

’ Is# shall be deemed to reside at both places in respect of any cause of 
action arising at the place where he has such temporary lodging.—— \TiAa 
Pollock, 53 . — Ed. L. Cl] 

• 

Explanation II, A Corporation or Company shall ho deemed to 
OMry on business at its sole or principal office in British India or, in 
respect of any pans? of action arising at any place where it has also a 
subordinate ^, at such place. -[F«fe Pollock, 53.— Eo, £, <?•! 
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Illustrations . .* 

(a.) A is a tradesman in Calcutta. B carries on business in Dehli. B, by his agent 
in Calcutta, buys goods of A, and requests A to deliver them to the East Indian Railway 
Company. A delivers the goods accordingly in Calcutta. A may aue B for the price of 
the goods either in Calcutta, where the cause of action has arisen, or in Dehli, where B car- 
ries on business. — [ Vide 1, Mad , 200 — Ed , L. C] 

(b.) A t resides at Simla, B at Calcutta, and C at Dehli. A, B and C being together at 
Benares, B and C make a joint promissory note payable on demand, aud deliver it to A. 
A may sue B and C at Benares, where the cause of action arose. He may also sue them 
at Calcutta, where B resides, or at Dehli, where C resides ; but in each of these cases, if the 
non-resident defendant objects, the suit cannot be maintained without tho leave of the Court, 
—IVide 3, id ad., 397.— Ed., L. Q .] 

Notes . 

This section corresponds with s. 6 of Act VIII. of 1859 and s. 4 of Act XXIII. of 
1861. It deals with the suits to be instituted where the defendant resides, or where 
the cause of action arose. The Select Committee in their report says : “ The prin- 
cipal changes which we have made are these : — Where there are several defendants, 
only some of whom reside, &c., within the local limits of the Court’s jurisdiction, 
we think that the suit should not be instituted in the Court unless either ( a ) the 
leave of: the Court is given, or { b) the non-residents acquiesce. 

When a person residing at Benares made an agreement at Allahabad with a 
barrister to Conduct his case for him, which was then pending in the Court of the 
Judge of Benares, and it was alleged that an advance of fees had been paid on the 
specific condition that such advance was to be returned in the event of the barrister 
not appearing on behalf of the party engaging him, or of his doing no work for 
him, or of the case being decided in his absence, and it was further alleged that 
the barrister did not appear at the hearing of the case, and that it waB decided in 
his absence, and that the advance of fees had not been returned. Held, in a suit 
for the recovery of the monies advanced as aforesaid that the cause of action arose 
at Benares. If the alleged condition was not complied with, and the fees thereby 
became returnable to the client, it would have been the duty of tho barrister to 
have sought out his creditor at Benares and to have paid him there or have remit- 
ted the money to him. ( Semble . — That a member of the Bar of the High Court 

residing out of the station iii which the High Court is located, but who holds J^iin 
Self out as ready to practice in the High Court, and who goes to the High Cofivt. 
whenever he is engaged to appear there, is one “ who personally works for gain” 
inside of the limits of the station in which the High Court is located within tho 
meaning of s. 5, Act VIII. of 1859.— (6, N. W. P. High Court Reports, p. 43.) 

“ Cause of Action.”— In the case of DeSouza vs. Coles, 3, Mad. H. C. Rep., 384, * 
this'head of jurisdiction was discussed at great length by Sir A. Bittleston. 

The High Court (N. W. P.) has held that the cause of action arises “where the 
facta that immidiately cause the right to sue have accrued,” and that the non-pay- 
ment of the amount of a bond is a circumstance that would immediately confer the* 
right to sdfc, and the Court of the place where default is made in payment has 
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jurisdiction, and not the Court where the bond was executed.— (Full Bench,) 4, 
fi. 0. Hep.) Agra, 492. 

In one sense it is frequently said that every injury is a cause of action, but 
no one would suppose it to be sufficient for the plaintiff to state that the defendant 
had done him an injury, and upon that sole allegation call upon the Oourt to try a 
> suit. What I understand that a plaintiff is bound to do, iB to shew the Court that 
he relies upon facts, which, if established by proof, will entitle him to the compen- 
sation or the relief asked for. If compensation for an injury be the object of the 
suit, then he must shew the nature of the particular injury complained of and what 
he claims for compensation ; if the object be to compel the defendant to perform 
some duty, then he must shew the nature of the duty, and the origin of the defen- 
dant’s liability to perform it, if to recover damages for a breach of contract, then 
he must state the nature of the contract, how the defendant undertook the perfor- 
mance of it, and how he failed in carrying it out. And I apprehend that, when it 
is said that tlie plaintiff must show a cause of action, it is meant that he must shew 
some such facts as these, so that the Court may see whether even in his own state- 
ments, he really has, or has not any substantial ground for bringing the Buit ” per 
Mark by, J.— [2, In. Jur., (N. S.) 336.] 

Where the plaintiff brought an action to recover money paid by him in Cal- 
cutta on hoondees drawn by the defendant beyond the local limits, but sent by him 
to Calcutta, and there accepted by the plaintiff, held , that the whole cause of action 
arose within the local limits of the Calcutta Court so as to give it jurisdiction with- 
in this section.— 1, In. Jur. (N 8.) 219. 

Where A, out of the local limits, drew hoondees on B living within them, 
against goods to be sent to and sold by B within the same limits, and where these 
hoondees were negotiated in the ordinary way, held , that the whole cause of action, 
in a suit on the balance of account between the parties, arose within the local 
limits. — [1, B. L. R., (0. J.) 76.] 

The defendant at A, agreed to sell and deliver goods to the plaintiff, the goods 
to be measured at B, and delivered at C. In default of delivery, the value of the 
goods should he paid at the market price at A. Default was made. Held , in an 
action to recover the value of the goods at the market rate at A, that the cause of 
action arose at C. (6, Bom. H. C. Rep. 33.) 

^A contract is considered to have been made, not where a letter containing an 
•orfer has been posted, but where the offer has been received and accepted, not 
where a treaty has been carried on, and the terms have been discussed and all but 
settled, but where they are finally assented to by the parties. (3, Mad., 384 ; 4 
Mad. 218.) 

* 14 Actually and Voluntarily residing.” —Where a man was temporarily imprison- 

ed beyond the Court’s jurisdiction, but had his fixed residence and his wife and 
family within it, held, that he was within the jurisdiction for the purpose of asui 
under Act XI. of I86f>, <7. W, ft, p. 349.) 

The fixed and permament home of a man’s wife and family, and to which h 
, jhas ;f ,#ways the intention of returning, will constitute his dwelling place, within th 
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meaning of s. 5 of Act VIII. of 1859 and s. 4 of Act XXIII. of 1861. {I. L. R., 

1, All. Series, p. 51 and 4. * Legal Companion, p. 51.) 

The word “ dwelling” is synonymous with “ place of abode” or 44 residence” ; 
it is the domicile or home. (1, L. R., Ex., 133 ; 15, L. J. Ex., 287.) 

Mr. Mosely, in his book on County Courts, lays down the following rules re- 
garding the word 44 dwell” — 

1. Sleeping is the chief test of a dwelling. 

2. The dwelling must be by consent. 

3. It must be with the intention of continuing. 

4. It must be an actual dwelling. 

5. The sort of habitation is immaterial. 

Mere casual presence, or even residence for a temporary purpose, without the 
intention of remaining, is not 44 dwelling.” A person resided at Coimbatore, but 
had some cultivation within the local jurisdiction of Ootacamund, to which he came 
to answer another demand against him ; held, that he did not a dwell” within the 
jurisdiction of the Ootacamund Small Cause Court. (2, Madr., 304.) 

Where an Officer in the Bombay Staff Corps, holding an appointment in Scinde, 
came to Bombay on leave for 10 days, and during his stay was served with a writ 
of summons in an action, the cause of which had arisen in Scinde, it was held that 
he did not 4> dwell” in Bombay, within the terms of s. 12 of the Charter (1, Bom. 
H. C. Rep., p. 113 ) 

The word tl dwell ” cannot be considered applicable to suits against Govern- 
ment, or at all events no distinction can bo made between dwelling and carrying on 
business ; for if the Government can be said to dwell any where, it must be in the 
place where the business of Government is carried on. fl, Madr., 286). 

Where the defendant’s permanent dwelling was at Benares, but he had gone 
to Mirzapore before the institution of the suit for a temporary purposo only, it was 
held the Benares Small Cause Court had jurisdiction. ("3, All., 121.) 

11 Carrying on Business." — Where a person who owned a house in Calcutta, which 
he let to another person, was in the habit of coming once or twice a week as a 
friend of his tenant, and saw people on business, it was held that he carried on 
business, or worked for gain, within the local limits of the High Court. (2, Hyde, 
p. 79.) 

An individual, or a trading firm, is said to 44 carry on business” at the head 
office at which the business is managed. The individual or company does nottyrry 
on business at eveiy place at which he or it does business. A builder whose placd 
of business is in one district may undertake extensive works in another district, 
and visit them frequently ; or a wholesale dealer who has a fixed place of business 
in X., where he sells his goods, may likewise employ travellers who visit different 
parts of the country, making contracts, and selling goods for him, and also collect- 
ing money ; yet the builder or trader do not, in the sense of the Letters Patent, 

« carry on business” elsewhere than at their own permanent places. (30, L. J. Q. 
B. v 331.) 

44 Personalty working for gain No remark is necessary. 

i 



THE LEGAL COMPANION. 


Vol. r. 


1$. la suits for compensation for wrong done to person or move- 

_ . , . able property, if the wrong was done witbin the 

Suit* for compensation 7. 

for wrongs to person or local limits of the jurisdiction of one Court and 

moveables, the defendant resides, or carries on business, or 

personally works for gain within the local limits of the jurisdiction of 

another Court, the plaintiff may at his option sue in either of the said 

Courts. 

Illustrations. 

fa) A, residing in Dehli, beats B in Calcutta. B may sue A either in Calcutta or in 
Dehli. 

(A ) A, residing in Dehli, publishes in Calcutta statements defamatory of B. B may 
sue K either in Calcutta or in Dehli. 

(f.) A, travelling on the line of a Bailway Company whose prinoipal office is at How. 
rah, is upset and injured at Allahabad by negligence imputable to the Company. He may 
sue the Company either at Howrah or at Allahabad. 

Note . 

This section declares that suits for actionable wrongs may be brought either 
where tho wrong is committed or where the defendant resides, 

19. It the suit be to obtain relief respecting, or compensation 

for wrong to, immoveable property situate within 
property situate in single the limits of a single district, but within the 
dletioiu^ jurisdiction of different Courts, the suit may be 

instituted in the Court within whose jurisdiction 
any portion of the property is situate ; provided that, in respect of the 
value of the subject-matter of the suit, the eotire claim be cognizable 
by such Court. 

If the immoveable property be situate within the limits of different 
Saits for immoveable districts, the suit may be instituted in any Court, 
£? KfcmT “ mw ~ °^ herwise competent to try it, within whose juris- 
diction any portion of the property is situate. 

Note. 

This section corresponds with s. 1! of Act VIII of 1859 ; but no longer any 
sa^otfou is necessary to proceed with the trial of a suit for immoveable property 
situate within different jurisdictions of the same District or different Districts. 

20. If a suit whioh may be instituted in more than one Court is 

Poorer to stay prooeed- in8tituted . in ? Court the local limits.of 

Jogs where ail defend- whose jurisdiction the defendant or all the defend- 

jurisdiction* r ** M * W * thin *“ts does not or do not actually and voluntarily 
reside, or carry on business/ or personally work for 
^ain, ths defendant or any defendant may, after giving notice in writ- 
ing to the other parties of his intention to apply to the Court to stay 
proceedings, apply to the Court accordingly ; 
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and if the Court, after hearing such of the parties as desire to be 
heard, is satisfied that justice is more likely to be doue by the suit being 
instituted in some other Court, it may stay proceedings either finally 
or till further order, and make such order as it thinks fit as to the costs 
already iucurred by the parties or any of them. 

In such case, if the plaintiff so requires, the Court shall return the 
plaint with an endorsement thereon of the order staying proceedings. 

Every such application shall be made at the earliest possible oppor- 
tunity, and in all cases before the issues are set* 
m^e Pli0fttl0n When t0 be tkd; an( * an 3 r defendant not so applying shall 
be deemed to have acquiesced in the institution of 

the suit. 


Note . 

This section provides that if the Court thinks that justice is more likely to be 

done by the suit being instituted in another Court, it may stay proceedings, on the 

application of any defendant, either finally or till further orders. 

21. Where the Court, under section 20, stays proceedings, and the 

„ plaintiff re-institutes his suit in another Court, 
Remission of court.fee r 

where suit instituted in the plaint shall not be chargeable with any court- 
another Court. fee . p rov ided that the proper fee has been levied 

on the institution of the suit in the former Court, and that the plaint 
has been returned by such Court. 

Note. 


No remark necessary. 

22. Where a suit may be instituted in more Courts tbau one, and 


Procedure where Courts 
in which suit may be in- 
stituted are subordinate to 
the same appellate Court, 


such Courts are subordinate to the same appellate 
Court, any defendant, after giving notice in 
writing to the other parties of his intention to ap- 
ply to such Court to transfer the suit to another 


Court, may apply accordingly ; and the appellate Court, after hearing 
the other parties, if they desire to be heard, shall determine in which of 
the Courts having jurisdiction the suit shall proceed. 'S 

Note . 


No remark necessary. , . 

28. Where such Courts are subordinate to different appellate 
Courts, but are subordinate to the same High* 
arfMrso U robordtwte hey Court > an y defendant, after giving notice in writ- 
ing to the other parties of bis intention to apply 
to the High Court to transfer the suit to another Coprt having jurisdic- 
tion, may apply accordingly. If the suit is brought in any Court sub- 
ordinate to a District Court, the application, together with the objec* 
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turns, if any, filed by the other parties, shall be submitted through the 
' District Court to which such Court is subordinate. The High Court 
may, after considering the objections, if any, of the other parties, de- 
termine in which of the Courts having jurisdiction the suit shall pro- 


ceed. 

Note. 

Vide s. 12 of Act VIII. of 1859. 

24. Where such Courts are subordinate to different High 

, Courts, any defendant may, after giving notice 

Procedure where they . J . .. . ® . , 

are subordinate to differ- writing to the other parties of bis intention to 
ent High Courts. apply to the High Court within whose jurisdic- 

- tion the Court in which the suit is brought is situate, apply accord- 
ingly* 

If the suit is brought in any Court subordinate to a District Court, 
the application, together with the objections, if any, tiled by the other 
parties, shall be submitted through the District Court to which such 
Court is subordinate, 

and such High Court shall, after considering the objections, if any, 
of the other parties, determine in which of the several Courts having 
jurisdiction the suit shall proceed. 

Note. 

Vide s. 13 of Act VIII. of 1859. 

25. The High Court or District Court may, on the application of 

Transfer of imta any of the parties, after giving notice to the par- 

ties and hearing such of them as desire to be 
heard, or of its own motion, without giving such notice, withdraw any 
suit whether pending in a Court of first instance or iu a Court of appeal 
subordinate to such High Court or District Court, as the case may be, 
and try the suit itself, or transfer it for trial to any other such subordi- 
nate Coart competent to try the same in respect of its nature and the 
v afbount or value of its subject-matter. 

For the purposes of this section, the Courts of Additional and As- 
sistant Judges shall be deemed to be subordinate to the District Court. 

The Court tryiug any suit withdrawn under this section from a 
' Court of Small Causes shall, for the purposes of such suit, be deemed to 
he a Court of Small Causes. 

Note. 


- Corresponds with 6 of Act VIII. of 1859. A suit cannot be transferred after 
evidence baa' been taken, (Sutherland’s Rep.) Special Number, 1864, p. 15 , and 2, 
All. fl. C. Rep., p. 231) ; but this objection may be waived by the parties. — (4, 
Bom. %. 0. Rep., p. 98.) 
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EXAMINATIONS FOR THE CIVIL SERVICE OF INDIA. 

REGULATIONS FOR THE OPEN COMPETITION OF 1877. 

N. B.-~The Regulations are liable to be altered in future years. 

1. On March 20th, 1877, and following days, an examination of 

candidates will be held in London. At this examination not fewer 
than candidates will be selected, if so many shall be found 

duly qualified. Of these, will be selected for the Presidency 

of Bengal [ for the Upper Provinces and for the Lower 

Provinces], for that of Madras, and for that of Bom- 

bay * — Notice will hereafter be given of the days and place of examina- 
tion. 

2. Any person desirous of competing at this examination must 
produce to the Civil Service Commissioners, before the 1st of February 
1877, evidence showing — 

(a) That he is a natural-born subject of Her Majesty. 

(b) That his age on the 1st March 1877 will be above seventeen 
years and under twenty-one years. ( N, B . — In the case of 
Natives of India this must be certified by the Government of 
India , or of the presidency or province in which the candidate . 
may have resided .] 

(c) That he has no disease, constitutional affection, or bodily 
infirmity unfitting him, or likely to unfit him, for the Civil 
Service of India, f 

(d) That he is of good moral character. 

He must also pay such fee as the Secretary of State for Iudia may 
prescribe.! 

3. Should the evidence upon the above points be primd facie satis- 
factory to the Civil Service Commissioners, the candidate will, upon 
payment of the prescribed fee, be admitted to the examination. *5ke 
Commissioners may, however, in their discretion, at any time prior to * 
the grant of the Certificate of Qualification hereinafter referred to, insti* 

* The number of appointments to be made, and the number in each presidency, &c., 0 
will be announced hereafter. 

t Evidence of health and character must bear date not earlier than the 1st Janu- 
ary 1B77. 

t The fee for this examination will be £$, payable by means of a special stamp accord 
jug to instructions which will be communicated to candidates. 

J 
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tut© such further inquiries as they may deem necessary ; and if the re- 
sult of such inquiries, in the case of any candidate, should be unsatis- 
factory to them in any of the above respects, he will be ineligible for 
admission to the Civil Service of India, and if already selected, will be 
removed from the position of a probationer. 

4. The examination will take place only in the following branches 
of knowledge 


English Composition, ... 


Marks. 

500 

History of England— including that of the Laws and Con- 
stitution, 

500 

English Language and Literature, 


500 

Language, Literature, and History of Greece, ... 


750 

„ „ „ Rome, ... 

tee 

750 

„ „ „ Franoe, 


375 

„ „ „ Germany, 

• if 

375 

,» ••• 

• am 

375 

Matbematica (pure and mixed;, ... 


1,250 

Natural Science: that is (1) Chemistry, including Heat ; 
2 ) Electiicity and Magnetism ; (3) Geology and Minera- 
logy ; (4) Zoology ; (5) Botany, ... 

1,000 


The total (1,000) marks may be obtained by adequate 
proficiency in any two or more of the five branches of 
Bcience included under this head. 

Moral Sciences : that is, Logic, Mental and Moral Philoso" 
phy, ... ... ... ... ... 500 

Sanskrit Language and Literature, .„ 500 

Arabic Language and Literature, ... ... 500 

Candidates are at liberty to name, before February 1, 1877, any or 
all of these branches of knowledge. No subjects are obligatory . 

5. The merit of the persons examined will be estimated by marks ; 
and the number set opposite to each branch in the preceding regulation 
denotes the greatest number of marks that can be obtained in respect 

.offt! 

6. No candidate will be allowed any marks in respect of any sub- 
ject of examination unless he shall be considered to possess a competent 
knowledge of that subject.* 


• “ Nothing can be farther from our wish than to hold Out premiums for knowledge of 
wide surface end of small depth. We are of opinion that a candidate ought to be allowed no 
c&dit at all for taking eubject in which, he is a mresmattmrf— Report of Committee 

of 1 854. A deduction of marks will be made under each subject, including Mathematics, 
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7. The examination will be conducted by means of printed ques* 
tions and written answers, and by vivd voce examination, as may be 
deemed necessary. 

8. The marks obtained by each candidate in respect of each of the 
subjects in which he shall have been examined will be added up, and 
the names of the candidates who shall have obtained a greater aggre- 
gate number of marks than any of the remaining candidates will be set 
forth in order of merit, and such candidates shall be deemed to be se- 
lected candidates for the Civil Service of India, provided they appear 
to be in other respects duly qualified. Should any of the selected 
candidates become disqualified, the Secretary of State for India will de- 
termine whether the vacancy thus created shall be filled up or not. In 
the former case the candidate next in order of merit and in other respects 
duly qualified shall be deemed to be a selected candidate. A selected 
candidate declining to accept the appointment which may be offered to 
him will be disqualified for any subsequent competition. 

9. Selected candidates before proceeding to India will be on pro- 
bation for two years, during which time they will be examined perio- 
dically, with a view of testing their progress in the following subjects* > 


Marks. 

1. Oriental Languages— 

Sanskrit ... ... ... ... 500 

Vernacular! Languages of India (each) ... 400 

2. The History and Geography of India ... ... 350 

3. Law ... ... ... ... 1,250 

4. Political Economy ... ... ... 350 


In these examinations, as in the open competition, the merit of the 
candidates examined will be estimated by marks, and the number set 
opposite to each subject denotes the greatest number of marks that can 
be obtained iu respect of it at any oue examination. The examination 
will be conducted by means of printed questions, and written answers, 
and by vivd voce examination, as may be deemed necessary. Th*„|ast 
of these examinations will be held at the close of the second year of pro-* 
bation, and will be called the “ final examination,” at which it will be 

* Full instruction b as to the course of study to be pursued will be issued to the success- * 
ful candidates as soon as possible after the result of the open competition is declared. 

t Including, besides the languages prescribed for the several presidencies, such other 
languages as may, with the approval of the Commissioners, be taken up as subjects of exa* 
mination. 
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deckled whether a selected candidate is qualified for the Civil Service of 
India. 

10. Any candidate who, at any of the periodical examinations, 
shall appear to have wilfully neglected his studies, or to be physically 
incapacitated for pursuing the prescribed course of training, will be 
liable to have his name removed from the list of selected candidates. 

11. The selected candidates who, at the final examination, shall 
be found to have a competent knowledge of the subjects specified in Re* 
gulation IX., and who shall have satisfied the Civil Service Commissioners 
Of their eligibility in respect of age, health, and character, shall be 
certified by the said Commissioners to be entitled to be appointed to the 
Civil Service of India, provided they shall comply with the Regulations 
in force at the time for that Service. 

12. Applications from persons desirous to be admitted as candi- 
dates are to be addressed to the Secretary to the Civil Service Commis- 
sioners, London, S. W., from whom the proper form for the purpose may 
be obtained. 

Mil August 1876. 

The Civil Service Commissioners are authorised by the Secretary 
of Slate for India in Council to make the following announcements : — 

(1.) Selected candidates will le permitted to choose,* according to 
the order in which they stand in the list resulting from the open competi- 
tion as long as a choice remains, the Presidency (and in Bengal the Divi- 
sion of the Presidency) to which they shall be appointed; but this choice 
will be subject to a different arrangement should the Secretarg of State or 
Government of India deem it necessary. 

(2.) No candidate will be permitted to proceed to India before he 
shall have passed the final examination and received a Certificate of Qua- 
lification from the Ciiil Service Commissionere, or after he shall have at- 
taiyed the age of twenty-four years. 

* (8.) The seniority in the Civil Service of India of the selected can- 
didates shall be determined according to the order in which they stand on 
the list resulting from the Final Examination. 

• (4.) It is the intention of the Secretary of Stale to allow the eum of 
£50 after each ef the three first half years of probation, and £150 after 
tie last ktiff ftttr lo each selected candidate who shall have passed the re - 

'■ -t 1 1 ■ " ******* ■ ■ ■ ■ ■ - - - * — r — 

m * Xfctia choice tttot to exercised immediately after the result of the open competition ie 
announced, on each day as may be fixed by the Oi?il Service Commissioners, 
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guired examinations to the satisfaction' of the Commissioners, and shall 
have complied with such rules as may he laid down for the guidance of 
selected -candidates . 

(5.) All selected candidates will he required, after having passed 
the second periodical examination, to attend at the India Office for the 
purpose of entering into an agreement binding themselves, amongst other 
things, to refund in certain cases the amount of their allowance »'» the 
event of their failing to proceed to India. For a candidate under age a 
surety will be required, 

(6.) After passing the final examination, each candidate will be re- 
quired to attend again at the India Office, with the view of entering into 
covenants. The stamps payable on these documents amount to £1. 

(7.) Candidates rejected at the final examination of 1879 will in 
no case be allowed to present themselves for re-examination. 


CIVIL SERVICE OF INDIA. 


Fokm op Application : to be pilled up by Candidates. 


*** This Form must be sent so as to be received at the Office of the 
Civil Service Commission before the 1 st of February 1877. 

Date 

SlKj 

I beo to inform you that I desire to be a candidate at the forth* 
coming examination for the Civil Service of India. 

As required by the Regulations, I transmit herewith — 

(1) A certificate of my birth, showing that I was born on the 


(1) If a General Register Office certificate cannot be 
obtained, the instructions printed on tbe other side will 
show what evidence should be supplied. If evidence is 
already in the hands of the Commissioners, strike out “ A 
certificate of my birth,” and insert “ Evidence is already 
“in the possession of the Commissioners 


(2) A certificate signed by 

(2) The terms indicated by the marks of quotation 
must appear in the certificate, which must be given after 
personal examination, and bear date not earlier than 1st 
January 1877. 


day of 

18 , and that therefore 

my age on March 1, 
1877, will be abo\^17 
years (complete) and mi-* 
der 21 years. 


of • 

my having “ no disease, ’ 
“ constitutional affection, 
u or bodily iufirmity, 


" unfitting me for the Civil Service of India,” 
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, (S) Two testimonials must be sent bearing date not 

earlier than 1st January 1877. One of them should be 
given by an intimate acquaintance (not a relative) of not 
less than three or four years’ standing ; the other, if the 
candidate has recently left school, should i e given by his 
late schoolmaster, or if he has had employment of any 
kind, by his late employer. If the candidate has been at 
any University, he should send a certificate of good con* 
duct from his college tutor. 


(3) Proof of my 
moral character, viz. — 

(1) A testimonial 
from 

(2) A testimonial 
from 


(4) If Mathematics be named, state whether pure or (4) A statement of the 
mixed, or both are intended ; if Natural Science be men- . , 

tioned, state which branches. branches ot knowledge m 

which I desire to be ex- 


amined, viz.— 

I have also to state, with reference to Section 2, Clause (a) of the 
Regulations, that I am a natural-born subject of Her Majesty. 

I am, Sir, 

Your obedient Servant, 

Name in full 

Address 


To the Secretary , 

Civil Service Commission. 


EVIDENCE OF AGE TO BE REQUIRED FROM CANDIDATES 
FOR THE CIVIL SERVICE OF INDIA. 


I. — Every candidate born in England or Wales should produce 
a certificate from the Registrar- General of Births, Marriages, and 
Deaths, or from one of his Provincial Officers. This certificate may be 
obtained at Somerset House, or from the Superintendent Registrar of 
the district in which the birth took place. 

II. — A candidate who is a Native of India must have his age certi- 
fied by the Government of India, or of the presidency or province in 
which he may have resided. 

III —Eveyy other candidate not producing the Certificate mention- 
ed in Clause I. mu6| prove his age by statutory declaration, and should 
also, if possible, produce a record of birth*or baptism from some, official 
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register ; under which term may be included the parochial registers of 
baptisms, the non -parochial registers of baptisms and births deposited 
at Somerset House under Acts of Parliament, the register kept at the 
India Office of persons born in India, &c., &c. This Regulation applies — 

(1) To all candidates not born in England or Wales. 

(2) To candidates who, though born in England or Wales, cannot 

produce the Registrar- General's certificate. 

The Civil Service Commissioners reserve to themselves the right of 
deciding in each case upon the sufficiency of the evidence produced, but 
they subjoin the following general rules for the guidance of candi- 
dates : — 

(a) The declaration should specify precisely the date and place of 
birth, and should, if possible, be made by the father or 
mother of the candidate. If made by any other person it 
should state the circumstances which enable the declarant 
to speak to the fact. If an entry in a Bible or other family 
record be referred to, the Bible or other record must be pro- 
duced at the time of making the declaration, and must be 
mentioned in the declaration as having been so produced. 

(5) If the candidate was born in England or Wales, the declara- 
tion must contain a statement that after due inquiry no 
entry has been found in the books of the Registrar- General ; 
or a separate declaration must be made to that effect. 

(c) If no extract from any register is produced, the declaration 

must contain a statement that after due inquiry no such 
record is believed to exist ; ora separate declaration must 
be made to that effect. 

(d) Statutory declarations must be exactly in the form prescribed 

by the Act of 5 and 6 William IV., c. 62. A printed fr&rm^ 
if required, will be supplied on application to the Civil Ser- 
vice Commissioners. 

N.fi. — Clergymen \ } as such , are not qualified to take declarations . 
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AN ELEMENTARY COURSE OP LAW LECTURES. 

Lectube IV. 

On Validity of Wills. 

The law of England, in the absence of custom, adopts the law of 
primogeniture as to inheritable freeholds, and a distribution among the 
nearest of kin as to personalty — a distinction not known in Hindu law. 
The only trace of religion in the history of the law of succession in 
England is the trust (without any beneficial interest) formerly reposed 
in the Church to administer personal property (Tyler v Walford, 5, 
Moore, P. C. 304). In the Hindu law of inheritance, on the contrary, 
the heir or heirs are selected who are most capable of exercising those 
religious rights which are considered to be beneficial to the deceased. 

The power of parting with property once acquired, so as to confer 
the same property upon another, must take effect either by inheritance 
or transfer, each according to law. 

Inheritance does not depend upon the will of the individual owner ; 
transfer does. Inheritance is a rule laid down (or in the case of custom 
recognized) by the State, not merely for the benefit of individuals, but 
for reasons of public policy. (Domat, 2413). 

It follows directly from this that a private individual, who attempts 
by gift or will to make property inheritable otherwise than the law 
directs, is assuming to legislate, and that the gift must fail, and the in- 
heritance take place as the law directs. This was well expressed by 
Lord Justice Turner in Sooijomonee Dossee ». Denobundoo Mullick (6, 
Moore, I. A., 555) : “ A man cannot create a new form of estate or alter 
the line of succession allowed by law, for the purpose of carrying out his 
own wishes or views of policy.” 

Another general principle applicable to transfers by gift (more 
Jibdfally applied in the law of England to wills than to gifts inter vivos) 
is, that a benignant construction is to be used, and that if the real mean* 
ing of the dooument can be reasonably ascertained from the language 
Jised, though that language be ungrammatical or untechnical, or mistaken 
as to name or description, or in any other manner incorrect, provided 
it sufficiently indicate what was meant, that meaning shall be enforced 
to tbs extent and in the form which the law allows. 

Accordingly, if tie gift confers an estate upon a man with words 
imperfectly describing the kind of inheritance, but showing that it was 
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intended that he should have an estate of inheritance, the language 
would be read as conferring an estate inheritable as the law directs. 

If an estate were given to a man simply without express words of 
inheritance, it would, in the absence of a conflicting context, carry by 
Hindu law (as under the present state of law it does by will in England) 
an estate of inheritance. If, there were added to such a gift an imper- 
fect description of it as a gift of inheritance, not excluding the inheri- 
tance imposed by the law, an estate of inheritance would pass. 

If, again the gift were in terms of an estate inheritable according 
to law, with superadded words, restricting the power of transfer which 
the law annexes to that estate, the restriction would be rejected, as be- 
ing repugnant, or, rather, as being an attempt to take away the power 
of transfer which the law attaches to the estate which the giver has 
sufficiently shown his intention to create, though he adds a qualification 
which the law does not recognize. 

If, on the other hand, the gift were to a man and his heirs, to 
be selected from a line other than that specified by law, expressly 
excluding the legal course of inheritance, as, for instance, if an estate 
were granted to a man and his eldest nephew, and the eldest nephew 
of such eldest nephew, and so forth, for ever to take as his heirs, 
to the exclusion of all other heirs, and without any of the persons so 
taking having the power to dispose of the estate during his life-time ; 
here, iuasmuch as an inheritance so described is not legal, such a gift 
cannot take effect except in favour of such persons as could take under 
a gift to the extent to which the gift is consistent with the law. 

This makes it necessary to consider the Hindu Law of Gifts during 
life and Wills, and the extent of the testator's power, whether in respect 
of the property he deals with or the person upon whom he confers it. 
The Law of Gifts during life is of the simplest character. As to an- 
cestral estate it is said to be improper that it should be aliened by the 
holder, without the concurrence of those who are interested in the suc- 
cession, but by the law as prevailing in Bengal at least* the impropriety 
of the alienation does not affect the legal character of the act (factum 
valet), and it has long been recognized as law in Bengal that the legal 
power of transfer is the same as to all property, whether ancestral or 


* As to Madras see to the same effect Valinayagam Fillai v. Foehche 1, Madras High 
Court R., 326, 1, Norton L. C,, 334 S, C. 
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acquired. It applies to all persons in existence, and capable of taking 
from the donor at the time when the gift is to take effect, so as to fall 
within the principle expressed in the Daya Bhaga, chapter I., v. 21, by 
the phrase “ relinquishment in favor of the donee who is a sentient per- 
son” 

By a rule now generally adopted in jurisprudence, this class would 
include children in embryo, who afterwards come into separate existence. 

As to the case of adopted children it is distinguishable because of 
the peculiar law applicable to that relation. The Hindu law recognizes 
an adopted child, whether adopted by the father himself in his life-time, 
or by the person to whom he has given the power of adoption after his 
death from amongst those of his class, of one to stand in the place of a 
child actually begotten by the father. In contemplation of law such 
child is begotten by the father who adopts him, or for and on behalf of 
whom he is adopted. Such child may be provided for as a person whom 
the law recognizes as in existence at the death of the testator, or to 
whom, by way of exception, not by way of rule, it gives the capacity of 
inheriting or otherwise taking from the testator, as if he had existed at 
the time of the testator’s death having been actually begotten by him. 
Apart Irom this exceptional case, which serves to prove the rule, the 
law is plain that the donee must be a person in existence capable of 
taking at the time when the gift takes effect. 

As to gifts by way of will, whatever doubts may have oncebeen 
entertained by learned persons as to the existence of the testamentary 
power, those doubts have been dispelled by a course of practice in itself 
enough, if necessary, to establish an approved usage, and by a series of 
judicial decisions both in England and in India, proceeding upon the 
assumption that gifts by will are legally binding, and recognizing the 
validity of that form of gift as part and parcel of the general law. The 
introduction of gifts by will into general use has followed in India, as it 
has done in other countries, the conveyance of property inter vivos. The 
same may be said of the Roman Law, as pointed out by Mr. E. C. 
Clark in his interesting treatise upon “ Early Roman Law,” 118, in 
which the testamentary power, apart from public sanction, appears to 
have been a development of the law of gifts inter vivos. Such a dispo- 
sition of property, to take effect upon the death of the donor, though 
revocable in his life-time, is, until revocation a continuous act of gift up 
to the moment of death, and does then operate to give the property dis- 
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posed, of to the persons designated as beneficiaries. They take upon the 
death of the testator as they would, if he had given the property to 
them in his life-time. If wills were not universally to be regarded in all 
repects as gifts to take effect upon death, they are generally so to be re- 
garded as to the property which they can transfer, and the persons to 
whom it can be transferred. 

A person capable of taking under a will must be such a person as 
could take a gift inter vivos, and therefore must either in fact or in con- 
templation of law, be in existence at the death of the testator. 

There are exceptional cases of provisions by way of contract or of 
conditional gift on marriage or other family provision, for which au- 
thority may be found in Hindu law or usage. 

Where a Hindu testator gave all his immoveable property to his 
sons, but postponed their enjoyment thereof by a clause that they should 
not make any division for twenty years, it was held that the restriction 
was void as being a condition repugnant to the gift, and that the sons 
were entitled to partition at once. Mr. Justice Phear in delivering his 
judgment* said, “ I do not think it is competent to him to give the 
corpus of the property to an adult person and at the same time to forbid 
that person from enjoying the property in the way which the law allows. 
The prohibition against receiving and enjoying the income for twenty 
pears, appears to me simply to be a condition imposed on the property 
which is repugnant to the gift. It is not merely the giving of one 
portion of the property to one person or purpose, and the remaining 
portion to another person or purpose ; but it is giving the entire pro- 
perty to one person and coupling this gift with a prohibition against his 
enjoyment. The attempt to do this is I think void in law.” 


* L L. K., 1, Calcutta Series, p. 104 ; 4, Legal Companion, p, 99. 



.90 


THE LEGAL COMPANION. 


Vot. v. 


ORDER OF SUCCESSION ACCORDING TO THE SOONEE SCHOOL OF 
MAHOMMEDAN LAW.- 


/. — Sharers . 

* 1° Father, (a),— A s mero sharer , when a son or son’s son, how low soever, 

he takes £. (P).— As mere residuary , when no successor but himself, 
he takes the whole : or with a sharer, not a child or son’s child, how 
low soever, he takes what is left by such sharer, (y).— As sharer and 
residuary, as when there are daughters and son’s daughter, but no son 
or son’s son, he, as sharer, takes £ ; daughter takes £, or two or more 
daughters % ; son’s daughter £ ; and father the remainder as residuary. 

+ 2° True Grandfather, i e., father’s father, his father and so forth, into 
whose line of relationship to deceased no mother enters, is excluded 
by father and excludes brothers and sisters ; comes into father’s place 
when no father, but does not like father reduce mother’s share to £ of 
residue, nor entirely exclude paternal grandmother. 

f 3° Half Brothers by same Mother, take, in the absence of children, or 
son’s descendants, and father and true grandfather, one £, two or more 
between them £. R 

* 4» Daughters ; when no sons, take, one £ ; two or more, | between them : 

with sons become residuarics and take each half a son’s share. R 

t 5* Son’s Daughters ; take as daughters, when there is no child ; take no- 
thing when there is a son or more daughters than one ; take £ when 
only one daughter • are made residuaries by brother or male cousin 
how low soever. R 

* C° Mother : takes £, when there is a child or son’s child, how low soever, 

or two or more brothers or sisters of whole or half blood ; takes £, 
when none of these : when husband or wife and both parents, takes £ 
^ • of remainder after deducting their shares, the residue going to father : 
if no father, but grandfather, takes £ of the whole. R 

t 7° True Grandmother, i. e., father’s or mother’s mother, how high soever ; 
when no mother, takos £ : if more than one, £ between them. Pater- 
nal grandmother is excluded by both father and mother i maternal 
grandmother by mother only. R 

* Are always entitled to some shares, 

+ Are liable to exclusion by others who are nearer, 

R Denotes those who benefit by the Return. , 
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f 8° Full Sisters, take as daughters, when no children, son's children, bow 
low soever, father, true grandfather or full brother : with full brother, 
take half share of male : when daughters or son’s daughters, how low 
soever, but neither sons, nor sons’ sons, nor father, nor true grandfa- 
ther, nor brothers, the full sisters take as residuaries what remains 
after daughter or son’s daughter have had their share. R 

t 9° Half Sisters by same Father : as full sisters, when there are none : 
with one full sister, take £ ; when two full sisters, take nothing, un- 
less they have a brother who makes them residuaries, and then they 
take half a male’s share. R 

+ 10° Half Sisters by Mother only : when no children or son’s children 
how low soevor, or father or true grandfather, take, one J- ; two or 
more ■§ between them- R 

* 11 Husband : if no child or son’s child, how low soever, takes ^ > other- 

wise, i. 

* 12° Wife : if no child or son’s child, how low soevor, takes \ : if otherwise, 

i- Several widows’ share equally. 

Corollary. — All brothers and sisters are excluded by son, son’s son, 
how low soever, father or true grandfather. Half brothers and sisters, on 
father’s side, are excluded by these and also by full brother. Half brothers 
and sisters on mother’s side are excluded by any child or son’s child, by 
father and true grandfather. 


II. — Residuaries. 

A.— Residuaries in their own right, being males into whose line of re- 
lationship to the deceased no female enters. 

( a)— Descendants. 

1- Son. 

2. Son’s son. * 

3- Son’s son’s son. 

4. Son of No. 3. 

4A. Son of No. 4. 

4B. And so on, how low soever. 


* Are always entitled to some shares, 
t Are liable to exclusion by others who are nearer. 
R Denotes those who benefit by the Return. 
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(b ). — Ascendant $. 

5. Father. 

6. Father's father. 

7. Father of No. 6. 

8. Father of No. 7. 

8A. Father of No. 8. 

8B. And so on, how high soever. 

(c — Collaterals . 

9. Full brother. 

10. Half brother by father. 

11. Son of No. 9. 

12. Son of No. 10. 

IIA. SonofNo.il. 

12A. Son of No. 12. 

IIB, Son of No. 11A. 

12B. Son of No. 12 A. 

And so on, how low soever. 

13. Full paternal uncle. 

14. Half paternal uncle. 

15. Son of No. 13. 

16. Son of No. 14. 

15 A. Son of No. 15. 

16A. Son of No. 16. 

And so on, how low soever. 

17. Father’s full paternal uncle by father's side. 

18. Fathers half paternal uncle by father's side. 

19. Son of No. 17. 

20. Son of No. 18. 

19A. Son of No. 19. 

20A. Son of No. 20. 

And so on, how low soever. 

, 31. Grandfather's full paternal uncle by father's side. 

22. Grandfather's half paternal uncle by father's side. 

23. Son of No. 21. 

24. Son of No. 22. 

23A. Son of No. 23. 

24 A. Son of No. 24. 

And so on, how low soever. 

JJT. J5.— a. A nearer Residuary in the above Table is preferred to and 
excludes a more remote. 
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j3. Where several Residuaries are in the same degree, they take 
per capita , not per stirpes f i. c,, they share equally. 

r. The whole blood is preferred to and excludes the half blood 
at each stage. 


B. — Residuaries in another’s right, being certain females, who are 
made residuaries by males parallel to them ; but who, in the absence of such 
males, are only entitled to legal shares. These female Residuaries tako each 
half as much as the parallel male who makes them Residuaries. 

1. Daughter made Residuary by son. 

2. Son’s daughter made Residuary by son’s son. 

3. Full sister made Residuary by full brother. 

4. Half sister by father made Rosiduary by her brother- 

C. — Residuaries with another, being certain females who become re- 
siduaries with other females. 

1. Full sisters with daughters or daughters’ sons. 

2. Half sisters by father. 

iV". B . — When there are several Residuaries of different kinds or classes, 
e. g. t residuaries in their own right and residuaries with another, propinquity 
to deceased gives a preference : so that the residuary with another, when 
nearer to the deceased than the residuary in himself, is the first. 

If there be Residuaries and no Sharers, the Residuaries take all the pro- 
perty. 

If there be Sharers, and no Residuaries, the Sharers take all the property 
by the doctrine of the “ Return.” Seven persons are entitled to the Return. 
ls£, mother ; 2 nd, grandmother ; 3rd, daughter ; 4th, son’s daughter ; 5th, full- 
sister ; 6th, half-sister by father ; 7th, half-brother or sister by mother. 

A posthumous child inherits. There is no presumption as to com- 
morients, who are supposed to die at the same time unless there be proof 
otherwise. 

If there be neither Sharers nor Residuaries, the property will go to the 
following class (Distant Kindred). 
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I IL— Distant Kindred . 

Comprising all relatives, who are neither Sharers nor Residuaries. 
Class. 1. 

Descendants \ Children of daughters and eon’s daughters. 

1. Daughter’s son. 

2. Daughter’s daughter. 

3. Son of No. 1. 

4. Daughter of No. 1. 

6. Son of No. 2. 

6. Daughter of No. 2, and so on, how low soever, and whether male or 

female. ' 

7. Son’s daughter’s son. 

8. Son’s daughter’s daughter. 

9. Son of No. 7. 

10. Daughter of No. 7. 

11. Son of No. 8. 

12. * Daughter of No. 8, and so on, how low soever, and whether male or 

female. 

N, B . (a)— Distant kindred of the first class take according to proxi- 
mity of degree ; but, when equal in this respect those who claim through an 
heir, i. e., sharer or residuary, have a preference over those who claim 
through one not an heir. 

(p) - When the sexes of their ancestors differ, distribution is made hav- 
ing regard to such difference of sex, e. daughter of daughter’s son gets a 
portion double that of son of daughter’s daughter, and when the claimants 
are equal in degree, but different in sex, males take twice as much as females. 

Class 2. 

Ascendants ; False grandfathers and false grandmothers. 

* 13. M aternal grandfather. 

14. Father of No. 13, father of No. 14, and so on, how high soever (t. e., 

all false grandfathers). 

15. Maternal grandfather’s mother. 

16* Mother of No. 15, and so on, how high soever (t. e., all false grand- 
mothers). 

K. JL— Buies (a) and (j3), applicable to class l, apply also to class 2. 
fwifier (r) when the Sides 'of relation differ, the claimant by the pater m j 
side gets twice as much as the claimant by the maternal ride. 
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Class 3. 

Parents’ Descendants. 

17. Full brother’s daughter and her descendants. 

18. Full sister’s son. 

19 „ „ daughters and their descendants, how low soever. 

20. Daughter of half brother by father, and her descendants. 

21. Son of half sister by father. 

99 Daughter of half sister by father, and their descendants, how low 
soever. 

23. Son of half brother by mother. 

24. Daughter of half brother by mother and their descendants, how low 

soever. 

25. Son of half sister by mother. 

26. Daughter of half Bister by mother, and their descendants, how low 

soever. 

AT. B.~ Rules (a) and (/3) applicable to class 1 apply also to class 3. 
Farther, (8) when two claimants are equal in respect of proximity, one who 
claims through a residuary is preferred to one who cannot so claim. 

Class 4. 

Descendants of the two grandfathers and the two grandmothers. 

27. Full paternal aunt and her descendants.* 

28. Half paternal aunt and her descendants.* 

29. Father’s half brother by mother and his descendants.* 

30. Father’s half sister by mother and her descendants.* 

31. Maternal uncle and his descendants.* 

32. Maternal aunt and her descendants.* 

jV. B. ( g) — The sides of relation being equal, uncles and aunts of the whole 

blood are preferred to those of the half, and those connected by same father 
only, whether males or females, are preferred to those connected by the same 
mother only, ( 5 ) Where sides of relation differ, the claimant by paternal 
relation gets twice as much as the claimant by maternal relation. (8) Where 
sides and strength of relation are equal, the male gets twice as much as the 
female. 

General Rule.— E ach of these classes excludes the next following class. 

IV. —Successor by Contract or Mutual Friendship. V.— Successor 
op acknowledged Kindred. VI.— Universal Legatee. VII.— Public Treasury. 


Male or female, and how low soever. 
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PRIVr COUNCIL. 

The 24 th, 25 th and 28 Ih November, 1876. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith, and Sir Robert P. Collier. 

On Appeal from Calcutta High Court. 

Abkdoonissa Khatoon* (Defendant) Appellant, 

vs. 

Amebroonissa Ktiatoon (Plaintiff) Respondent. 

Execution Proceedings — Jurisdiction — Sect. 208 of Act VIII. of 1859 — 
Sect. 1 1 of Act XXIII. of 1 861. 

The widow of a decree-holder, having been substituted on the record under sect. 103 
of Act VIII. of 1859 for the purpose of prosecuting an appeal, applied for execution on be- 
half of herself and as guardian of her infant son, whose legitimacy as a son of the deceased 
decree-holder was disputed and eventually decided in roch execution proceeding, and obtain, 
fd a declaration that she was entitled to execute the whole of her decree against the judg- 
ment-debtor. 

In a suit by the widow of the judgment-debtor to set aside this judgment, held, that 
the above issue of legitimacy had not been decided by a competent Court in a competent 
proceeding. 

Neither sect. 208 of Act VIII. of 1859, nor sect. 11 of Act XXIII. of 1861 authorized 
the Court to try the above issue of legitimacy in an execution proceeding, the infant son 
not having been a party to the suit in which the judgment was passed. 

Sir Robert P. Collier: — The facts necessary to the understanding 
of the question which arises in this appeal may be thus shortly stated : 

Wahed Ali brought a suit against his father Aidool Alt to recover 
the possession of a considerable quantity of landed property, and it may 
be enough for the present purpose to describe the subject of contention 
between them thus : The father had executed certain hibbanamahs in 
favour of his son when that son was an infant. It was alleged on the 
parUof the father that the son had subsequently executed certain ikrar- 
• namahs, whereby he divested himself of the benefit which he derived 
under tbc previous hibbanamahs. The Court of first instance dismissed 
the suit of the son, with the exception of that part which related tc 
^ some property which he derived from his mother, and about which no 
■ question arose. Upon that Wahed appealed to the Jligh Court. Pend- 


* Vide 4, Law Reports, Indian Appeals, p, 66. 
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ing the appeal, Waked died : and thereupon the High Court, as it ap- 
pears to their Lordships, under the powers given them by sect. 103 of 
Act VIII. of 1859, substituted his widow Abedoonissa for JFaiedfortbe 
purpose of prosecuting the appeal, The appeal was prosecuted; the 
High Court found the ikrarnamabs to have been invalid, and reversed the 
decision of the Court below. The Court observe that since the death of 
Waked “ disputes have arisen, and litigation is now pending concerning 
his proper legal representative ; and for the purpose of prosecuting this 
appeal we have admitted his widow Mussumat Abedoonissa Kkatoon to 
be his legal representative.” At the conclusion of the judgment they 
thus express themselves : “ The decree of the Court below is reversed, 

with costs. Confining ourselves to the matters in issue in the preseut 
suit, our decree will proceed on the basis of the validity of the three 
deeds of gift, and the invalidity of the later documents. We shall 
declare that Moulvi Waked All was, in his life-time, and that those who 
are now by law his heirs and representatives are, entitled to a decree for 
setting aside the documents relied upon by the Respondents, and for the 
recovery of the property sued for.” It is to be observed that the decree 
drawn up in pursuance of this judgment does not conform to that por- 
tion of the judgment in which it is said that the representatives of 
Waked are entitled to a decree for the recovery of the property sued for. 
The decree is in these terms : — “ It is declared that the several ikrar- 
namahs and miras pottahs, dated respectively the 29th Falgoon, 1259, 
16th Aughran, 12G3, 6th Jeyt, 1264, and the 15th Aughran, 1263, were 
of no. effect, and void against Moulvi Waked Ali in his life-time, and are 
void against his lawful representatives. And it is further ordered and 
decreed that the Defendants, Respondents, who appeared in this appeal, 
do pay to the Plaintiffs, Appellants, the sum of Rs. 3,000.” So, in fact, 
all that could be executed under this decree is the order for costs, the 
rest of the decree being declaratory only. 

It has been argued, however, that the decree ought to be taken to 
be in conformity with the judgment Their Lordships are, by no means, 
satisfied that this decree improvide emanavit . If it were necessary, they 
would be disposed to take it as it stands, and to declare that the rights 
of the parties were determined by it. But in the view which they take 
of the case it is not necessary to decide this point ; and it may be assum- 
ed for argument's sake that the decree is in conformity with the latter 
words of the judgment wb ; h have been read. 
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An appeal was preferred from this judgment to Her Majesty in 
Council, and in 1875, the judgment was reversed. In the meantime, 

. however, pending the appeal, certain execution proceedings were taken. 
The widow Abedoonma applied for execution on behalf of herself, and 
also, in a different character, as guardian of an infant son, Wajed Alt, 
whom she alleged to have been born to her husband after her hushand's 
death. The legitimacy of this child was disputed by Aidool All. Cer- 
tain other parties also applied for execution, Messrs. Wise and Dunne ; 
but as nothing appears to turn on the proceedings taken by them, no 
further mention will be made of them. 

The Judge of Dacca, before whom the case originally came, appears 
to have held that he had no jurisdiction in a mere execution proceeding 
to determine such a question as the legitimacy or the illegitimacy of 
Wajed Alt, the son whom the widow had put forward as being legiti- 
mately bora to Wahed, Unfortunately, we have not the original judg- 
ment of the Judge of Dacca before us. But we come to the conclusion 
that the Judge so decided, from the first order of the High Court on re- 
mand and what proceeded from the Judge upon the remand. The High 
Court, in remanding the case, made these observations : “ The Lower 
Court has assigned no good reason whatever for not entertaining and 
disposing of the application for execution made in this case. Under 
sections 102 and 103, and section 208 of Act VIII. of 1859, the case 
may, so far as anything has been shewn to us to the contrary, be per- 
fectly well disposed of without a separate regular suit.” And thereupon 
they remanded the case to be disposed of by the Judge of Dacca, and 
directed him to determine the question of the legitimacy of Wajed Ali. 
After a second remand, this question was heard and decided by the 
Judge of Dacca and decided against the widow, the Judge holding that 
Wajed Ali was supposititious. Subsequently, on appeal, the same matter 
camp before the Court ; and two Judges of the High Court reversed the 
judgment of the Judge of Dacca, and held that Wajed Ali was the legi. 
timate son of Wahed. They refer to the proceedings in this manner : 
They state : “ The question that is now before us is, whether the person 
who goes by the na&e of Wajed Ali is or is not a posthumous son of the 
said Wahed Ali / and whether, therefore, one Abedoonissa who is ad- 
mittedly the. guardian of Wajed Ali, if there is such a person in reality, 
is entitled to execute t^e said decree partly in her own right and partly 
as mother and guardian of the said Wqjed-AU,” — and they decree,— 
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“ that Abedoonissa be declared entitled to execute the whole of her decree 
against the judgment-debtor before us,” — that is, in her two capacities, 
partly for herself and partly in her new capacity of guardian of W ajed 
Ali, It appears to their Lordships, that she, in her character of guar- 
dian of Wajed Ali , became a new party in these proceedings, just to the 
same extent that Wajed Ali would have beoome himself if, after he had 
come of age, he had app*eared by his attorney. 

Upon this, Abdool Ali having died, his widow Ameeroonissa insti- 
tuted the present suit for the purpose of setting aside the last judgment 
which has been referred to mainly upon two grounds ; in the first place, 
that in an execution proceeding it was not competent to the Court to 
entertain such a question as the legitimacy of Wajed; and secondly, 
upon the merits. On the ether hand, Abedoonissa contends that the 
suit is not maintainable, because the very question has been decided 
between the same parties in a previous suit by a Court of competent 
jurisdiction. In other words, she pleads res judicata, and she also joins 
issue upon the merits. 

As far as the merits are concerned, both Courts have found that 
Wajed was not the son of Waked; and the sole question before their 
Lordships is this, whether this question is res judicata or not. There is 
no doubt that in the execution proceeding, which has been referred to, 
the very same issue was tried between the same parties. The sole ques- 
tion is, whether the Court has jurisdiction in such a proceeding to try it. 

Some attempt was made to establish that Abdool had originally 
consented to the exercise of this jurisdiction, but their Lordships cannot 
assume this. The inference appears to them the other way. They have 
not the record of the first proceeding before the Judge of Dacca; but 
the Judge of Dacca decided that he had not jurisdiction to determine 
the question in that suit. It appears to their Lordships that it ought 
not to be assumed that he would have come to that conclusion unless 
the objection had been raised j the assumption would be the other* way. 
They cannot, therefore, assume consent even if consent would have given 
jurisdiction in such a case. 

The question, whether the jurisdiction existed or not, depends en- 
tirely upon the construction of certain sections in two Acts which have 
been referred to ; the first being Act VIII. of 1 859, and the second 
Act XXIII. of 1861. The sections of the first Act relied upon by the 
Court in their first remand are sections 102, 103, and 208, The first 
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sections, 102 and 103, relate to tbe substitution, in the case of the death 
of a sole Plaintiff or surviving Plaintiff, of a legal representative of such 
Plaintiff. The 102nd section refers to cases where there is no dispute. 
Sect. 103 is the section which, as before observed, was acted upon in 
this case, when Abedoonissa was allowed to prosecute the suit, and is to 
this effect ; “ If any dispute arise as to who is tbe legal representative 
of a deceased Plaintiff, it shall be competent to* the Court either to stay 
the suit until tbe fact has been determined in another suit, or to decide 
at or before the hearing of the suit who shall be admitted to be such 
legal representative for tbe purpose of prosecuting the suit.” Under the 
terms of this section, it not being decided by tbe Court that Abedoonissa 
was the legal representative of her husband, she was admitted “ for the 
purpose of prosecuting the suit” ; those being the very words used by 
the Court in their judgment. This section manifestly cannot apply to 
the case of Wajed, because this section, which comes under the heading 
of “ Proceeding before Judgment” has reference only to a state of things 
existing before tbe hearing of the suit or at the hearing of tbe suit; 
and before and at the hearing of the suit there was no suggestion what- 
ever that Wajed had any interest whatever in it. Then we come to 
sect. 208, which undoubtedly is a section relating to proceedings for 
execution and after judgment and decree. It is to this effect : — “ If a 
decree shall be transferred by assignment or by operation of law from 
the original decree-holder to any other person, application for tbe exe- 
cution of the decree may be made by tbe person to whom it shall have 
been so transferred, or bis pleader ; and if tbe Court shall think proper 
to grant such application, the decree may be executed in the same 
manner as if the application were made by tbe original decree-holder.” 
It appears to their Lordships, in the first place, that, assuming Wajed 
to have the interest asserted, the deoree was not, in the terms of this 
section, transferred to him, either by assignment, which is not pretended, 
or by operation of law, from the original decree-holder. No incident 
had occurred, on which the law could operate, to transfer any estate 
from his mother to him. There had been no death ; there had been 
no devolution; there had been no succession. His mother retained 
what right she had ; that right was not transferred to him ; if he had 
it right, it was derived from his father ; it appears to their Lordships, 
therefore, that he is not a transferree of a decree within the terms of this 
seition. 
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Their Lordships have further to observe that they agree with the 
Chief Justice iu the view which he expressed : that this was not a section 
intended to apply to cases where a serious contest arose with respect to the 
rights of persons to an equitable interest in a decree. It was not intended 
to enable them to try an important question, such as the legitimacy or ille- 
gitimacy of an heir. They are further fortified in this view by the consi- 
deration that under sect. 364 of this Act no appeal would lie from any 
judgment or decision given in a proceeding under sect. 208 ; it appears 
difficult to suppose that such an important question as this should be 
triable without appeal. Therefore, in their Lordships’ view, agreeing 
with that of the Chief Justice, sect. 208 does not apply. Even if it did 
apply, it would appear to their Lordships that inasmuch as proceedings 
under it are not subject to appeal probably a suit would lie for the pur- 
pose of reversing an order made in pursuance of it. 

Act VIII. then being disposed of, we next come to the second Act, 
Act XXIII. of 1861. The sole section relied upon has been the 11th, 
which is in these terms i “ All questions regarding the amount of any 
mesne profits which by the terms of the decree may have been reserved 
for adjustment in the execution of the decree or of any mesne profits or 
interest which may be payable in respect of the subject-matter of a suit 
between the date of the institution of the suit and execution of the de- 
cree, as well as questions relating to sums alleged to have been paid iu 
discharge or satisfaction of the decree or the like, and any other ques- 
tions arising between the parties to the suit in which the decree was 
passed, and relating to the execution of the decree, shall be determined 
by order of the Court executing the decree, and not by separate suits, 
and the order passed by the Court shall be open to appeal.” Their 
Lordships quite accede to the view of the learned counsel for the Ap- 
pellant, that this section was intended to enable questions to be tried 
in execution cases which could not have been so tried before, and to 
provide, as might have been expected, an appeal from decisions in such 
trials ; but the question narrows itself to this, whether the present case 
comes under these words : “ Any other questions arising between the 
parties to the suit in which the decree was passed and relating to the 
execution of the decree.” There must be two conditions to give the 
Court jurisdiction. The question must be between parties to the suit, 
and must relate to the execution of the decree. . 

Their Lordships are of opinion that it would be straining the words 
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of this section beyond any legitimate construction whioh could be put 
upon them to apply them to the present case. In their judgment Wajed 
Ali appearing by his mother (and as before observed it would have been 
the same thing if he bad been of age and had appeared in the usual way 
by his attorney or mooktear), was in no proper sense of the word a 
party to this suit. No rights of ITajed Ali were determined or consider- 
ed in the suit. He was not on the record when judgment was given, 
nor when the decree was made. He subsequently applied for execution 
of the decree ; but it appears to their Lordships impossible to say that a 
person by merely applying for execution of the decree thereby consti- 
tutes himself a party to the suit. Their Lordships are therefore of opi- 
nion that this section does not apply. 

Under these circumstances their Lordships have come to the con- 
clusion that the issue that had been referred to in the case was not res 
judicata by a competent Court in a competent proceeding ; and for this 
reason they will humbly advise Her Majesty to affirm the judgment of 
the High Court, and to dismiss this appeal with costs. 


HIGH COURT, N. W. P. 

The l\ti August, 1876. 

Present : 

Mr. Justice Turner and Mr. Justice Spankie. 

Manna Lal* (Defendant) Appellant, 
versus 

The Bank of Bengal (Plaintiff) Respondent. 

Act IX. of 1872 ( Contract Act ) ss. 2 (dj, 25— Consideration— Agreement 
without Consideration — Void Agreement. 

• 

Where the acceptor of certain hundis gave a mortgage of hia immoveable property to 
holder of the hundia as security for the payment of the hundis in the event of their dis- 
honour when they became due. Held, in a suit on the mortgage-deed, the hundis having 
been dishonoured, that there was no consideration, within the meaning of that term in Act 
IX, of 1872, for the agreement of mortgage, and the same was void under s. 25 of that Act. 

One Rai Lukshmi Chand, of Benares, drew two hundis, each for 
Es. 2,500, the one payable on the 15th June, 18741, the other on the 


* Vide I. L. B., 1., AIL, p, 809. 
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19th Jane 1874, on the defendant's firm at Cawnpore. These hundis 
were endorsed to the Bank of Bengal and discounted by the agent of 
that Bank at Benares, and were then forwarded to the agent of the 
Bank at Cawnpore, and by him presented to the defendant and accepted. 
On the 18th May, 1874, the agent at Cawnpore was informed that the 
drawer of the hundis was bankrupt. He immediately applied to the de- 
fendant to give security for the amount of the hundis, and on the 21st 
May, 1874, the defendant executed a deed of mortgage for Rs. 5,000. 
This suit was brought to recover that sum. 

Judgment. — * * * * But we must admit the validity of the plea 
that the contract of mortgage is void under the provisions of s. 25 of 
the Contract Act. We do not quite understand the Judge's argument 
as to the benefit which the appellant derived from the banking transac- 
tion. It does not appear that he had received any portion of the hundis 
when discounted, but assuming that he had done so, and admitting 
that under the circumstances he was liable on the hundis, neither the 
antecedent benefit, nor the existing liability, nor the anticipated advan- 
tage to which the J udge alludes, would constitute a consideration as 
defined in the Contract Act. To constitute a consideration as defined 
in that Act there must be an act, abstinence, or promise on the part of 
the promisee or some other person at the desire of the promisor. On 
the facts found there was no such act, abstinence, or promise, and there- 
fore there was no consideration for the mortgage, and the contract is 
void. On this ground we must allow the appeal, and reversing the 
decrees of the Courts below so far as they decree the claim, we must 
dismiss the suit with costs, 

CALCUTTA HIGH COURT. 

Present : 

Mr, Justice Pontifex. 

Poorno Chunder Coondoo.* . 

versus 

Prosonno Coomar Sikdar and another. 
limitation— Act IX. of 1871, ScAed. II. cl. 157 — Execution of Ex parte 

Decree. 

Mere notice of execution of decree is not sufficient “ process for enforcing” it within the 
meaning of cl. 157, Sched. II., Act IX. of 1871. Such process means actual process by 
attachment in execution of the person or property of the debtor. 

* Vide I. L. R , 2, Calc, Series, p. 123. 

M 
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Pontifbx, J. — I bave very little doubt that process of execution 
.means actual prooess by attachment in execution of the judgment-deb- 
tor’s person or property. The case of Obhoy Churn Duttf vs. Mudoo 
• Soodun Chowdry is opposed to this : but I prefer the decision in Shib 
Chunder Bhadooree% vs. Luckhee Debia Chotodrain. In my opinion mere 
notice of execution is not sufficient process for enforcing the decree. 

A CHAPTER FROM THE (NEW CIVIL) PROCEDURE CODE 
(ACT X. OF 1877.) 

CHAPTER III. 

Of Parties and their Appearances, Applications and Acts. 

26. All persons may be joined as plaintiffs in whom the right to 
any relief claimed is alleged to exist, whether 
jotaSTplStiife*' 7 te j° iDt, y» severally, or in the alternative, in respect 
of the same cause of action. And judgment may 
be given for such one or more of the plaintiffs as may be found to be 
eutitled to relief, for such relief as he or they may be entitled to, with- 
out any amendment. But the defendant, though unsuccessful, shall be 
eutitled to his costs occasioned by so joining any person who is not 
fouud entitled to relief, unless the Court in disposing of the costs of the 
6uit otherwise directs. 

Notes. 

This is a new provision/ It is founded to some extent on the New York Code, 
s. 117. The “ Common Law Procedure Act, I860,” 23 and 24 Viet. c. 126, s. 19, 
provides that ** the joinder of too many plaintiffs shall not be fatal, but every ac- 
tion may be brought in the name of all the persons in whom the legal right may 
be supposed to exist ; and judgment may be given in favor of the plaintiffs by 
whom the action is brought, or of one or more of them, or in case of any question 
of misjoinder being r&isod, then in favor of such one or more of them as shall be 
adjudged by the Court to be entitled to recover : provided always, that the defen- 
dant, though unsuccessful, shall be entitled to his costs occasioned by joining any 
perdbn or persons in whose favor judgment is not given, unless otherwise ordered 
by the Court or a Judge.” 

Para. I of the “Memorandum of Practice in the trials of Civil Suits.” 4, Legal 
Companion, p. 225 says “ It should appear in the plaint that the persons, if more 
than one, who sue together as plaintiffs, all jointly as a whole and not some of 
them only, have the right, which it is the object of the suit to vindicate.” But 
this section says that all persons who may be jointly , severally or in the alter - 
native, (interested in the subject-matter of the suit or) entitled to the relief 

t m . ? 6, W. R. Mis., 51. 
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sought for may be joined as plaintiffs. A person may be interested in the 
property to which the suit relates, and yet his interest may be such as can- 
not be affected by the decree. As, if land be so settled that it will un- 
doubtedly belong to A at the death of B, but there is a suit between B and 
0 as to the possession of the land during the life of B only ; A is interested in the 
land which forms the subject-matter of the suit, but he is not interested in that 
which is demanded by the plaipt, and his interest cannot be affected by the decree. 
A, therefore, need not be a party to such a suit. 

27. Where a suit has been instituted in the name of the wrong 

_ _ . person as plaintiff, or where it is doubtful whether 

Court may substitute or r r 

add plaintiff for or to it has been instituted in the name of the right 
plaintiff Bumg. plaintiff, the Court may, if satisfied that the suit 

has been so commenced through a bond fide mistake, and that it is ne- 
cessary for the determination of the real matter in dispute so to do, order 
any other person or persons to be substituted or added as plaintiff or 
plaintiffs upon such terms as the Court thinks just. 

Note . 

This is a new provision. The mistake must be a bond fide one. 

28. All persons may be joined as defendants against whom the 

right to any relief is alleged to exist, whether 
joir^Mdefetdante 7 jointly, severally or in the alternative, in respect 
of the same matter. And judgment may be given 
against such one or more of the defendants as may be found to be liable, 
according to their respective liabilities, without any amendment. 

Note 9. 

Vide New York Civil Procedure Code, s. 118. Where a plaintiff sought 
for a declaratory decree that a certain thakbust map and the boundary line there- 
in set forth are wrong, and brought one suit against the proprietors of the three 
different estates lying on a particular side of the line ; and it was not shown that the 
case was the same as regards the estates of the three defendants. Peacock, C. J., 
in delivering judgment, said “ It by no means follows that because it may be 
wrong as to one, it is also wrong as to the others. Although the plaintiff is in- 
terested in shewing that the whole line is wrong, the defendants are interested only 
so far as their respective lands are concerned, and each of the defendants may 
have a separate case and different witnesses to prove that the line is laid down 
Correctly so far as his estate is concerned. The Principal S udder Ameen says that 
the plaintiffs were wrong in joining these several defendants in one suit, and on 
that ground he substantially rejected the plaint. In a recent Full Bench 0 deci- 
sion the Court pointed out the inconvenience of joining in one case a number of 
defendants whose cases might be wholly distinct from each other. If the plaintiff 


• Vide 8, W. R., p. 15. 
M 2 
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is correct in joining these three defendants in one suit, he might have found 20 
different defendants if there had been as many separately interested in maintaining 
the correctness of the thakbust map in as many different parts of it of which the 
plaintiff had an interest to dispute the correctness. In that case, a suit was brought 
against several defendants, each of whom claimed under a separate sale made by 
the father of a joint Hindoo family under the Mitakshara. The Court, in delivering 
judgment, made the following remarks : — * It is very inconvenient that a suit of 
this nature should be brought against a number of defendants whose interests are 
altogether distinct from each other. Section 8 of Act VIII. of 1869 allows causes 
of action to be joined in the same suit by and against the same parties. But there 
is no Clause which authorizes different causes of action to be joined in one suit 
against different parties where each of those parties lias a distinct and separate 
interest. In this case, the validity of the different deeds depends each upon its 
own merits. It would be just as reasonable to sue four different defendants on 
bonds given by each of them or even to join them with a few other defendants for 
trespassing on the plaintiff’s lands, as it was to join all the defendants in the 
present suit. Such a joinder in one suit of distinct causes of action against dif- 
ferent defendants, each of whom is unconnected with the cause of action against 
the other, complicates the case before the Judge, and renders it exceedingly diffi- 
cult for him in dealing with the case of each defendant to exclude from Ills con- 
sideration those portions of the evidence which may not be admissible against him 
though admissible against one or more of the others. Moreover, it is vexatious and 
harassing to tho different defendants. Such a procedure renders it almost com* 
pulsory on all the defendants to be present, cither in person, or by their pleaders, 
whilst the case is going on against the others in respect of matters in which they 
are not interested ; moreover, it is harassing and inconvenient as regards the atten- 
dance of the witnesses of tho several defendants, as it renders it necessary for the 
witnesses of each to be present and to be detained whilst the case of the others is 
being heard and determined. Again, in appeal, each case must be argued as a 
separate and distinct case. I think, therefore, that the Judges below ought to be 
more careful, and to reject plaints when brought against several defendants for 
causes of action which have occurred against each of them separately, and in res- 
pect of which they are not jointly concerned.’ It is not an inflexible rule that all 
the defendants must have a joint interest in ail the matters of the suit. S. 31 of this 
Act jirovidcs that no suit shall be defeated by reason of the misjoinder of parties. 
In the event of serious multifariousncss being discovered, the Court should require 
tho plaintiff to elect which cause of action he will proceed to trial upon, and should 
direct the remainder of the plaint to be withdrawn. 4, Legal Companion, p. 227. 

29, The plaintiff may, at his option, join as parties to the same 
suit all or any of the persons severally, or jointly 
^ an< * sevem My> on any one contract, includ- 

V. A in£ parties to bills of exchange, hundis and pro- 
missory abtes. ^ 


* Tidt 8, W. R. ; p, 64, 
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Notes . 

Vide New York Civil Procedure Code, s. 120. In the case of Rice 0 vs, Shute, 
Lord Mansfield in delivering judgment said “To be sure, a distinction is to be found 
in the books, between torts and assumpsits — 1 that in torts, all the trespassers need 
not be made parties ; but in actions upon contract every partner must be made a 
defendant. 1 Many non-suits, much vexation, and great hindrance to justice, have 
been occasioned by this distinction i It must have been introduced originally from 
the semblance of convenience, that there might be one judgment against all who 
were liable to the plaintiff’s demand. But experience shows that convenience, as 
well as justice, lies the other way. All contracts with partners are joint and several : 
every partner is liable to pay the whole. In what proportion the others should 
contribute, is a matter merely among themselves. A creditor knows with whom 
he dealt : but he docs not know the secret partner. He may be non-suited twenty, 
times before he learns them all ; or driven to a suit in equity, for a discovery, 
4 who they are. 1 It is cruel to turn a creditor round, and make him pay the whole 
costs of a non-suit, in favor of a defendant who is certainly liable to pay his whole 
demand ; and who is not injured by another partner’s not being made defendant ; 
because, what he pays, he must have credit for in his account with the partnership. 
Upon this point I very early consulted the three other Judges of this Court, Mr. 
Justice Denison, Mr. Justice Foster , and Mr. Justice Wilmot. They were all of 
opinion, 1 that the defendant ought to plead it in abatement he then must say 
1 who the partners are. 1 If the defendant does not take advantage of it at the be- 
ginning of the suit, and plead it in abatement, it is a waiver of the objection. He 
ought not to be permitted to lie by, and put the plaintiff to the delay and expense 
of a trial, and then set up a plea not founded in the merits of the cause, but on the 
form of proceeding. The old cases make no distinction between the plaintiffs 
knowing of a partnership or not. Here, indeed, the plaintiff knew of it : but the 
present defendant was the person with whom he transacted. He must be allowed 
this, in his account with the other partners. No injustice is done to the defendant, 
by allowing the plaintiff to recover ; but great injustice is done to the plaintiff, by 
allowing the non-suit to stand ; and what is still worse, a mode of litigation allow- 
ed which is highly inconvenient.” 

30. Where there are numerous parties having the same interest 
_ , in one suit, one or more of such parties may, with 

One party may sue or / 17 J ’ 

defend on behalf of all in the permission of the Court, sue or be sued, or 

may defend in such suit, on behalf of all parties 
so interested. But the Court shall in such case give, at the plaintiff's 
expense, notice of the institution of the suit to all such parties either by 
personal service or (if from the number of parties or any other cause 
such service is not reasonably practicable), then by public advertise- 
ment, as the Court in each case may direct. 

Vide Smith’s Leading Cases, VoL I., p. 511. 
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Notes. 

Vide New York Civil Procedure Code, s. 119. 

When the question is one of common or general interest of so many persons 
that it is impracticable to bring them all before the Court, one or more may sue or 
defend on behalf of the whole, the reason thereof being stated in the plaint. But if 
the consent of any one who should have been joinod as plaintiff cannot be obtained, 
he may be joined as a defendant, the reason thereof being stated in the plaint. 
The plaint should distinguish the defendants, against whom relief is sought, from 
the others. 0 

31. No suit shall be defeated by reason of the misjoinder of 
„ ^ parties, and the Court may in every suit deal with 

reMon of^iejoinder! 1 by ma ^ er controversy so far as regards the 
rights and interests of the parties actually before 
it. 

Nothing in this section shall be deemed to enable plaintiffs to joiia 
in respect of distinct causes of action. 


Note. 

Hence it will appear that the plea of misjoinder is not a fatal plea. 

82. The Court may, on or before the first hearing, upon the appli- 
cation of either party, and on such terms as the 
add parties*^ dl8miBa or Court thinks just, order that the name of any 
party, whether as plaintiff or as defendant, impro- 
perly joined, be struck out ; 

and the Court may at any time, either upon or without such appli- 
cation, and on such terms as the Court thinks just, order that any 
plaintiff be made a defendant or that any defendant be made a plaintiff, 
and that the name of any person who ought to have been joined whether 
as plaintiff or defendant or whose presence before the Court may be 
necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved iu the suit, be 
added.* 


No person shall be added as a plaintiff, or as 

No one to be added as the next friend of a plaintiff, without his own 
plaintiff or as next friend 
without his consent. consent thereto* 

Any person on whose behalf a suit is instituted 

Parties to suits insti- ot defended under section SO may apply to the 
tnted or defended Under „ J J , _ . , , J 1 r J 

section 30 . Court to be made a party to such suit. 


0 Vide 4, Legal Companion, p. 225. 
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ill parties whose Dames are so added as defendants shall be served 
with a summons in manner hereinafter mention* 
served ddedtobe ed, and (subject to the provisions of the Indian 
Limitation Act, section 22) the proceedings as 
against them shall be deemed to have begun only on the service of such 
summons. 

The Court may give the conduct of the suit to 
Conduct of suit. such plaintiff as it deems proper. 

Note. 

This is a new and a very important provision. This section should be very 
carefully studied. 

83. Where a defendant is added, the plaint, if previously filed, 

Where defendant add* shall, unless the Court direct otherwise, be amend- 
ed, plaintiff to amend. , . , . . 

ed in such manner as may be necessary, and an 

amended copy of the summons shall be served on the new defendant and 

the original defendants. 

Note. 

No remark seems to be necessary. 

84. All objections for want of parties, or for joinder of parties 

who have no interest in the suit, or for misjoin- 

Time for taking objec- , , . _ , _ 

turns as to non-joiuder or der as co-plaintiffs or co-defendants, shall be taken 

misjoinder of parties. ^ ear ]j eg ^ possible opportunity, and in all 

cases before tbe first hearing ; and any such objection not so taken shall 

be deemed to have been waived by the defendant. 

Note. 

No remark is necessary. 

35. When there are more plaintiffs than one, any one or more of 
them may be authorized by any other of them to 
tifK a PP ear > *p'ead or act for such other in any pro- 

authorize any other to ceeding under this Code: and in like manner 
appear, c., or im. when there are more defendants than one, aijy one 
or more of them may be authorized by any other of them to appear, 
plead or act for such other in any such proceeding. 

Authority to be in ®» e authority shall be in writing, signed by the 
writing signed and filed, party giving it, and shall be filed in Court. 

Note. 

Corresponds with s. 115 of Act Tin. of 1859. 

Where one of several representatives of a deceased judgment-creditor applies , 
for the execution of a decree, the general powers of attorney contemplated by s. 17, 


writing signed and filed. 
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clause 1, (of Act VIII. of 1859) aie not necessary; but it is sufficient, if the appli 
cant is authorised under s. 1 15 of Act VIII. of 1859 to act for the other represents 
fives. 8, Bom. H. C. Rep., (A. 0.) p. 108. 

Recognised Agents and Pleaders. 

86. Any appearance, application or act in or to any Court, required 
or authouzed by law to be made or done by s 

Appearances, sc , may 

be in pemoa, by ^cog party to a suit or appeal in such Court, may, ex* 
sued agent or by pleader. ce pk w jj en otherwise expressly provided by any lan 

lor the time being in force, be made or done by the party in person, or bj 
his recognized agent, or by a pleader duly appointed to act on his behalf 
Provided that any such appearance shall be made by the party in 
person if the Court so direct. 

Note. 


Corresponds with s. 16 of Act VIII. of 1859. 

An advocate of the High Court is entitled to appoar and plead on the Appel- 
late aide, bnt not to file an appeal. A petition of special appeal had been signet 
and certified, and filed by an Advocate of tho Court. Held that a Barrister who if 
an Advocate of the Court, who can plead only, is not authorized to file an appeal 
13, Suth. "W . B., p. 60. 

87. The recognized agents of parties by whom 
Recognized agentB. 8UC h appearances, applications and acts may be 

made or done are — 

(a) persons holding general powers-of-attorney from parties not 
„ .... resident within the local limits of the jurisdiction 

Persons holding pow- ° 

ms* of-attorney from par* of the Court within which limits the appearance, 

tass out of jurisdiction. application or act is made or done, authorizing 

them to make and do such appearances, applications and acts on behalf 

of such parties ; 

(5) mukht&rs duly certificated under any law for the time being 
in force, and holding special powers-of-attorney 
erh oa mu rs. authorizing them to do, on behalf of their prin- 
cipals, such acts as may legally be done by mukhtdrs ; 

(c) persons carrying on trade or business for and in the names of 

„ , parties not resident within the local limits of the 

Persons carrying on * , 

mds or business for par- jurisdiction of the Court withm which limits the 
lies out of jurisdiction. appearance, application or act is made or done, in 

matters connected with such trade or business only, where no other 


igent is expressly authorised to make and do such appearances, appli- 
cations and acts. 




Nflthiqg ■ ia ^ applies ,to the territories ? 

Rwbgehaa ’ agents lo respectively by the Lieutenant 

Punjab, o«dh ft*d Ceu- Govern of of thb Etoj&b the Chief Commie- 
trai Provinces. sioners bf Oodh and the Central Provinces ; bat , 

in those territories the rfecogttized agents of parties by whom such ap,. ■* 
pearancesj applications and acts may be made and done shall be such 
persons as the Local Government may from time to time, by notifies* ; 
tion in the official Gazette, declare in this behalf. 

Notes . 

Corresponds with s. 17 of Act VIII. of 1859. 

The Select Committee in their report say — 11 We hare provided that certificated! 
innk h tars holding special powers of attorney may be recognized agents, and declarr , 
cd that in the Pan jab, Oudh and the Central Provinces recognized agents shall be , 
such persons as the Local Government may by notification declare. This will en- 
able the Local Government to keep, if it think fit, the special rules on this subject , 
now in force in those territories.” 

This section docs not empower mukhtars to present applications in Civil Courts,; - 
Certificated mukhtars holding special powers of attorney may only do such acts as ;< 
may be legally done by mukhtars. They can neither present applications nor plead ; ‘ 
in the Civil Court. A mukhtar having, once presented an application for the execution ; 
of a decree under s, 207, Act VIII. of 1859 on behalf of his client decree-holder in 
the MoomifFs Court at Boalia, his application was returned on the ground that it ;\ 
ou glit to have been presented tlivougli a pleader. The matter having been subs©-' 
quen Uy brought before the Calcutta High Courd, Markby and Lawford, J.J., con- , 
firmed the decision of the Moon si if, holding that, “ as a general principle, a party 
who makes* an application must be roady and qualified to support it if the Court 
calls upon him to do so.” But by law the mukhtar is not so qualified. Vide A* 

Legal Companion, p. 47. 

If a party is present within the jurisdiction of the Court when the suit is com- 
menced, another person, though carrying on trade and business for and in the name 
of such party, cannot be liis recognised agent within the meaning of s. 17, cl. 2 
(Act VIII. of 1859), and haB not authority to present a plaint oil Ids behalf, or to 
appoint a pleader for him. (6, Bom., 159). 

Under cl. % of section 17 of Act VIII. of 1859, it has been decided that a 
partner is not a recognized agent within the meaning of this clause, which has re- 
ference to such an agent as a gomastah or person acting for others, not (as in the 
case of a partner) carrying on business in the name of the firm, and for the benefit ; 
of himself and partners. Thus,, service of a summons intended for one partner of 
a firm who was out of the jurisdiction, was made upon another partner who was 
within it. This was held not to be a sufficient service. 1, Hyde, 97. 

38. Processes served on the recognized agent of a party to o suit 
qjfgk appeal shall be as effectual as if the same had 

rec%"iL e dag e ut OCe88 °“ beeQ 8erVed 0n th ® P ftrt y itt P erS0D » unle6S th « 
Court otherwise directs. 

The provisions of this Code for the service of process on a party to 
a suit shall apply to the service of process on his recognized agent. 

° ° ft*}**' ' 


Note. 

Corresponds with s. 17 of Act TUI. of 1859. 




* Presents, 
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69. Vhe appointment of a pleader to make ot do any appeal ancc, 
Ajf Qitttmwrt Of plead apphe itiou oi act as afoicsaid frliall be in wntwg, 
and such appointment shall'be hied iu Ooiut 
U When so hied, it shall be considered to bo hi foice until levoked 
^ With the leave of the Comf, b> a wilting feigned by the client and hied 
ip Court, ot until the dunt oi the pleadei dies, oi all proceedings m 
the suit me ended so lai m icguds the client 

No advocate of an} High Cornt establibhcd bv Howl Chutci bhall 
b& lequired to picsent au> documt n< erapowenng to act 

( A ole 

^ ComHpoiuU it h s IB of Ad \ III of 18)0 

Tint section niaktn un uldituml pioviMon iihputnu uvociti nefthe ip 
|koiQtmtnt oi pie ulus Huuduth flu luxu oi the t ml will l>< nqnmd 11 1 
h fcoions to lx intend* (I tlmt u > Com t should ^unt fciidi 1* m until tin p)< uin \\h < 
powei ih to ht i< vokod h is bun fulh pud f >1 Hie fuvius ihtid) dui bv Imn 
The H'uiti will had ample ml )i nut ion le^udin^ tins dun in flic pij 1 
beaded “Tin Iiuai Puacijonik in Vol 11 of the L n il T mj, imui t e in flu. 
January No of 1874 

40. Piocesses seived on the pleach 1 of an> puty 01 kit if the 
office 01 oidinai) usidcnceof such nli uk 1 , icl 1 - 
tivc to a suit 01 ippt il and wheth 1 the simebe 
ioi the pci tonal appciiincc oi tlu put\ (i n< t 
shall be ptesunud to be dul) conununieatcd and 111 uU ki nui to the 
1 paity whom the pleadei iq>t< suits 9 and, unless the (\>mt othuwisc di- 
YeOts, shall be as effectual foi all puipobcb in lthlion t * tlu suit 01 ip~ 
peal as if the same had ken given to 01 stived on the pait} in pci sou 

V/e 

Oouespoiuk with s lh oi \u V III oi lh>‘i 

lliw section lias 111 utciiiiuial pn visum loi wivut 1 )>1* ulus ol pioctss 
ulafnc to appt \b 

41 Besides the lecogm/cd igentsdescnhed in section ‘J7,an> peison 
lesiding within the junsdiction of the Couii miy 
be appointed an agent to accept seiviee of procesb 
Such appointment may be special or gcneial and shall be mad*, by 
an mstinment m wilting signed by the pnocipil, 
and such instrument, ox, if the appointment be 
geuoial, a duly attested copy theieof, shall he 


Service of pioubs on 
pkader 


Agent to loceive pro* 


But appointment to I e 
in writing and to be hk 1 
in Court 


tiled xu Court 


We. 


ConcspcndttWith as 50 mid >1 of Ad VIII ot 185‘J 

Hcnu forth atf>bt(d * opi of tnual appointment <J agents to hi tnc pi 0- 
c (rates must b iikdmCouit 
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PRIVY COUNCIL. 

The 3Q/A June, Is/ and 4/A July and 25 tk November, 1876s 

Present: 


Sir Barnes Peacock, Sir Montague E. Smith, and Sir Robert P. Collier. 

On Appeal from Calcutta High Court . 

Ram Coomar Coondoo* and another (Plaintiffs) Appellants } 


versus 

Chunder Canto Mookerjee (Defendant) Respondent. 

Champerty and Maintenance — Agreement to share the Subject of Litiga- 
tion , when against Public Policy — Nonliability of Stranger to the 
Record for Costs of Suit , in the absence of Malice and W ant of Pro- 
bable Cause . 

The Respondent, as attorney and mooktear of Si. and his wife, managed actions of 
ejectment and mense profits against the Appellants, advanced moneys for that purpose, and 
for the subsistence of his clients, having stipulated that he should be repaid all advances 
with interest at 12 per cent., and should have a third part of u the clear net profits" of the 
suit, with a right to possession of the land recovered as security therefor. He was neither 
an original nor an added party to the said suits, which, on appeal, were decreed in favour of 
M. and his wife by the High Court, but were afterwards dismissed by the Privy Council with 
costs, which M. and his wife were utterly unable to pay. Pending that appeal, the Res- 
pondent purchased the property in suit, and thereafter conducted the appeal in his own 
interest. 

In an action by the Appellants against the Respondent to recover the amount of the 
said costs, it was averred, but not proved, that the actions were brought or instigated by the 
Respondent maliciously and without probable cause ; and, failing suoh proof, it was contend- 
ed, (1), that the agreement and acts of the Respondent amounted to champerty, or were 
otherwise illegal as being against public policy, and that the Appellants had suffered special' 
damage from them ; (2), that the Respondent was the real actor therein, and had an interest 
in them, and was, therefore, responsible for the costs : — 

Held, that the English laws of maintenance and champerty are not of force as specific 
laws in India. * 

A fair agreement to supply funds to carry on a suit in consideration of having a share 
of the property, if recovered, ought not to be regarded as being per se opposed to public 
policy. But agreements of such a kind ought to be carefully watched, and when extortion* 
ate, unconscionable, or made for improper objects, ought to be held invalid. 

Whatever the lights of the parties to this agreement, it does not constitute a punishable- 
offence, and cannot give to the Appellants, who were strangers to It, a right of action 
against the Respondent. 

Such agreement created no legal privity between the Appellants and the Respondent 
from which a promise can be implied on the part of the Appellants to pay the Respondent, * 
his coats of the former action, on which an action of contract can be founded ; nor does it , 

• Ftdt 4, Law Reports, Indian Appeals, p, 23, 

0 



104 


THE LEGAL COMPANION. 


Vol. v. 


establish a legal wrong, for the former action was brought without improper motives, and 
upon reaeonable cause. 

An action cannot be maintained againet a third person on the ground that he was a 
mover of and had au interest in a suit, in the absence of malice and want of propable cause. 

Sin Montague E. Smith : — This suit was instituted by the Appel- 
lants, who were the successful Defendants in two former suits brought 
by one McQueen and his wife against them, to recover from the Defen- 
dant, Chunder Canto Mookerjee, who was neither an original nor added 
party in those suits, the amount of the costs incurred by them in that 
litigation, and which McQueen and his wife, by reason of their property, 
were unable to pay. 

The principal suit of the Me Queens (the other being for mesne pro- 
fits only) was brought in the Hooghly Court to recover from the present 
Plaintiffs some lands in Hooghly, which their father had purchased of 
one Bebee Bunnoo. 

Mrs. McQueen was the illegitimate daughter of, one McDonald and 
Bebee Bunnoo, and she claimed the property as her father’s, and as being 
entitled to it, after her mother’s death, under his will. The defence of 
the now Plaintiffs in that suit was that Bebee Bunnoo was either the 
real owner, or had been allowed by McDonald to deal with the property 
as owner, and that their father was a purchaser from her without notice 
of any other title. It appears that they and their father had held pos- 
session of the property for twenty-four years after the purchase, and 
had greatly improved it. 

The Principal Sudder Ameen held the suit to be barred by limita- 
tion, and dismissed it. The High Court (finding that Bebee Bunnoo 
had died within twelve years of the suit) reversed his judgment, and 
having retained the case, and tried it on the merits, passed a decree in 
favour of the then Plaintiffs, the McQueens. 

On an appeal to Her Majesty, the decree of the High Court was 
reversed, and it was ordered that the suits should be dismissed, and that 
the then Defendants (the now Plaintiffs) should have their costs in India, 
and of their appeal to Her Majesty. 

These costs amounted to a large sum, and the McQueens were un- 
able to pay them. 

• . I he connection of 'the Defendant Mookerjee with the above litiga- 

tion, and the facts relied on to support the present action, will now be 
referred to. 
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A special agreement was entered into between the McQueens and 
Mookerjee , which recited an apparently good title of the former '*o the 
property. By this agreement Mookerjee was appointed the «ttorney 
and mooktear of the McQueens to conduct the litigation against the 
present Plaintiffs. On the one side he undertook to manage tile suit, to 
make all necessary advances for the purpose, and further to make an 
allowance of Rs. 150 per mensem to the McQueens for their support 
during the pendency of the proceedings. On the other side they agreed 
in effect that Mookerjee should have the management of the suit, they 
however assisting him, unless it happened that McQueen could give his 
whole attention to the litigation, in which case he was to have the con* 
duct of it, tc but under the control of Mookerjee” 

It was stipulated that all the advances should be repaid with inter- 
est at 12 per cent., and that, as remuneration for his trouble and risk, „ 
Mookerjee should have a third part of “ the clear net profits” of the 
suit ; and, by way of security, it was agreed that he should receive all 
moneys, and take possession of all lands recovered, and after satisfying 
his own claims pay over the balance to the McQueens . 

This power of attorney was made irrevocable, unless upon the terms 
that the McQueens should repay all the moneys advanced with interest 
at 12 per cent., and a further sum of Rs. 2,000 as liquidated damages. 

McQueen certainly did not give his whole attention to the suits; 
and (although he occasionally saw the pleaders) they were really 
managed by Mookerjee . 

It appears that after the present Plaintiffs bad obtained leave to 
appeal from the judgment of the High Court in the original suit, the 
McQueens obtained possession of the property. The Court having or- 
dered the possession to be restored, unless the McQueens gave security 
to the amount of Rs. 12,000 to repay what would be due in cafje the 
decree should be reversed, the present Defendant gave a bond to the 
above amount as such security. 

Pending the appeal to Her Majesty, Mookerjee purchased of the 
McQueens all their interest in the principal suit, and the suit for mesne 
profits, for Rs. 22,000, out of which he was to deduct Rs. 12,Q00 for 
the advances he had made to them, and from this time he appears to 
have conducted the appeal in his own interest. 

It should be stated that in the former suit the now Plaintiffs— -upon 
the agreement between Mookerjee and the McQueens coming to their 
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knowledge— applied to the Judge to have Mookerjee made a party to 
the suit under the 7 3rd clause of Act VIII. of 1859, in order that, it 
successful, they might make him responsible for costs. The Judge re- 
fused the application. Upon the appeal to the High Court by the 
McQueem , the present Plaintiffs raised this point in their memorandum 
of cross-appeal, but no notice appears to have been taken of it in the 
judgment of that Court. 

The plaint in the present action alleges that the Plaintiffs being in 
lawful possession as owners of the property in question, the Defendant, 
knowing this was so, maliciously conspired with the McQueens to bring 
a suit in their names to take the possession from him, and in furtherance 
of this conspiracy entered into the agreement already described, which 
is set out at length. It then alleges that the agreement contains false 
and fraudulent recitals of a pretended title in the McQueens , and that it 
"savours of champerty and maintenance, and is otherwise wholly illegal 
and contrary to public policy,” and was entered into “ for the purpose 
of harratrously maintaining an unjust and oppressive suit against the 
Plaintiffs/’ in the names of persons who had no right, and were without 
means to pay the costs. It then avers that the former suit was brought 
u maliciously and without reasonable and probable cause,” and after 
describing the proceedings in the suit, and the facts shewing the De- 
fendant's connection with them, alleges that " the litigation was insti- 
gated and carried on by the Defendant at his own expense, and with a 
view to his own benefit, and that he was the real mover, and unlawfully 
used the procedure of the Court for his own benefit.” 

If all these allegations in the plaint, or so many of them as aver 
that the suit was brought or instigated .by the Defendant, maliciously 
and without probable cause, had been proved, this action would undoubt- 
edly have been sustained, upon the principle that the prosecution of legal 
proceedings which are instigated by malice, and are at the same time 
groundless, is a wrong to the person who suffers damage in consequence 
of them. 

This principle is thus stated by Mr. Justice Williams in Cvtterill 
v. Jones (1J : — 

u It is clear no action will lie for improperly putting the law in 
motion in the name of a third person, unless it is alleged and proved 
ttb&t it is done maliciously and without reasonable or probable cause ; 


(1) ll, C. B., 73$. 
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but it* there be malice and want of reasonable or probable cause, no 
doubt the action will lie, provided there be also legal damage.” 

In the present case, however, both the Courts below have found 
that neither malice nor the absence of probable cause have been proved. 
Their Lordships entirely agree with the Court iu India on this point, 
and it appears to them that the facts present a case having a wholly 
different aspect. 

With regard to the motives of the Defendant it is not pretended 
that he entertained any ill-feeling or malice in any sense towards the 
Plaintiffs. The terms of the agreement, and his large expenditure, shew 
that he was prompted in what he did by his having formed a favourable 
and sanguine opinion of the title of the McQueens , and by the hope of 
a profitable return for his advances. Nor can the suit be said to have 
been wanting in probable cause, when the two learned Judges of the High 
Court who heard it on appeal decided in favour of the then Plaintiffs. 
Indeed, it was properly admitted at their Lordships* Bar that the case 
must be considered as if the allegations of malice and want of probable 
cause were struck out of the plaint. 

These allegations being eliminated, the question is whether the ac- 
tion can be maintained upon either of the two grounds argued at the 
Bar, which, stating them generally, are : — 

1. That the agreement and acts of the Defendant amounted to 
champerty, or wore otherwise illegal as being against public policy, and 
that the Plaintiffs have suffered special damage from them. 

2. That the Defendant was the real actor in the former suits and 
had an interest in them, and was, therefore, responsible for the costs of 
them. 

The question whether the law of maintenance and champerty, or 
any rules analogous to that law, as it exists in England , have been 
introduced into and form part of the law of India } has been for a long 
period in controversy in the Indian Courts. A beadroll of decisions 
from 1825 to the present time was cited at the Bar, and it certainly 
appears from them that the views of the Courts have not been uniform, 
and that great diversity of opinion has prevailed. 

The earliest case referred to occurred in the year 1825. A pauper 
Plaintiff, in his petition of appeal to the Sudder Court, disclosed the 
fact that he had agreed to give half the estate in litigation to a third 
person in consideration of advances made to prosecute the appeal. The 
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Court, after directing a search in the records for precedents of such a 
transaction, and hone having been found, declared that u the transaction 
savoured strongly of gambling/' and also that the contract to give half 
of a large estate for a comparatively small advance was “ by no means 
fair/' and ordered that unless the agreement was cancelled the appeal 
should not be entertained. (Ram Gholam Sing v. Keerut Sing (1) ). 

In 183r> the Sudder Court refused to enforce against a successful 
litigant an agreement he had made to give two annas of the estate if 
recovered in consideration of advances made to carry on the suit. They 
held first, that the estate being family property could not be thus dis- 
posed of; but they also held on the authority of the decision in 1825 
that the transaction was of an illegal character as a species of gambling, 
and could not be sanctioned in a Court of Justice. (Brijnerain Sing v. 
Teknrrain Sing (2) ). 

In 1840 a similar agreement to that in the last case came before 
the Court : one Judge thought it was ndt proved ; but the other, Mr, 
Tucker , held, following the two former decisions, that “ the agreement 
was illegal, thus (as he said) establishing the point for future guidance 
in all similar cases.” ( Zuhooroonissa Khanum v. Russick Lai Miller (8) ). 

In a short note of a similar case in 1849, the Court is reported to 
have said: " As the precedents of the Court have held that champerty 
is illegal, we cannot enforce any condition (of the kind) in favour of 
the Plaintiffs.” {Andrews v. Maharajah Sreesh Chunder Raee (4) ). 

In the next case . the current of opinion underwent a marked 
change. 

In 1852 a case was brought before a full Sudder Court consisting 
of five Judges, in which the Principal Sudder Ameen bad dismissed a 
suit because the Plaintiff had obtained the funds to prosecute it by 
means of an agreement which he deemed to be ebampertous. This 
decision of the Principal Sudder Ameen was, in any view of the law, 
erroneous ; but the Judges took occasion to express their opinion on the 
general question. Sir R . Barlow says : “ There is no distinct law in 

our Code which lays it down to be illegal for one party to receive and 
another to give funds for the purpose of carrying on a suit on promise 
of certain consideration in the form of a share of the property sued for, 
if decreed to the Plaintiffs.” Mr. Wtlhy Jackson, whilst he thought 


<1) 4, Select Reports, 12. 
(2) 6, Select Reports, 131. 


(3) 6, Select Reports, 298. 

(4) S. IX A., 1849, Beng., 340. 



1877. 


THE LEGAL COMPANION. 


100 

the precedents of the Court (referring to the cases already mentioned) 
had held champerty to be illegal, says : “ But the matter having been 

now brought up generally for consideration before the whole Court, I 
have no hesitation in declaring my opinion that an arrangement of the 
nature of champerty is not of itself illegal or void." Again he says : 
t{ I know of no law against such an arrangement, and there is certainly 
no reason why it should be declared illegal. Such arrangements must 
stand or fall according to the peculiar nature of their conditions. They 
are liable to question like any others where a suit is brought to enforce 
or avoid them." The other three Judges construe the former precedents 
(with one exception) as holding only “ that as between a Plaintiff and 
a party advancing funds to him to carry on his case, the Courts will not 
recognise and enforce agreements which appear to be exorbitant and to 
partake of the nature of gambling contracts." (Kishen Lai Bhoomick 
v. Pearee Soondree (1) ). 

This case appears to have been generally regarded as a leading 
decision. Mr. Justice Glover so treats it in a case which came before 
the High Court so late as 1868, and refers to it as deciding that cham- 
perty per se was not illegal : Panchcouree Mahioon v. Kalee Churn (2). 
In this same case, however, Mr. Justice Macpherson said he did not feel 
it necessary to decide the question ; and in consequence of the opinions 
expressed by him and other learned Judges in India in recent cases it 
will be necessary to advert shortly to some of the subsequent decisions. 

In Grose and Another v. Amirtamayi Last (3), which was the case 
of a contract of a champertous character made by a Hindu widow, Mr* 
Justice Phear , after a full review of the English and Indian cases, ex- 
pressed an opinion that the law which renders champerty and main- 
tenance illegal in England is in force at least within the Presidency 
towns; and further that agreements of that character were against the 
interests of society in India , and therefore, on grounds of public policy, 
void. Upon an appeal to the full Court, the Chief Justice (Sir Barnes 
Peacock) did not adopt this ground of decision. He expressed his 
opinion thus : — " That the deed was not binding on the reversionary 
heirs, if not upon the ground of champerty, upon the ground that it was 
an unconscionable bargain, and a speculative, if not gambling contract." 


(1) S. D, A., 1852, Bang., 394. 


(3) 4, Beng, L, R„ 1. 


(2) 9, Sutb. W. R., 490. 
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Mr. Justice Macpherson agreed with Mr. Justice Phear in thinking 
that the agreement was void, as being against public policy* 

Mr. Justice Holloway in a case which came before the High Court 
of Madras in its original jurisdiction in 1870, expressed a strong opinion 
that the English statute and common law relating to champerty and 
maintenance prevailed in that Court, and rendered contracts bearing 
that character void. He also, with some vehemence of language, de- 
nounced such contracts as being contrary to public policy. The opinion 
expressed by Mr. Justice Holloway on the application of the English 
statute and common law was not necessary to the decision of the case, 
for the agreement sued upon was clearly extortionate, and there were 
other sufficient grounds for the refusal of the Court to enforce it. ( Mulla 
Jeffarji Tyeb Ali Said v. Yacali Kadar Bi (1) ). 

This opinion of Mr. Justice Holloway seems to be directly opposed 
to the view expressed by Chief Justice Scotland in delivering the opinion 
of the High Court of Madras in a former case (Pitchakntti Chetti v. 
Kamala ftayakkan (2) ). The Chief Justice there says “ Maintenance 
and champerty are made offences by the common and statute law of 
England, which in this respect has uo application to the natives of this 
country, and in considering and deciding upon the civil contracts of 
natives on the ground of maintenance or champerty, we must look to 
the general principles as regards public policy and the administration 
of justice upon which the law at present rests. To this extent we think 
the law can properly be applied in perfect consistency with the Hindu 
law relating to contracts. (See 1, Strange’s Hindu Law, p. 275.)” 

The passage in Strange alluded to by the Chief Justice descants upon 
the similarity between English and Hindu law with regard to the invalidity 
of contracts which violate public policy and the interestsof thecommunity. 

In a late case in the High Court of Bombay, Damodhar Madharji 
v. Kahandas Nyrandas (i), Westropp, C. J., declined to express any 
opinion as to the extent to which the law of champerty is applicable to 
the Presidency towns or in the Mofussil. 

To return to the Bengal Presidency, it will be necessary to refer to 
one more decisiou only before coming to the judgments iu the present 
suit. In the case of Tara Soonduree C&owdhrainv. The Court of Wards (4), 
the Court (Sir R, Couch being Chief Justice) held that the agreement 


(1) 7, Mad. H. C. ft., US. 

(3) 8, Bom. H. C. Rep. 0. J., 1. 


(2) 1, Mad. H. C. R., 153. 
(4) 20, W. R., 443. 



1877. 


THE LEGAL COMPANION. 


113 


fide eutered into, or whether it is an unfair or illegitimate transaction 
got up for the purpose merely of spoil or of litigation disturbing the 
peace of families and carried on from a corrupt and improper motive.” 

The result of the authorities, then, appears to be that the English 
laws of maintenance and champerty are not of force as specific laws in 
India ; and the decisions to this effect appear to their Lordships to rest 
on sound principles. So far as concerns the Mofussil, there is no ground 
on which it can be contended that these laws are in force there. The 
question has chiefly been whether they are in force in the Presidency 
towns, although the distinction between the Presidency towns and the 
Mofussil has not been always borne in mind. 

It is to be observed that the English statutes on the subject were 
passed in early times, mainly to prohibit high judicial officers and officers 
of state from oppressing the King’s subjects by maintaining suits or 
purchasing rights in litigation. No doubt, by the common law also, it 
was an offence for these and other persons to act in this manner. Be- 
fore the acquisition of India by the British Crown, these laws, so far as 
they may be understood to treat as a specific offence the mere purchase 
of a share of a property in suit in consideration of advances for carrying 
it on, without more, had become in a great degree inapplicable to the 
altered state of society and of property. They were laws of a special 
character, directed against abuses prevalent, it may be, in England in 
early times, and had fallen into, at least, comparative desuetude. Un- 
less, therefore, they were plainly appropriate to the condition of things 
in the Presidency towns of India> it ought not to be held that they had 
been introduced there as specific laws upon the general introduction of 
British law. The principles on which the exclusion from India of special 
English laws rest are explained in the well-known judgment of The 
Mayor of Lyons v. The East India Company (1). It appears to, their 
Lordships that the condition of the Presidency towns, inhabited by 
various races of people, and the legislative provision directing all matters 
of contract and dealing between party and party to be determined in 
the case of Mahomedans and Hindus by their own laws ana ufhges 
respectively, or where only one of the parties is a Mahomedan or Hindu 
by the laws and usages of the Defendant, furnish reasons for holding 
that these special laws are inapplicable to these towns. There seems td 
have been always, to say the least, great doubt whether they were in 


(1) 3, Moore’s Ind. Ap. Ca., 170. 
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force there, a circumstance to bo taken into consideration in determining 
whether they really were part of the law introduced into them. 

It would be most undesirable that a difference should exist between 
the law of the towns and the Mofussil on this point. Having regard 
to the frequent dealings between dwellers iu the towns and those in the 
Mofuesil, and between native persons under different laws, it is evident 
that difficult questions would constantly arise as to which law should 
govern the case. 

But whilst their Lordships hold that the specific English law of 
maintenance and champerty has not been introduced into India , it seems 
clear to them upon the authorities that contracts of this character ought 
under certain circumstances to be held to be invalid, as being against 
public policy. Some of the circumstances which would tend to render 
them so have been adverted to in the two judgments of this tribunal 
already cited. 

Their Lordships think it may properly be inferred from the deci- 
sions above referred to, and especially those of this tribunal, that a fair 
agreement to supply funds to carry on a suit in consideration of having 
a share of the property, if recovered, ought n ot to be regarded as being, 
per se f opposed to public policy. Indeed, cases may be easily supposed 
in which it would be in furtherance of right and justice, and necessary 
to resist oppression, that a suitor who had a just title to property, and 
no means except the property itself, should be assisted in this manner. 

But agreements of this kind ought to be carefully watched, and 
when found to be extortionate and unconscionable, so as to be inequit- 
able against the party; or to be made, not with the bond fide object of 
assisting a claim believe to be just, and of obtaining a reasonable re- 
compense therefor, but for improper objects, as for the purpose of gam- 
bling in litigation, or of injuring or oppressing others by abetting and 
encouraging unrighteous suits, so as to be contrary to public policy, — 
effect ought not to be given to them. 

Such, then, being the law on this subject in India , it fails to sup* 
port the present action. It may be that the contract in this case is un- 
conscionable, and cue which ought not to have been enforced against the 
McQueens if their suit have been successful ; but assuming this to be so, 
the Bluiutiffif, in their Lordships* view, have failed to establish that an 
action arises to them therefrom against the Defendant for the losses and 
costs of the litigation. By the law of India, as above interpreted, the 
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it was sought to enforce was void, “ as being contrary to public policy, 
and as therefore not giving any right to sue for the properly which was 
professed to be passed by it.” The learned Chief Justice commented 
upon and adopted the observations of this tribunal in the case of Fucker 
v. Kamala Naicker (1). He also referred with approval to the remark? 
of Mr. Justice Holloway as to the mischievous effects of such agreemeuts 
in India . 

It is to be observed that in none of the above cases did any ques- 
tion arise as to the liability of the parties who entered into the agree* 
ments to third persons. 

To come to the judgments in the present suit. Mr. Justice Mac - 
phenon was of opinion upon the point now under consideration that the 
agreement was illegal and void as being against public policy! and he 
held, on the authority of the English case of Pechell v. Watson (2), that 
the present suit might be maintained. 

In the judgment of the High Court delivered by Sir It. Couch , 
C. J., reversing Mr. Justice Macpherson’s decree, the Chief Justice says : 
“It has been always admitted that the Euglish Common Law and the 
statutes as to maintenance and champerty are not applicable, and are 
considered as having no force in this country. They certainly do not 
apply to the Mofussil, whatever question there might be how far they 
had been introduced within the jurisdiction of the Supreme Court. The 
ground upon which agreements which are champertous, or agreements 
for maintenance, have been held to be void in this couutry, is that they 
are contrary to public policy ; or, as described by the Judicial Committee 
of the Privy Couucil (referring to the case in 8 Moore), are considered 
to be immoral and against public policy and 6uch as the law will not 
enforce here, and treat as void.” And he held that, though such agree- 
ments were in a sense illegal, they did not amount to " an offence in 
India so as to give a right of action to a person who might sustain 
special damage from it, even if such an action might now be maintained 
against a person committing the offence of champerty in England ” 

It will now be convenient to refer to two cases before this Committee 
in which the subject has been to some extent considered. In the case 
reported in the 8th Moore , the Court below having held au agreement 
to be void for champerty, this tribunal thought the judgment to be 


(1) 8, Moo, lad. Ap. Ca., 170. 


(2) 3, M. U W., 691. 
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wrong on the grounds that the point had not been raised by the plead- 
ings, and also that the agreement was in no sense champertous, and 
this being so, their Lordships observed : €i It was unnecessary to decide 
whether under the law which the Court was administering those acts 
which in the English law are denominated either maintenance or cham- 
perty, and are punishable as offences, partly by the common law and 
partly by statute, are forbidden.” But in the course of the judgment 
they made the following observations : " The Court seem very properly 
to have considered that the champerty, or more properly the mainte- 
nance, into which they were inquiring was something which must have 
the qualities attributed to champerty or maintenance by English law ; 
it must be something against good policy and justice, something tend- 
ing to promote unnecessary litigation, something that in a legal sense 
is immoral, and to the constitution of which a bad motive is in the same 
sense necessary 

It is unnecessary now to say whether the above considerations are 
essential ingredients to constitute the statutable offence of champerty 
in England; but they have been properly regarded in India as an au- 
thoritative guide to direct the judgment of the Court in determining 
the binding nature of such agreements there. 

In the more recent case before this tribunal, Chedambara Clietty v. 
Renga Krishna Muttu Vira Puchaiya Naickar (1), in which a suit to 
enforce an unrighteous an champertous bond was dismissed, the follow- 
ing observations were made 

“ With respect to the law of champerty or maintenance, it must be 
admitted, and indeed it is admitted in many decided cases, that the law 
in India is not the same as it is in England . The statute of champerty 
being part of the statute law of England , has of course no effect in the 
Mofussii of India ; and the Courts of India do admit the validity of 
many transactions of that nature, which would not be recognised or 
treated as valid by the Courts of England. On the other hand the cases 
cited shew that the Indian Courts will not sanction every description of 
maintenance. Probably the true principle is that stated by Sir Barnes 
"Peacock in the course of the argument, viz., that administering, as they 
are bound to administer, justice according to the broad principles of equity 
.and good conscience, those Courts will consider whether the transaction 
is merely the acquisition of an interest in the subject of litigation bond 


(1) Law hep., 1, lad* Ap., 241. 
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support to the contention that au independent action will under such 
circumstances lie. 

It was lastly insisted for the Plaintiffs that if the costs in India 
.were not recoverable, the action ought to he sustained for those incur- 
red in the appeal to Her Majesty, subsequently to the purchase made by 
the Defendant, pending that appeal, of all the rights of the McQueens 
in the property and the suit. Undoubtedly the McQueens after this 
purchase became nominal Appellants only, and the claim of the Plain- 
tiffs to recover these latter costs is as strong as a case of the kind can 
be. But even so, it is not stronger than many cases of ordinary occur- 
rence, as, for instance, trustees suing on behalf of those beneficially in- 
terested, or the assignors of cboses in action on behalf of their as- 
signees ; and in these and similar cases which have long been familiar 
to the Courts, whilst modes, such as requiring security for costs, have 
been devised for reach iug the real party, no independent action for the 
costs against a stranger to the record has ever been sanctioned. Their 
Lordships, therefore, think that no distinction can properly he made be- 
tween the costs of the appeal and the rest of the costs. 

It results from what has been stated, that by English law an action 
cannot be maintained against a third person on the ground that he was 
a mover of, and had an interest in the suit, in the absence of malice and 
want of probable cause. Consequently, if that law governs, the second 
ground on which it is sought to support the present action fails. And 
if the law administered in the Molussil is to be resorted to, the absence 
of all precedent in a case of such common occurrence affords an irresis- 
tible presumption that no such action is maintainable there. In answer 
to the suggestion that if no precedent exists, it should now be made, it 
has been already pointed out that where there is neither privity of some 
kind nor a wrong, the principle upon which actions are ordinarily. sus- 
tained is wanting. When it is urged that the claim should be decided 
upon general principles of justice, equity, and good conscience, it is to 
he observed, in addition to the considerations already adverted to, that 
these principles are to be invoked only in cases “ for which no specific 
rules may exist.” Now, it appears to their Lordships to result from 
what has been already observed, that rules may properly be considered 
to exist which define the character of actions of this kind, and the cir- 
cumstances under which alone they can be brought, and that it would 
be out of place to resort to these general principles in dealing with 
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such actions. The consequences of such a resort in cases of this character 
would be to make the law utterly uncertain, to raise, as before observed, 
interminable questions as to the degree of interference which would 
sustain the action, and mischievously to multiply and perpetuate litiga- 
tion after the termination of the original suit. Their Lordships, there- 
fore, feel constrained to hold that in the absence of circumstances to 
convert the prosecution of the former suit into a wrong, the present 
action cannot be maintained. 

It has been a misfortune to the Plaintiffs that security was not ob- 
tained for the costs in the course of the former suit. Their Lordships 
also think the Defendant was to blame in not coming forward as the 
real party in the former appeal. Under these circumstances, whilst they 
must humbly advise Her Majesty to affim the judgment appealed from, 
they will make no order as to costs. 


CALCUTTA HIGH COURT. 

The Mh September , 1876. 

FULL BENCH. 

Present : 

S{r "Richard QartK, Kt, Chief Justice, Mr. Justice Kemp , Ur. Justice Jackson , Mr, Justice 
Macpherson , and Mr. Justice Markby. 

Rajendbonath Mookhopadhya* (one of the Defendants) 
versus 

Bassideb Ruhman Khondkhae and another (Plaintiffs). 

Landlord and Tenant — Notice to quit — Suit for Ejectment — 
Procedure, 

A ryot whose tenancy can only be determined by a reasonable notice to quit, expiring at 
the end of the year, can claim to have a suit for ejectment brought against him by his land* 
lord dismissed on the ground that he has received no such notice. 

This case was referred to a Full Bench in the following order of re* 
ference (in which the facts sufficiently appear) by 

Makkby, J.— The facts of this case may be very shortly stated. The 
plaintiff was a cultivating ryot, not having (as far as appears) any right of 
oceupanoy and not bolding for any specified term. In Jeyt, 1279, (13th 
Hay to 18tb June, 1872), his landlord, without giving him any notice 
at aH, put in a fresj^ tenant. In Pous, 1279, (11th December, 1872, to 

-w- - — 1 — ■ 1 " ■ — 

' • * Vide I. L. R., 2, OiJcntU Series, p. 148. 
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agreement did not constitute a punishable offence, and the action can- 
not therefore, as pointed out by the Chief Justice below, be sustained on 
the ground that where an indictable offence has been committed, and an 
individual has suffered special loss, a remedy by action is given to him 
as the party aggrieved, nor does there appear to be any other principle 
upon which the action, under the circumstances of the present case, can 
be maintained. Whatever, therefore, may be the rights of the parties 
to the agreement as between themselves, their Lordships think that the 
High Court was right in holding that the action of the Plaintiffs against 
a third party, founded on the alleged champerty, cannot be maintained. 

There remains the question whether the action can be supported 
against the Defendant, as being an actor in the suit, and having an in- 
terest in it. It is to be observed that a suit of this kind, in the absence 
of malice, and of the want of probable cause, is of the first impression, 
no precedent for it having been found either in England or India . It 
may be assumed that, under the first agreement, the Defendant acquir- 
ed a contingent interest in the property the subject of the suit to the 
extent of oue-third share, besides the security for his advances ; that he 
agreed to supply all the funds required to carry on the litigation, and 
that he obtained the virtual control of the proceedings ; for although, 
under certain circumstances, McQueen was to manage the suit, and in 
any case to assist in the management, the supreme control was to be- 
long to the Defendant, subject to a power of revocation by the McQueens 
on onerous terms, which was not exercised. But this state of things 
created no legal privity between the Plaintiffs and the Defendant, from 
which a promise can be implied on the part of the Defendant to pay the 
present Plaintiffs the costs of the former suit, ou which an action of 
contract can be founded ; nor does it establish a legal wrong, for the 
former suit, as already shewn, was brought without improper motives, 
aud upon reasonable cause. It has, however, been contended that it 
would be ouly in accordance with justice and equity that he who was 
the principal mover of a suit, and had an interest in it, should be ibage 
liable to the costs. It is obvious that a wide field of new litigation 
would be opened if, after the termination of the original suit, another 
independent suit might, on such general grounds, be brought against 
third persons. Interminable questions would arise as to the degree of 
meddling and assistance, which would create the liability. So far as 
precedents exist, it is either in the original suit itself, or by the exercise 
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of the summary jurisdiction of the Courts, that any such liability has 
been enforced. It is ordinary practice, if the Plaintiff is suing; for ano- 
ther, to require security for costs, and to stay the proceedings until it is 
given. The now Plaintiffs were fully aware, during the pendency of 
the former Suit, of the arrangement between the McQueens aud the De- 
fendant, but instead of applying for security for costs, they petitioned 
the Court to make him a co- Plain tiff under the 73rd section of Act 
VIII. Without deciding whether this application was rightly rejected, 
it is enough to say that its rejection cannot give ground for an action 
which would not otherwise lie. 

The instances in which persons other than parties to the suit have 
been held liable to costs in England , have been principally those of soli- 
citors, over whom the Court exercises disciplinary jurisdiction, as in the 
case of In re Jones (1). The Courts have also ordered the real parties 
to pay the costs in actions of' ejectmeut, originally on the ground that 
that action was in form a fictitious proceeding, and having once assumed 
this power they have continued to exercise it in the actions substituted 
for that of ejectment. Again, the Courts, it has been said, would so 
interfere in case of any contempt or abuse of their proceedings : see 
Hayward v. Gifford (2). But all these cases relate to applications either 
in the cause itself, or to the summary jurisdiction of the Court. 

A case in the High Court in Calcutta was much relied on by the 
Appellant's counsel: Bamasoonduree Dossee v. Anundolal Bose (3). 
There in a suit brought (in the original jurisdiction) to recover posses- 
sion of land by a nominal Plaintiff, Mr. Justice Phear, on a motion, 
made apparently in the suit, ordered the real Plaintiffs to pay the costs. 
His judgment is placed mainly on the ground that the jurisdiction exer- 
cised by the English Courts in actions of ejectment was introduced into 
thS original jurisdiction of the High Court, and was applicable to ana- 
logous actions brought to recover land there. The Chief Justice (Sir 
Barnes Peacock) in affirming this order on appeal, supported it not only 
on the ground on which Mr. Justice P/iear } s judgment rests, but on the 
circumstances of the case, which shewed, as he thought, that there had 
been " a gross abuse of the powers of the Court, and a contempt of 
Court." 

It is obvious that there is nothing in these judgments which gives 

" 7i) L*w Bep. 0 Ch. 497. * (2) 4, M. & W., 194. 

(8) Eouike’s Hep. 0. C, J , 45 ; and on appeal, p. 96. 



1877. 


THE LEGAL COMPANION. 


m 


12th January 1873), the plaintiff brought this suit to recover posses- 
sion. The zemindar, who together with the in-coming tenant, defend- 
ed the suit, alleged that the plaintiff had relinquished*, his tenure in 
1276 (1869—1870). Both Courts have found that there was no relin- 
quishment, and have given the plaintiff a decree* 

In special appeal it is contended that the plaintiff had no title upon 
which he could recover possession. Of course, as against any one but 
his own landlord, it is clear that the plaiutiff had a title to recover pos- 
session ; and even as against his own landlord, I should have thought 
that the plaintiff could have recovered possession. It is I think clear 
upon the authorities that he could not have been ejected without reason- 
able notice, and then only at the end of the year — Bakranalh Mandal 
v. Binodram Sen (1) and Janoo Mundur v. Brijo Singh (2). And unless* 
his tenancy has been put an end to by this present litigation, it is still 
subsisting. 

This last point is the one upon which the doubt arises in conse- 
quence of a decision in Hem Chunder Ghose v. Radha Pershad Paleet (3). 
There the learned Judges, whilst recognizing the right of the tenant to 
a reasonable notice to quit, expiring at the end of the year, seems ne- 
vertheless to consider that the institution of a suit is itself a sufficient 
demand of possession for the purpose of maintaining the suit, and that 
the tenant's claim for a reasonable notice, expiring at the end of the 
year, will be satisfied by fixing such a date for giving up possession as 
will be fair towards himself. 

If that be so, I do not think the plaintiff in the present case could 
recover possession ; he would only be entitled to some compensation for 
having been ejected too soon* 

But with very great deference, I cannot luring myself to think that 
the decision I have referred to is correct. I do not see how the land- 
lord, who has not determined the tenancy by a prtfper notice, can re- 
cover in ejectment. Even in the case of a tenancy-at-will, it is neces- 
sary under English law that the will should be determined — Doe <£ Ja~ 
cobs v. Philips (4), where it was argued that the will was determined ty 
bringing the action, but the Court held that it was not so. The case 
of a ryot whose tenancy can only be determined at the end of the year 
by a reasonable notice to quit is a much stronger one. 


(1) 1, B. L. R., F. B., 25. 
(3) 23, W. R, 440, 


(2) 22, W.R., 648. 
(4) 10, Q. B„ m 
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It seems to me impossible to consider such a ryot otherwise than as a 
tenant from year to year. I do not say that the incidents of the tenancy 
are precisely the same as those of a yearly tenancy in England. But I 
cannot think that the ryot can be ejected without a proper notice to quit. 

The case of Bern Chnnder Ghose v. Radha Pershad Paleet (1) is 
based upon the decision in Mahomed Rasid Khan Chowdry v. Jadoo 
Mirdha (2 ) ; but I am strongly disposed to think that the learned 
Judges did not there intend to lay down any proposition of law at all ; 
I think that decision only carries out a suggestion made by the Court 
for the benefit of the parties and in order to avoid further litigation. 

The question being one of great importance, I feel myself justified 
in referring to the Full Bench the question whether a ryot, whose te- 
nancy can only be determined by a reasonable notice to quit, expiring 
at the end of the year, can claim to have a suit brought against him by 
his landlord dismissed on the ground that he has had no such notice, or 
whether in such a case the Court ought to give a decree in favor of the 
landlord, fixing a date for giving up possession, which shall be fair to- 
wards the tenant. 

The opinion of the Full Bench was delivered by 

Garth, C. J. — We are of opinion that, in the case of a ryot of the 
clssa specified in the question referred to us, — i . e. } a ryot whose tenancy 
can only be determined by a reasonable notice to quit expiring at the 
end of the year, — the ryot can claim to have a suit for ejectment 
brought against him by his landlord dismissed ou the ground that he 
has had no such notice. 

BOMBAY HIGH COURT. 

The 28 th November , 1876. 

Present : 

Mr. Justice and Mr. Justice Nanabliai Harid&s. 

Puanshankar Siiivsiiankae* (Defendant) Appellant , 

vs. 

Govindhlal Parbiiudas, (Plaintiff) Respondent. 

Action for damages caused by a civil action — Costs. 

No action is maintainable for damages occasioned by a civil action, even though 
brought maliciously and without reasonable and probable cause ; nor will it lie to recover 
costs awarded by a Civil Court. 
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The following case was submitted for the opinion of the High 
Court by Gopalrao Hari Deshmukh, Judge of the Court of Small Causes 
at Ahmedabad : — 

“ The plaintiff Pranshankar obtained a decree against one Govind 
Khusab, in the Subordinate Judged Court, and got two houses attached 
on the 20th July 1872. Govind Purbbudas, defendant in the present 
suit, applied to the Court uuder Section 246 of the Code of Civil Proce- 
dure, on the 1st August 1872, for removal of the attachment laid on the 
houses, alleging that they were purchased by him. The objection was 
allowed by the Subordinate Judge, who ordered the attachment to be 
removed. Whereupon the plaintiff instituted a regular suit against 
the defendant which was decided in favour of the latter. Against this 
decision the plaintiff appealed to the Assistant Judged Court, which 
decided on the 26th August 1874 that the purchase-deed was fraudu- 
lent, and that the objection to the sale be disallowed. Consequently 
the plaintiff recovered the amount decreed, not by sale of the houses, 
but by cash payment of Us. 600. The plaintiff now seeks in this Court 
to recover interest at 9 per cent, per annum, from 20th July 1872 to 
25th October 1875, during which period he was prevented from execut- 
ing his decree by the defendant, and the amount of costs that was paid 
by him to the defendant, as awarded by the Subordinate Judge in the 
miscellaneous application for removing the attachment. The question 
is whether a suit for such damages can be maintained. 

Per Curiam : — The Court is of opinion that the suit will not lie. 
An action is not maintainable for damages occasioned by a civil action, 
even though brought maliciously, and without reasonable and probable 
cause (see Addison on Wrongs, p. 599, 3rd edition ) ; neither will a 
suit lie to recover costs awarded by a Civil Court, though it may lie for 
costs which could not be so awarded : Chengulva Raya Mudali v. Than - 
gatchi Ammal (1) . 


0) 6, Mad. H. C. Hep , 192. 
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THE LEGAL GUIDE. 

We have on our table a series of pamphlets, entitled “ The 
Legal Guide,” edited by Baboo Kumud Nath Dutt, Sheristadar 
of the Board of Revenue, Calcutta. The author intends to 
publish abstracts from the Regulations and Acts that are in 
force in Bengal and assures his readers “ that no pains will 
be spared to make these abstracts as complete and simple as 
possible and that everything which they may consider impor- 
tant to them will be noticed” in his work, which is “ published 
bi-monthly in dig-lot forms in the easiest style” both in the 
English and Bengali languages. The price of the work is Rs. 
5-8 per year. Every issue contains 2 forms or 1G pages (royal 
octavo). We have carefully gone through all the numbers that 
have been published and are undoubtedly of opinion that this 
work will not only facilitate the study of Indian Statutes, but 
will, when completed, be a Compendium of very valuable legal 
information, capable of being used for reference or practical 
purposes with the greatest readiness and ease. It is written 
in the simplest style. We believe that this work will do im- 
mense good especially to the people of Bengal. The following 
extracts will show whether we are justified in making the 
above remarks or not. 

Acquisition of Land for Public Purposes* 

(Act X. op 1870.) 

• Act X. of 1S70, which repealed all other Acts on the subject, was 
passed by government in order to legalize and facilitate proceedings in 
connection with the acquisition of lands for its own purposes and those 
of any company or corporation. It extends to the whole of British 
India. 

2. Whenever any land is required for a public purpose the Col- 
lector prepares an estimate of the value of the land 
^Acquisition, Sw*. 4— C{mses a public notice (which shall legalize 
: the entering upon, ami taking all necessary' pro- 


* Legal Guide, Fart I. Chapter X. p. 125 , 
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ceedinga for marking oat boundaries of, the land, provided that for ca- 
tering into any building or any enclosed garden attached to a dwelling - 
house a seven days' notice must be given to the occupier, on the land, 
and another, to the proprietors or occupiers of such land, requiring them, 
to appear, personally or by agent, before him at a time not earlier than 
15 days from the date of its publication and to give him a statement of 
the nature of their respective interests in, and rents and profits arising 
from, it ; and such persons are legally bound to do so, under sections 175 
and 176 of the Indian Penal Code (4 and 5). In making the necessary 
enquiries for determining the amount of compensation, the Collector has 
power of the Civil Court in enforcing the attendance of witnesses and 
compelling the production of documents. If he and the persons interested, 
agree as to the amount of compensation, the Collector makes an award, 
which shall finally determine the matter; but if they do not, or if no 
claimants or persons interested attend on the fixed day, or if any dispute 
as to the right or interest in the land arise among the persons, the Collec- 
tor refers the matter to the Civil Court in the following manner. (11 — 15.) 
In cases of urgency, the Collector may take possession of the land, even 
if there be no award, or reference made to the Court, and adjust the 
matter thereafter (16-17). 

8. On a reference being made to it, the Court shall proceed to 
serve notices on the persons interested and the 
35*° ClV1 ^° Urt * Collector, requiring them to appoint two qualified 
assessors, respectively, to aid it in determining the 
amount of compensation ; and in case of failure to nominate either of 
such assessors the Judge himself appoints one. (18 — 22), In determin- 
ing the amount of compensation in an open court, the Judge or assessors 
shall stick themselves to the following points (a) the market price of the 
land in question — (b) the damage sustained by the person, injuriously 
affecting his other property in any other manner— or his earning i— (c) 
the reasonable expense for removing liis residence. And they shall leave 
out of consideration the following — (a) degree of urgency whictfle^to 
the acquisition — (b) any increase in the value of the land, thereafter, as of 
any other land of the person likely to accrue from the use of the land 
acquired ; (c) any improvement made on the land, with the intention of 
increasing the amouut of compensation. The amount of compensation 
shall not exceed the Collector’s offer, if the person refuses to make any 
claim, without sufficient reason, but if he does so with sufficient reason. 
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il may exceed, the amount tendered by the Collector at the time of re- 
ference (23—26 ; and if the Judge and one of the assessors agree, their 
decision is final : but if the Judge and the assessors differ upon any point 
of law or usage, having the force of law, or as to the amount of compen- 
sation, the opinion of the Judge shall prevail but in the latter case, an 
appeal may lie to an authority immediately above him like regular ap- 
peals under the Code of Civil Procedure. An assessor not being a Go- 
vernment officer, is entitled to a fee not exceeding 500 rupees ; (28—31). 
The whole cost of the proceedings shall be taken from the persons in- 
terested, if the amount, so decided, does not exceed that in the Collec- 
tor's tender ; but if it does, the Collector should pay the whole. (32 — 35). 

4. Apportionment of compensation should be made by the Collec- 

tor, with the consent of all persons interested in 
^^“ 3 ?-™' tl,e land 5 lut if an y dis P ute arise between them 
respecting it, be shall refer the matter for the de- 
cision of the Court, which again is appealable to an authority immediately 
above it, like regular appeals under the Code of Civil Procedure 
(37—39). 

5. The Collector is to pay 15 per-cent, on the market price in ad- 

dition to the amount of compensation awarded. 
Payment. Secs. 40-42. . , , . , 

and then take possession oi the land, which 

however may remain with the proprietors, until it is required. If com- 
pensation and the said percentage be not paid, on taking possession, he 
is to pay them the amount with interest at the rate of 6 per-cent, per 
annum but the shall deduct, from the amount, the costs (if any) in the 
proceedings, and shall not pay the amount until the time for appeal i« 
over or if it is preferred, until it is disposed of. 

6. If the land is to be occupied for a limited time, the term for 

• such occupation shall not exceed 3 years. The 

Temporary occupation, c 0 n ec t or as directed by the Local Government, 
Secs. 4o — 40. * . 

shall give notice to the persons interested in the 
land, and make an agreement with them, specifying the amount of 
compensation to be paid either at once, or by instalments, but if they 
differ as to the said amount, the case will be referred to the Court, (43). 
The agreement or the reference being made, the Collector may take 
possession of the land, add pay compensation for any damage caused in 
consequence. If the land he rendered permanently unfit to be used, 
the Local Government shall proceed to acquire it permanently in the 
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manner stated above (44-). It* the Collector and the persons interested 
differ as to the condition of the land after the term is over the case 
will be referred to the Judge, who, sitting alone, will finally decide the 
matter (45). 

7. The proceedings in acquiring any land for a Company are as 

follow. — If the Local Government, after inquiry 
Com ^^° Sec f g!i6 d -5 r o tbr0U S h an authorized officer who is also era- 
powered to euforce the attendance of witnesses and 
compel the production of documents, is satisfied that the land is needed 
for the intended work and that such work will prove beneficial to the 
public, it shall, after requiring the company to enter into an agreement 
with the Secretary of State for India in Council, and providing for all 
necessary matters, authorize any officer of the Company who shall be 
deemed as an officer of the Government to take proceedings under the 
Act. Every such agreement, after its execution, shall be published in 
the Gazette of India as well as in the Local Official Gazette. All sub- 
sequent proceedings are conducted under the general rules laid down in 
this Act. (46 — 50. 

8. Any notice under the Act, whether signed by the Collector or 

Judge or by the authorized officer shall be served 
tioJM^ l 5^~59 eOUB, Set> 0X1 P ers0I L by delivering a copy thereof either 
to the person himself or to any adult male mem- 
ber of his family, or by hanging it on the outer-door of his mansion (51). 
Whoever wilfully opposes any person in doing' any thing necessary for 
making experiments, or does any inquiry into the trench or boundary 
is liable to imprisonment for any term not exceeding one month or to 
fine not exceeding 50 Rupees or to both (52). Part of a bouse or 
building is not to be taken when the owner desires that the whole shall 
be so acquired (55). No person is bound to pay stamp duty for an 
award or agreement made under this Act, or any fee for a copy of the 
same (57). No suit shall be brought to set aside an award under this 
Act; and no suit shall be instituted against any person for any thing 
done in pursuant to this Act, without giving him a month's previous 
notice ; and the time of such an action is three months from the date of 
the cause of action (58). 
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Land Improvement * 

(Acre XXVI. of 1871, XX. or 1873, XVI. of 1874 akd XXI. of 1876.) 

The Government may make advances for the improvement of lands 
used for agricultural purposes or waste lands which are culturable, on 
the applicant’s furnishing good security. 

2. When the applicant is a landlord and the value of the proper* 
ty pledged is not less than the amount applied for, 
tlie Collector ma y £ rant a certificate sanctioning 
t the advance. When the applicant is a tenant with 

transferable interest the landlord is served with a notice showing the 
particulars of the application and if no objection is preferred within a 
month after the service of the notice and if the value of the property 
pledged be not less than the amount claimed, the Collector may grant a 
certificate for the amount. The landlord must stand security for the 
tenant who fails to furnish a security as above. 

Improvement., Sec- 3 - Advances are made only for the following pur- 
tion 1. poses : 

1st, Wells, tanks and other works for the storage, supply or distri- 
bution of water for agricultural purposes or the preparation of land for 
irrigation ; 

2ud, Works for the drainage of land ; for the reclaiming of land 
from rivers or from other waters ; for the protection of land from floods 
or from erosion or other damage by water ; 

3rd, The reclaiming, clearing or enclosing of lands for agricultural 
purposes ; 

4th, The renewal or reconstruction of any of the foregoing works, 
or alterations therein, or additions thereto. 

4. The certificate granted under this Act shall specify (a) the 
amount of the advance ; ( b ) the conditions under 
Certificate., Section 14. is to be made and recovered ; (c) the posi- 

tion, extent and boundaries of the land to be improved ; and (d) the 
• nature and amount of the security furnished, if any, other than the land 
to be improved. 

5. The advances, if not voluntarily repaid, are 

Section* 18 and ^ a ' noes ’ recoverable, with interest and costs if any, as 
arrears of revenue. 


* Legal Guide, Chap. XL, p. 131. 



1877 . 


TEE LEGAL COMPANION. 


127 


6. The revised rules regulating’ the form of application, mode of 
JRulei, Section 18. enquiry &c. are important and are quoted below — 

Advances under these rules may be made from such sums as the 
Governor-General in Council may from time to time allot to the local 
Government, or as may be otherwise at its disposal for the purpose of 
such advances. 

2 . Applications for advances under the Act shall be made in writ- 
ing. They shall be presented to the Collector of the district, to the 
Assistant Collector in charge of the sub-division, or to the tehsildar in 
charge of the tehsil in which the land to be improved is situated. The 
personal attendance of the applicant is not necessary. 

3. The application shall state — 

(1) the name, caste, parentage, profession, and residence of the 
applicant 

(2) the amount of the advance applied for ; 

(3) the nature and description of the work for which the ad- 
vance is required ; 

(4) the security offered for the repayment of the advance. 

In the case of an application for an advance exceeding Rs. 1,000, 
the application shall further state — 

(5) whether the applicant proposes to supplement the advance 
by any private capital, and if so, to what extent ; 

(6) the estimated total cost of the proposed work, and the pro- 
bable period that will be occupied in its construction; 

(7) the village and local revenue sub-division in which the land 
to be benefited is situated, the position, character, and area of 
such land, and should it consist, in part or wholly, of numbered 
and measured fields or plots, the numbers of the same ; 

“ (8) the applicant’s rights or interests in the land to be benefited 

and in any other land offered as security for repayment of 
the advance, and whether there are any, and if so, what, in- 
cumbrances on such rights or interests ; * 

(9) the advantages expected to result from the work ; 

(10) the manner and extent to which the proposed work will 
affect (favourably or injuriously) adjoining or other lands ; 

(11) the amount and number of the instalments by which the 
advance is to be repaid, principal and interest, and the dates 
on which these instalments are to be paid. 

R 
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4. When the application is for au advance not exceeding Its. 
1,000, the officer to whom it is presented shall ascertain, so far as may 
be possible from the oral statements of the applicant, or otherwise, the 
particulars numbered (5) to (11) above. These particulars shall be 
recorded on, or on a paper to be attached to, the application, and shall 
be signed by the officer, read over to the applicant, and acknowledged 
by him to bo correct. 

5, If the application be for a sum exceeding Ks. 1,000, and it be 
found to have omitted any of the particulars required by rule 3, the 
officer receiviug it may either return it for correction, or, at his discre- 
tion proceed as required by rule 4 in the case of applications for sums 
not exceeding Its. 1,000. 

0. The statements under head (8) of the heads mentioned in rule 
3, whether contained in the application or recorded under rule 5, shall 
at oucc be tested, as far as may be possible, by reference to such records 
bearing upon them as may be accessible to the officer to whom the ap- 
plication is made. 

7 . If the officer receiving the application be not authorized by 
the local Government under section 3 of the Land Improvement Act, 
to exercise the powers of a Collector under the Act, he shall forward the 
application to the Collector of the district, who shall cither dispose of it 
himself or refer it to an authorized officer for disposal. 

8. If the Collector or other such authorized officer as aforesaid 
(hereinafter called the “ Collector”) considers that there is primd facie 
reason to believe that the application should be granted, he shall cause 
it to be entered iu the register of applications and shall order a local 
inquiry to be made. If he is of opinion that the application should not 
be granted, be shall reject it. 

• 9. There shall be a local inquiry in every case. It sball be con* 
ducted by such persons and according to such rules as the local Govern- 
ment may from time to time prescribe, and shall be directed to testing 
and verifying the statements required by rule 3 to be entered in the 
application, or by rule 4, to be recorded by the officer receiving the 
application. 

If the officer receiving the application has been unable, in his exa- 
mination of the applicant under rule 4, to obtain information under any 
of the headings (5) to (11) of rule 3, the omission sball be supplied by 
the person making the local inquiry, . 
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10. When the work to be undertaken will cost more than Its. 
5,000 and is one requiring* professional skill, the applicant shall be re- 
quired to submit to the officer making the local enquiry an accurate 
plan, specification, and estimate. If the applicant is unable to furnish 
such a plan, estimate, or specification, the Collector may cause them to 
be prepared on behalf of the applicant, first requiring him to deposit 
such sum of money as may, in the opinion of the Collector, be sufficient 
to cover the cost, or, if he think fit, calling upon him to give security 
for the repayment of the same. 

11. On the completion of the inquiry, the officer by whom it was 
made shall forward to the Collector the whole of the papers connected 
therewith, together with his own opinion and recommendation. If the 
Collector, on receipt of the papers, thinks further inquiry necessary, lie 
may either make such inquiry himself or remand the case to the official 
who made the first inquiry, or transfer it to any other official authorized 
to conduct such inquiries, for the purpose of a further investigation 
being made. 

12. If, on a review of the local inquiry, the Collector is satisfied 
that the advance may be properly made, or that a less sum than that 
asked for may properly be granted, be shall record a decision to that 
effect. On recording such decision, the Collector may, if the amount of 
the advance to be made does not exceed Rs. 1,000, at once grant a 
certificate for the advance under section 14 of the Act. 

13. If the amount of the advance exceeds Rs. 1,000, the Collector 
shall report bis decision to the Commissioner. If the advance does not 
exceed Rs. 2,500, it may be sanctioned by the Commissioner. If it 
exceeds that amount, it shall be reported to the Board of Revenue, who 
may graut it if it does not exceed Rs. 5,000. Advances of sums above 
Its. 5,000 require the sanction of the local Government, and of sums 
above Rs. 10,000 that of the Government of India. The Collector, 
Commissioner, Board of Revenue, or local Government, may, on perusal 
of the records of the local inquiry, if they think that the advance should 
not be granted, refuse to grant it, or may order further inquiry, if tfiey 
think fit to do so. On receipt of the orders of the authority competent 
to grant the advance, the Collector shall issue a certificate for the 
amount, if it be ordered to be granted. 

14. When the Collector rejects the application for an advance, his 
decision shall be subject to appeal to the Commissioner, who may, if the 

• r 2 
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amount be within his competence to grant, disallow the rejection and 
direct the Collector to grant a certificate. If the amount be beyond his 
competence to gTant, he shall report the case for the orders of the au- 
thority competent to grant it. Decisions by Commissioners rejecting 
applications shall similarly be open to appeal to the Board of Revenue, 
and those of the Board of Revenue to the local Government. 

15. It shall be competent to the Commissioner, the Board of Reve- 
nue, or the local Government, to call for the record in any case, and to 
pasB such orders thereon as may be within their competence respec- 
tively. 

- 16. When the advance applied for does not exceed Rs. 1,000 no 
charge shall be made for serving such notices as it may be necessary to 
serve under sections 7 and 11 of the Act. When the advance applied 
for exceeds Rs. 1,000, but does not exceed Rs. 5,000, the serving of any 
notice which it may he necessary to serve shall be paid for by the appli- 
cant at a rate not exceeding half the rate required .for the service of a 
notice by a revenue court in the district in which the land is situate. 
When the advance applied for exceeds Rs. 5,000, the rate shall be that 
fixed for serving a notice by a revenue court in the district in which the 
land is situate. 

17. When a certificate is granted it shall be endorsed by the appli- 
cant to the effect that he has understood and agreed to all the terms, and 
it phnll be signed by him in the presence of, and shall be attested by, two 
witnesses. If any property other than the property of the applicant is 
pledged or mortgaged as security for the repayment of the advance, the 
certificate shall be similarly endorsed, signed, and attested by the sure- 
ties and witnesses, and if the applicant is a tenant who cannot furnish 
security of the nature referred to in section 7 of the Act, the certificate 
shall, be signed by his landlord and attested by two witnesses other than 
the landlord. 

18. The certificate shall be retained in the office of the Collector ; 
one copy shall be given to the applicant, and when advances are made 
payable at any tebsil or other subordinate district treasury, a copy of 
such certificate shall be sent to such treasury. 

19. Except with the special sanction of the local Government, no 
advance of any snm not exceed ing Rs. 500 shall be made unless it be 
repayable with interest within seven years from the date on which' the 
advance is made, and bo, advance exceeding Rs. 500 shall be made with- 
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out such sanction unless it be repayable within 12 years from such 
date. If in any case the proposed period of repayment exceeds 20 years 
from such date, the sanction of the Government of India to the proposed 
advance must be obtained. 

20. The interest charged on advances shall for the present be 
6j per cent, per annum. 

21. The local Government may subject to the provisions of rule 
20, make rules for the repayment of advances with interest and for regu- 
lating the instalments by which advances may be repaid and the place 
and time of repayment. Any person wishing to repay the advance 
received by him, or instalments of it, at an earlier date than that fixed 
in the certificate, may do so with the permission of the Collector. 

22. All payments shall be made at the office of the officer in 
whose sub-division the land to be improved is situated. Such officer 
shall keep a register of advances and repayments in such form as the lo- 
cal Government may from time to time prescribe for that purpose. 

23. Instalments may be suspended by order of the Commissioner 
for any reason that would justify suspension of the revenue demand. 
The Commissioner shall report the suspension to the Board of Revenue 
who, may pass such orders in the case as shall seem proper. 

24. No project shall be divided. After an advance has been sanc- 
tioned, and the whole or part thereof expended, a second advance shall 
not be made without the sanction of the local Government. 

25. No advance shall be made unless the value of the security 
offered exceeds by at least one-fourth the amount of the advance. 

26. Subject to the orders of the local Government, the Collector 
shall make provision for the proper inspection of works in course of con- 
struction for which advances have been made, and for ascertaining and 
securing that such advances are duly applied to the purpose for which 
they were made. 

27. The works and any accounts kept of the disbursements upon 
them shall be at all times open to the inspection of the Collector or 

* 4r 

other person authorized by him in that behalf. 

28. In the case of advances exceeding Rs. 5,000, accounts shall 
be kept by the recipient of the advance in any form that the Collector 
may, with the sanction of superior authority, prescribe. 

29. If at any time the Collector is satisfied that any person who 
has received an advance has failed to perform any of the conditions un- 
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der which it was made, he may, after recording in writing the grounds 
for the decisiou he has arrived at, and subject to the control of the supe- 
rior revenue authorities, proceed to recover from such person, or from 
any security of such person, under the provisions of the Act, any suras 
which remain due, together with any interest payable thereon. 

30. All works for which advances are made in a lump sum shall 
be inspected and reported on as soon as possible after the date on which 
their completion was directed in the certificate $ all works for which 
advances are made by instalments shall be inspected and reported on 
before each instalment subsequent to the first is paid. No advances 
Bhall be given — 

(1) to any landowner who is in arrears for the land revenue, or 
for any advance under the Act; 

(2) to any tenant who is in arrears for rent, or for any advance 
under the Act. 


ASSUMPSIT* 

Assumpsit, from the Latin ammo, is an implied contract, by which 
a man assumes or takes upon him to perform or pay anything to another, 
and to which he is bound upon the principles of equity and the just 
construction of law. 

1. If I employ a person to transact any business for me, or per- 
form any work, the law implies that I undertook or assumed to pay 
him so much as his labour deserved. And if I neglect to make bim 
amends, he has a remedy for this injury by bringing his action on tbe 
case ; in which be is at liberty to suggest that I promised to pay him 
so much as he reasonably deserved, and theu to aver that his trouble 
was really worth such a sum, which valuation is submitted to the de- 
termination of a jury. 

2. If one take up goods or wares of a tradesman, without expressly 
agreeing for the price, there is an implied understanding that the real 
value of the goods shall be paid, and an action may be brought accord- 
ingly. 

3. Another implied undertaking is, when one has received money 
belonging to another, without a consideration given on the receiver's 
part; for the law constenes the money received for the use of the owner 
only, and implies that the person so receiving it undertook to account 


o Vide Cabinet Lawyer, Chap. X., p. 469. 
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for it to the owner. And if he unjustly detain it, an action lies against 
him, and damages may be recovered. This is an extensive and benefi- 
cial remedy, applicable almost to every case where a defendant has re- 
ceived what, in equity and fairness, he ought to refund. It lies for 
money paid by mistake, or on a consideration which happens to fail, or 
through imposition, extortion, or oppression, or where any undue ad- 
vantage is taken of the plaintiff’s situation. 

4. When a person has laid out and expended his own money for 
the use of another, at his request, the law implies a promise of repay- 
ment, and an action will lie on this undertaking. On this principle it 
is established that a surety in a bond, who pays the debt of his principal, 
may recover it by action on the assumpsit, for so much advanced for the 
use of the principal. But an action will not lie for money paid, when 
the money has been paid against the express consent of the party for 
whose use it is supposed to have been paid. Neither can money be re- 
covered back when paid for carrying on an unlawful undertaking, as an 
unlicensed theatre, 10 Bing . 107. 

5. Upon a stated account between two merchants or other persons, 
the law implies that he against whom the balance appears has engaged 
to pay it to the other, though there be not any actual promise. 

6. The last class of implied contracts arises upon the supposition 
that every one who undertakes any office, employment, trust, or duty, 
contracts, with those who employ or entrust him, to perform it with in- 
tegrity, diligence, and skill. And if, by the want of either of these 
qualities, any injury accrues to individuals, they have their remedy and 
damages by a special action on the case. A few instances will suffice. 

If a public officer be guilty of a neglect of duty, or a sheriff or jail- 
or suffer a prisoner in custody for debt to escape, or if an attorney be- 
tray or wilfully neglect the cause of his client, he is liable for damages. 

With an innkeeper, there is an implied contract to secure his 
guest's goods in his inn ; with a common carrier to be answerable for 
the goods he carries ; with a common farrier, that he shoes a horse well, 
without laming him; with a tailor, shoemaker, or other workman, ttiab 
he performs his business in a workmanlike manner ; in which, if they 
fail, an action on the case lies to recover damages for such breach of 
their general undertakings. So, too, a surveyor being employed to sur- 
vey and value premises, upon the security of which money is about to 
be advanced ; if he, through ignorance or negligence, represent the value 
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of the security to be greater than it is, by which bis employer is de- 
ceived, be is liable to an action for damages. 

But if a person be employed to perform any of these offices, whose 
common profession or business it is not, the law implies no such general 
undertaking : in order to charge him with damages, a special agreement 
is necessary. 

If any one cheat me with false cards or dice, or by false weights 
and measures, or by selling me one commodity for another, an action 
lies for damages upon the contract : since the law implies that every 
transaction ought to be fair and honest. 

In contracts, likewise, in sales, it is constantly understood that the 
seller undertakes that the commodity is his own. In contracts for pro* 
visions, it is implied that they are wholesome : otherwise, in either case, 
an action lies for damages. 

BOMBAY HIGH COURT. 

Present : 

Mr. Justice Westropp, Chief Justice, and Mr. Justice Nanabhai Haridas. 

Reg. vs. Budha Nanku* and others. 

Evidence — Accomplice — Approver’s testimony — Corroboration — Confes- 
sion of co-prisoner. 

A conviction based on the testimony of approvers, uncorroborated as to the identity of 
the accused person, cannot be sustained ; and confessions of co-prisoners, implicating him 
cannot be accepted as sufficient corroboration of such testimony. 

In this case the appellants were convicted on the testimony of two 
approvers who were not corroborated as to the identity of the appel- 
lants except by the confessions of other persons tried with them. 

The Court (in delivering judgment said) : — 

As regards the others, the Court quashes the convictions and sen- 
tences on the ground that the approvers Shripatrav and Rama are not 
corroborated as to the identity of these latter prisoners. The confessions 
Of co-prisoners implicating them cannot, in our opinion, be accepted as 
evidenee to corroborate the testimony of these approvers : See 3 Rus- 
sell on Crimes, 4th edition, by Greaves, pages 603, 604, and 605, Beg. 
v., Malapaf and Beg. v. Chatur Purshotam, decided on the 7 th Ja- 
unary 1376 by West Mid ft&aibb&i Harid&s, JJ, 


* Vide I. L. B., 1, Bom. Series, p, 475. 
t 11, Bom. H. C. Bop., 195. 
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Speeches of the Members of the Council* of the Governor- General of 
India regarding the introduction of a Bill to define and amend the 

law relating to tie transfer of property. 

The Hobble Whitley Stokes As this is a convenient oppor- 
tunity for stating the views of the Government on codification in India, 

I propose, with the permission of His Excellency the President, to trou- 
ble the Council with some remarks on the subject, premising that they 
are little but a precis of what learned and enlightened lawyers like John 
Austin and David Dudley Field have written in England and the Unit- 
ed States. As no one ever does so, I need not acknowledge my obliga- 
tions to thefr master, Bentham, of whom Talleyrand said Ptlle de tout 
le monde il est toujours riche, 

“ In the first place, speaking as I am in India, I feel myself reliev- 
ed from the necessity of proving the possibility of successful codification. 
Thanks, chiefly, to the labours of Macaulay, Peacock, Maine, Stephen, 
William Macpherson (the Secretary to the late Indian Law Commis- 
sion), and my wise and learned predecessor, to work under whom whs 
not only a privilege, but an education, British India now possesses Codes 
on the following subjects : — 

I. Criminal Law (Act XLV. of 1860). 

II. Criminal Procedure (Act X. of 1872). 

III. Civil Procedure (Act VIII. of 1859). 

IV. Evidence (Act I. of 1872). 

V. Contract in General — Sale of Goods — Indemnity and Guaran- 
tee— Bailment— Agency — Partnership (Act IX. of 1872.) 

VI. Limitation and Prescription (Act IX. of 1871). 

VII. Specific Relief (Act I. of 1877). 

K These seven Codes apply to persons of every race and religion in 
British India. There are, besides, the following, which as yet apply only 
to limited classes of the population 

VIII. The Succession Act (X. of 1865), which deals with domi- 
cile, wills and intestacies. 

IX. The Divorce Act (IV. of 1869) ,f 

* The Council met at Simla on Thursday, 81st May 1877. * 

t Besides these, we have comprehensive Acts which may be regarded as Codes, dealing 
with the following speoial subjects Public Companies (X. of 1866), the Post Office (XIV. 
of 1866), Telegraphs (I. of 1876), Merchant Seamen (I. of 1858), Sea CostomsfVI, of 1863), 
Inland Customs (VIII. of 1875), Articles of War (7. of 1669), Stamps (XVIII. of 1869), 
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“ Passing over the Specific Relief Act, which has not yet under- 
gone sufficient probation, it is admitted by all unprejudiced and capable 
persons that, with one exception (the Code of Civil Procedure, Act V1IL 
of 1859, which will soon be replaced by Act X. of 1877), these Codes 
are woi’king smoothly, and have been found reasonably adequate to 
provide for the cases that occur in the administration of the branches of 
the law with which they respectively deal. 

cc This being so, one might have supposed that no deliberate pause 
would have been made in the completion of this great and useful work. 
But such, unfortunately, is not the case. With the solitary exception 
of the Guardian and Ward Act XIII. of 1874* (which does not apply to 
Bengal, Madras, or Bombay), the codifying of our substantive law has 
since April 1872 totally ceased in India. We know the causes of this 
cessation, but it would not be expedient to state them. 

“ Under these circumstances it seems worth while to consider the 
current objections to codification, and to mention the advantages which 
may be expected from resuming the work. 

" The current objections to codification are four in number. It is 
said — 

(1) that a Code cannot provide for future cases— in other words, 
that it is necessarily incomplete ; 

(2) that in the attempt to be systematic and concise, the language 
of codifiers must be left open to different interpretations ; 

(3) that a Code is inflexible, and does not adapt itself to the ex- 
panding wants of the society for which it is framed ; and 

(4) that the Codes which have been framed for foreign countries, 
in particular France and Prussia, have been failures. 

“ But these objections have often been answered. As to the first, 
it is true that a Code cannot provide for all cases, but is that any reason 
for not providing for as many as possible ? Moreover (as Austin points 
out), this objection is equally applicable to all law — whether it be a 
Code, a body of judiciary law, or a body of judiciary law supplemented 
by Statutes. 

Court Fees (VII. of 1870), Expropriation (X, of 1870), Coinage (XXIIL of 1870), Paper 
Currency (III. of 1871), Emigration (VII. of 1871 C Ports and Port-dues (XII. of 1875), 
Administration by Pcrblio Officers of trust and intestate estates (XVII. of 1864 and II. of 
1874). in a redistribution of the matter of our law, some of these Acts might form parts of 
Vrbafc the Now York codifiers call a Political Code. * 
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“ The second objection —that the language of a Code must be open 
to different interpretations —is also equally applicable to judge-made law, 
the specimens of which manufactured in this country are certainly not 
always free from ambiguity. But the best reply to this objectiou is, 
that iu India we can continue to follow the system of usiug concrete 
illustrations, and that our experience of the Penal Code shews that this 
method is admirably adapted to preclude uncertainty as to the meaning 
of the abstract propositions of which the bulk of a Code consists. 

“ The objection as to the inflexibility of a Code seem9 as futile as 
those already discussed. It comes in India to this, that it is better for 
the barrister-judges (who, as a rule, lead the High Courts) to make the 
law as they go along, than for the legislature, aided as it is by the ad* 
vice of every capable person in the country, to make the law as a guide 
beforehand. I feel as strongly as any one that the development of a 
country's law should be, as far as possible, the natural outgrowth of its 
material and social wants and of its highest ethical ideas. But for as- 
certaining these wants, for recognizing these ideas, the supreme Indian 
legislature is, and must always be, far more favourably situated than a 
body of judges whose experience is as a rule limited to their courts, who 
are generally ignorant of the languages of the people, and whose ability 
and learning (considerable as they are at present) will steadily deterior- 
ate as the pecuniary attractions of India diminish. We should remem- 
ber, too, that the machinery of Indian legislation is singularly swift and 
simple, and that as soon as the expediency of any amendment is esta- 
blished, there is no difficulty in having it at once effected. 

The last objectiou — that certain foreign Codes have been failures, 
and that therefore all codification must fail — hardly requires to be an- 
swered. But the answer may as well be given. The Codes referred to — 
that of Napoleon and the Prussian Code of the Great Frederick — were 
first attempts, framed when the science of law-making was not under- 
stood as it is now. For instance, those Codes contain no definitions 
technical terms, no explanations of leading principles and distinctions. 
The result is that they have not superseded the old law, and that they 
have had to be supplemented by numerous volumes of more or lesjs au- 
thoritative interpretations. But such defects are obviously accidents, 
not inevitable, and they have been avoided in framing the recent Ger- 
man Commercial Code [das attgemeine Deutsche Handekgesetzbuch, 1889,/ 
and Penal Code [Deutsches Slrafgcsetzbuch , 1870), the Italian Codicc 
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Civile (which is an admirable model), Livingstone's Louisiana Codes, 
and, I believe, other Codes (those of Holland, Austria, Spain, Lower 
Canada, Portugal, Brazil), of which I do not speak positively as I have 
not seen them. 

u Another objection (chiefly made by critics with a smattering of 
German jurisprudence) is that our Codes are not scientific enough ; 
while a still larger body of critics, who are wholly iunocent of law, de- 
clare loudly that they arc too scientific, reminding one of those would-be 
military authorities who assert that already the arms put into the hands 
o.f infantry are superior to the average human capacity for using them 
with effect. But these criticisms are mutually destructive, and may be 
left udlhout further notice. 

“ So much for the practicability of codification and for the objec- 
tions usually taken against it. Now as to the expediency of continuing, 
and, if possible, completing the work which has been so well begun in 
India. 

“ First of all, it will save the J udges and Pleaders the vast amount 
of labour now forced upon them in searching for precedents in reports 
and text-books, which, in the mufassal at least, are seldom thoroughly 
understood. This, of course, will facilitate the despatch of business, 
cheapen the cost of litigation and in some places, perhaps, enable us to 
diminish the number of our Judges. 

“ Secondly, an untrained Judge (and most of our Judges in India 
are, and will probably always be, untrained) is far less likely to go 
wrong in construing a well- framed Code than in drawing inferences 
from a crowd of half-understood decisions, or in submitting to the gui- 
dance of English text-books, written solely with reference to the system 
of English law — a system from which we, in India, have widely diverged 
in many important particulars. It is obvious that the number of ap- 
peals will thus be greatly lessened, and one urgently needed reform of 
out system of civil procedure will thus be effected without depriving the 
Natives in any degree of a right which they have come to regard as an 
indispensable security. 

“ Thirdly, the reduction of the whole of our law to a Code would 
necessarily have the effect of precluding our barrister Judges (and our 
Civilian Judges misled by barristers) from introducing into India Eng- 
lish technicalities and doctrines unknown to litigants and unsuited to 
this country. Even before the amalgamation of the Supreme and the 
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Sadr Court this practice had begun, and I could easily produce the 
most amazing rulings as to champerty, estoppel, laches, inadmissibility 
of oral evidence, and opening conditional sales which have become ab- 
solute. Since that amalgamation the technicalizing of our law has 
gone on with renewed vigour, and Your Lordship will remember that 
the Judicial Committee of the Privy Council has recently recommended 
us to abolish by legislation one of the doctrines so introduced. 

“ Fourthly, the process of oodification affords an opportunity for 
settling, by legislative enactment, many disputed questions which tbe 
Courts would never be able to settle. Take one or two illustrations of 
what I mean. For years our High Courts had been disputing whether 
title could be acquired by positive prescription, and as to the time ne- 
cessary to give an absolute right to the use of light, of a way, of water, 
or other easements. One learned Judge thought the proper time might 
be f four, five, or six years* ; some said it was twelve ; others twenty ; 
others that the law applicable to India was the English law before the 
passing of the Prescription Act in 2 and 3 Wm. IV. ; others that there 
was no law at all on the subject. The result was constant and ruinous 
litigation and great waste of time on tho part of the Courts. At last 
the legislature interposed, and by two short sections (27 and 28 of Act 
IX. of 1871) settled the matter apparently for ever. So far as I know, 
not a single serious doubt lias been raised during the past six years as to 
the meaning of these sections. Take, again, the subject of Majority. 
Hindus, Muhammadans, East Indians, Europeans, Jews, Parsis, had 
each a different law on this subject. The age of majority according to 
the Hindu law was, in Bengal, the commencement of the 16th year; 
elsewhere, the commencement of the 1 7th year. Then the Courts held 
that Natives under eighteen were minors for some purposes, but not for 
others. Till the legislature interposed the state of affairs might be des- 
cribed as insoluble doubt and endless expense and litigation. But the 
Maharaja of Vizianagram passed his Act (IX, of 1875), and in three 
months the Courts were happily relieved of a useless and time-consum* 
ing branch of their business. Take, again, the question as to what 
offences can legally be compounded. As to this the High Cotflrts^are 
hopelessly at variance, A single section would remove the difficulty. 

“ Fifthly, codification would be the safest and easiest method of 
introducing into the social law of the Natives reforms which are urgent* 
ly needed, but which only a few of them are enlightened enough to de* 
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maud. Take, for instance, the abolition of infant marriages. The Courts 
would never venture to hold such marriages illegal; and the legislature 
might; well' hesitate to raise, by an isolated measure, such a storm of ex- 
citemeut as was produced by the Act (XXL of 1850/ declaring that 
rights should not be forfeited by loss of caste, or by the Act (XV, of 
I860) permitting Hindu widows to marry again. But I believe that 
by a comprehensive measure dealing with the whole law of Husband and 
Wile, a measure framed with due regard to social needs and physiological 
laws, we might abolish infant marriages without meeting anything more 
than the trivial and transitory opposition of a few professional agitators. 
I mention this merely by way of illustration of my meaning. There is 
no intention of passing any such law. 

<f Sixthly, when we possess a complete Code the decisions of the 
Courts will necessarily be nothing but decisions as to its construction, 
and the system of reporting, which we have established for the four 
High Courts at the annual cost of about Its. 50,000, may then be placed 
by the inexpensive practice of periodical communications from the Re- 
gistrars of those tribunals to the Government of India in its Legislative 
Department. The amendments thus suggested could then be considered 
and (if approved) made by tbe legislature. 

“ I might dwell on other benefits sure to accrue from codification— 
the diminution of the bulk and expense of the libraries with which law- 
yers and judges must now be provided at their own cost, or at that of 
the Government ; the improvement in the character of the legal profes- 
sion which would result from making the law simple and’ scientific ; the 
diffusion among the people of a more accurate knowledge of their rights 
and duties than could be obtained in any other manner ; the effective- 
ness of good Codes as instruments of education ; the beneficial influence 
which our Codes would exercise on th$ legislation of England and^some, 
at all events, of her Colonies. But these results are remote and com- 
paratively unimportant. 

"I will now describe with some particularity the work which re- 
mains to be done before Indian law can be said to be completely codified. 

“ First, we have to finish and then to arrange our Code of the law 
of Contract. Here the following subjects have still to be dealt with : 
Sales of immovable property; Mortgages and charges on land; Leases ; 
Fixtures; Settlements; Tpwers; Exchanges; Insurance (Marine, Fire, 
And Life) $ Cartiers (Marine and Inland); Bottomry, Respondentia] and 
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other liens on Moveables; Negotiable Instruments. All these subjects, 
with the exception of Exchanges, Carriers, and certain liens on Moveables, 
were handled by the lato Indian Law Commission, We possess their 
drafts in the Legislative Department, and on one of these drafts the Bill 
which I now ask leave to introduce is founded. 

“ As regards the law relating to Persons, we already possess Acts 
dealing directly or incidentally with Minors and Lunatics, and no fur- 
ther legislation seems necessary at present in this respect. 

e( Save as regards the infractions provided for by the Penal Code, 
the law relating to Personal Rights is almost wholly untouched by out 
legislature. So far as regards the right of protection from bodily injury, 
defamation and insult, it would be most conveniently dealt with in a 
Code of the law of Torts or Actionable Wrongs j but to deal with 
Wrongs, one must obviously first know the correlative Rights, and as in 
many cases these have not yet been ascertained and declared. I would 
not now take up this subject of Torts. 

<f Wo then come to the law of Personal Relations, namely. Husband 
and Wife, Parent and Child, Guardian and Ward, Master and Appren- 
tice, Master and Servant. So much of the law of Husband and Wife 
as relates to the solemnization of Marriage and to Divorce has already 
been codified so far as regards Christians and persons not professing the 
Christian, Jewish, Hindu, Muhammadan, Par si, or Buddhist religion ; 
and I have here only to suggest that it would be convenient to amalga- 
mate the Marriage Acts III. and XV. of 1872, and to withdraw the 
anomalous power to grant marriage-licenses, which the Presidency High 
Courts now possess. 

u As to Parent and Child, their respective rights and duties, our 
Statute-book is almost a blank; and some painful litigation as to the 
rights of fathers to the custody of their children has, consequently, beetj 
the result. The law on this subject might easily and usefully be codi- 
fied ; but of course the proposed measure should leave untouched Hfaidns 
and Muhammadans, whose parental rights— at all events in the Presi- 
dency towns — are secured to them by statute. It might fitly apply to 
Euiopeans domiciled in India, East Indians, Armenians, Jews, 'Native 
Christians, and probably Parsis. 

The law of Guardian and Ward is already codified, so far only as 
regards Europeans, their children and grand-children, in territories not 
under a chartered High Court, by Act XIII, of 1 874. I would extend 
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this law to the rest of British India, and make it apply to the whole 
population except Hindus, Muhammadans, and perhaps Buddhists. 

“ The law of Apprentices has been dealt with by Act XIX. of 1850 
and a section in Act I. of 1859. But the law of Master and Servant is 
still uncodified, though various Acts (such as XIII. of 1859 and IX. of 
I860), have been stuck patch wise on the mass of reported cases in which 
the bulk of it is contained. Many of these cases are contradictory : all 
(except to lawyers in the Presidency towns) are inaccessible ; and I 
think: there is no subject which might more fitly be taken up and dealt 
with in a spirit of fairness to the employer as well as to the employed. 
Much of the harshness with which Europeans and East Indians some* 
times treat Native servants is due, I am convinced, to the absence of any 
distinct, ascertainable law as to their respective rights and duties. 

“ The law of property, which would stand next in a scientific ar- 
rangement of a Complete Civil Code, is to a large extent dealt with by 
one of the drafts already mentioned. There seems no pressing need for 
declaring the law as to certain matters not so covered, such as the pro- 
perty of the State and the ownership of animals wild by nature. There 
remain the three subjects — all of peculiar importance in India — of 
Trusts, Servitudes (or Easements) and Boundaries. As to Trusts, 
though one learned Judge has held (4 Beng. 0. C. J. 281) that trusts 
cannot he created by Hindus, another learned Judge of the same High 
Court (Hid. 134) lays down (I venture to think correctly) that there 
is no country in the world where fiduciary relations exhibit themselves 
so extensively and in such varied forms as in India, and that possession 
of dominion over property, coupled with the obligation to use it, either 
wholly or partially for the benefit of others than the possessor, is fami- 
liar to every Hindu. Nevertheless we have no law on this subject save 
what is scattered through the library oalled the Equity Reports. Ex- 
cept so far as regards the acquisition of a prescriptive title, the law of Ser- 
vitudes has also been left untouched by the legislature ; and the Indian 
Courts are consequently left to the guidance (when they can get it) of a 
host of English cases often conflicting and sometimes unintelligible. The 
subject of Boundaries in their civil aspect is also untouched save by 
some local laws dealing with petty matters, such as disputes and the 
erection and repair of boundary-marks. 

“ The subjects of Shipping, Corporate Property Patents, Copyright 
and 'Irade-marks may also here be mentioned.. Bat with the exception 
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of Copyright, they have already been dealt with by the ludiaa legisla- 
ture well enough, at all events, to render immediate codification unne- 
cessary. As to Copyright, our present law (Act XX. of 1847) does not 
provide for works of the fine arts, photographs and lectures. It is also 
defective as to piracies by translations. Our law as to Patterns and De- 
signs (Act XIII. of 1872) is a dead letter. 

“ We now come to the law relating to the acquisition of Property, 
by (1) Occupancy or Prescription ; (2) Accession ; (3) Transfer inter 
vivos ; (4) Will; and (5) Succession. 

“ Prescriptive titles are sufficiently dealt with by the limitation 
Act IX. of 1871. 

“ As to acquisition of property by Accession, we have no law as to 
fixtures, except what may be revealed by English text-books. The Bill 
which I now ask leave to introduce deals, I hope, satisfactorily with this 
subject. The law of Alluvion and Deluvion is in a land like this, of 
huge, silt-laden and shifting rivers, obviously of the very first impor- 
tance ; but it is still contained in an old Bengal Regulation (XI. of 
1825), which is not only incomplete but obscure ; and which is encrust- 
ed with decisions of the late Sadr Courts, the High Courts, and the Ju- 
dicial Committee of the Privy Council, many of which are conflicting. 
Moreover, it does not apply to Sindh, where I believe the only rules on 
the subject are certain executive orders which, under the Indian Coun- 
cil's Act, section 25, have gained the force of law. The law of Acces- 
sion to Movable property is untouched, save by sections 155, 156, 157 
of Act IX. of 1872. 

“ Transfer inter vivos has, so far as regards sale of moveables, been 
dealt with by the Contract law, and will, as regards land, be dealt with 
by the Bill which t now ask leave to introduce, supplemented, as that 
measure will be, by the Registration Act. But the subject of Gifts 
inter viros is as yet untouched, though Donations mortis cansd are dealt 
with by the Succession Act. , 

“ Acquisitions under Wills are provided for by Act X. of 1865, so far 
as regards Europeans, East Indians, Armenians, Jews, Parsis, and Native 
Christians ; so far, also, as regards Hindus in the Lower Provinces and 
the Presidency Towns. The testamentary portion of this Act might n8w, 
I think, usefully be extended to Hindus in the rest of British India. 
But on this matter the Local Governments must first be consulted. 

“ Succession ab intestaio is provided for by the same Act, so far as 
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regards the whole population except Hindus, Buddhists and Muham- 
madans. 

“ I have hitherto said nothing as to the possibility or the expe- 
diency of codifying the Native laws. But as the Advocate General of 
Madras, in a hook of which a large number of copies has been sent to 
the Legislative Department, proposes to codify cc the whole Hindu law” 
— (including, I presume, the law of Ordeals), — a few remarks may be 
made on this subject. 

“There would obviously be great political danger and no practical 
advantage in codifying the Muhammadan law, which, as every one 
knows, is founded on the Karan, aud the Traditions and the Maxims 
which have been developed out of them. 

'•Speaking roughly, the only parts of the Hindu law (by which I 
mean the inspired Dhamasaslra) which are now administered by our 
Courts relate to Inheritance, Maintenance, Partition of undivided Pro- 
perty, Widow’s Estate, Mortgages and Adoption. I exclude the law of 
Hundis (Native bills of exchange), which, so far as I know, is not di- 
vinely revealed, but is merely part of the custom of Hindu merchants. 
There are serious difficulties in the way of touching any of these laws : 
first, because they are all believed to be founded on a divine revelation, 
and great suspicion would certainly be excited if we mlechchhas attempt- 
ed to meddle with them ; secondly, because they vary, more or less, in 
Bengal, Madras and Bombay (take, for example, the power of a widow 
to adopt a son to her deceased husband), and uniformity, one great ob- 
ject of a Code, could not therefore be secured save with the certainty of 
change and the probability of such irritation ; thirdly, because many of 
the sources of the Hindu law have either not been translated at all, or 
(like the Vyavahara Nagukhu) translated so badly as to mislead rather 
than guide ; fourthly, because even supposing we succeeded in codifying 
the Hindu law, the result would certainly not be applicable to the Hin- 
dus and Sikhs of the Paujab, nor to the non-Aryan and non-Brahmanic 
population of the south of India, nor, I believe, to the Hindus in the 
Central Provinces, where local custom overrides Bramanic jurisprudence, 
nor to the aboriginal bill tribes anywhere ; lastly, because by codifica- 
tion wc should stereotype laws which, however interesting from the ar- 
chaeological point of view, have (like all laws based on theological ideas) 
something irrational and inhuman about them. For instance, suppose 
wc codified the Hindu law of Inheritance, we should have to found it on 
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the notion that the right of each relation to succeed depends on his com- 
parative efficacy in performing the obsequies of the deceased, and we 
should consequently have to exclude sons who chanced to be either blind 
or deaf and brothers who were addicted to any vice. Suppose, again, 
we codified the Hindu law of Adoption, we should have to declare that 
an orphan could not be adopted, because, forsooth, there is no one to 
give him to his adoptive parent (2 Madras High Court Reports, 129). 
This surely is not the kind of jurisprudence that a civilized nation should 
try to perpetuate. The wisest, and, I believe, the most welcome mea- 
sure that could possibly be passed affecting the Hindus would be au Act 
enabling them to discard their own law of property — in other words, to 
adopt (without prejudice to vested rights) the legal status of Europeans 
domiciled in India, the change of status being formally registered, pub- 
licly announced, and, when once made, absolute and irrevocable. This 
suggestion is immediately due to Mr. J. D. Mayne’s paper (Madras 
Journal of Literature and Science , 1861-65) on the administration of 
Native law in the Courts of the Madras Presidency, the ablest essay 
that I have ever read on the subject of the law which should be applied 
to a conquered nation. The ultimate source of the suggestion is of 
course the well known decision of the Privy Council in Abraham v. Ab - 
raham , 9, Moore, I. A., J95. 

“ I have thus, T hope, shewn — 

(a) that laws may be successfully codified in India, 

(4) that the current objections to codification are groundless, 

(c) that it is expedient to continue the work of codification except 
as regards the native laws, 

(d) that much remains to be done before that work is complete. 

“ In determining the order in which subjects should be taken up 
for codification, we should of course be influenced more by the actual 
wants of the country than by any love for logical arrangement, legal 
symmetry or scientific completeness. Bearing this in mind, we should, 
I think, first take up the three Bills which the late Indian Law Com- 
mission framed with a view of completing their Code of Contnjtet law 
(Act IX. of 1872). These are : — 

" The Transfer of Property Bill, which deals with sales of land, 
mortgages, leases, fixtures, settlements, and powers, and which I now 
ask leave to introduce. 

t 2 
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“ The Insurance Bill, which deals with fire, life, and marine in- 
surance. 

" The Negotiable Instruments Bill, which deals with Bills of ex- 
'change, cheques and promissory notes, and which we propose to make 
an embodiment of the actual law on the subject in India and England. 

“ These three Bills no doubt require considerable modifications, but 
they could in a few months be made most useful measures, and would 
be welcomed by every one whose interest is not to keep the law obscure 
and inaccessible. The subject of Fire, Life and Marine Insurance is one 
of growing importance in India, but (like the law of Master and Ser- 
vant) it is contained in about two thousand reported English cases, 
patched with four Acts of the Indian Legislature. The Natives have no 
other law on this subject, though I believe that Hindu merchants have 
a custom of insuring goods sent by land or river from one part of Bri- 
tish India to another. As regards Negotiable Instruments, no doubt, 
we should abstain from contravening the custom of Hindu merchants as 
to hundis. But the proposed law need not be inoperative as to these 
instruments, for the Calcutta High Court has held that when the analo- 
gy between hundis and bills is complete the English law applies. The 
opportunity too might be taken to remove the doubts whether a hundi 
payable to order is negotiable without the written endorsement of the 
payee (1 Hyde, 155) ; whether notice of dishonour is necessary in the 
case of a hundi (Cory ton, 88). Of course the provisions as to cheques 
and promissory notes would extend to Natives as well as Europeans. 

“ We might then take up the subject of Master and Servant, to 
which I have already referred. The opportunity might be used to amend 
the law as to the right of servants to compensation for injury caused by 
tbe negligence of foremen in their masters’ employment, and to enable 
the Local Governments to establish a system of registering domestic 
servants. 

• “ The subjects of Alluvion and Diluvion might then be dealt with. 
In Lower Bengal, in the Panjab and in Sindh a clear and comprehen- 
sive law on these subjects is very necessary, and the text- books in the 
library of the Legislative Department by American and Italian writers 
would aid us effectively in working up the decisions of the Indian Courts 
and the Privy Council. 

u I would then take up tbe law of Servitudes or Easements. The 
subject is, no doubt, most difficult and complicated. But we have the 
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materials collected in England by Mr. Goddard, one of the gentlemen 
lately employed under a Royal Commission to prepare a specimen Di- 
gest, and we should doubtless receive on such a matter uselul suggestions 
from the local authorities. 

“ We might then deal with Boundaries. An Act of a very few 
sections would contain all the rules that are needed on this subject, such 
as rules as to lateral and subjacent support, trees growing on or near 
boundaries, the rights of owners of land bordering upon water or bound- 
ed by roads, the duties of conterminous owners to maintain boundaries 
and fences. 

t( When these measures have been passed, it will be found that 
the Rights of the population will, to a large extent, have been ascer- 
tained and declared. Then (but not till then) we should take up the 
subject of Torts or Actionable Wrongs, laying down clear rules as to 
the measure of damages. in the case of each. It has been objected 
(strange to say by a Judge of the Calcutta High Court) that a Code of 
the law of Torts would suggest kinds of litigation now very rare, if not 
wholly unknown in India. What if it would ? Because the people are 
now unaware of the existence of their power to obtain redress by civil 
suit from those who infringe their rights, are we always deliberately to 
keep them in ignorance of such power ? 

“ But let us examine the learned Judge’s vague prophecy. The 
most cursory inspection of our law reports will shew that the Natives 
are in the habit of suing for each of the three great classes of wrongs, 
namely, wrongs to the person (such as assault, malicious prosecution, 
libel, slander), wrongs to immoveable property (such as trespass, stoppage 
of water, obstruction of lights) , wrongs to moveable property (such as 
wrongful distress, wrongful attachment, false representation). 

" Besides these, the Indian legislature has expressly recognized or 
provided for suits for loss of caste which, I presume, means suits for 
compensation for expulsion from caste (Act VIII. of 1859, section 2D8), 
false imprisonment (IX!. of 1871, schedule II. No. 21), seduction ( ib . 
No. 27), obstructing ways and diverting water-courses ( ib . Nos. 81, 32), 
taking, damaging or wrongfully detaining moveable property (ik Nos. 
26, S3, 34), misuser of property (i ib . No. 38), infringement of patents 
(XV, of 1859, sections 22, 23) and of copyright (XX. of 1847, section 7), 
death caused by actionable wrong (XIII. of 1855), negligence of carri- 
ers (III. of 1865, sections 7 and 8), cattle trespass (I. of 1871, Chapter 
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Vlij, damage doue to goods in a bailee's possession (IX. of 1872, sec- 
tion 180), injury caused to an agent by his principal's neglect or want 
of skill ^1X. of 1872 section 225). It must be admitted that the whole 
of the English law of torts, except perhaps the law relating to slander 
of title, has been introduced into, and is actually administered in British 
India; and if, in codifying that law, it be thought desirable to declare 
that certain injuries for which an action would now lie in England 
should not be actionable in India, what can be easier than to do so? I 
do not know what those injuries are, nor, 1 suspect, does the learned 
judge ; but we ought to make three amendments in our law of torts : 
first, we should bar suits, or mere oral abuse (6 Beng. Appendix 99) ; 
secondly, we should finally get lid of suits for criminal conversation, 
which may apparently still be brought by Hindus ; and thirdly, we 
should alter the law in the Presidency towns so as to allow an injured 
person to bring a civil suit without instituting criminal proceedings. 

"The outline of a complete Civil Code would then be nearly filled 
in. There would remain the subjects of Parent and Child, Trusts, Gifts 
inter vivos , Accession to Moveables, certain Liens on Moveables, Carriers 
(Marine and Inland). The order of dealing with them is unimportant* 

“The difficult task of arranging scientifically the various chapters 
of the Civil Code thus produced would then remain ; and to the finished 
work we should either prefix or subjoin a chapter containing rules for its 
interpretation. The materials for this chapter are already collected iu 
the works of Dwarris, Maxwell, and the American Sedgwick ; and its 
enactment would afford a good opportunity for getting rid of the per- 
nicious and illogical distinctions between the modes of construing re- 
medial statutes, penal statutes, and statutes imposing charges on the 
subject, which Lave been imported from England by judges more fa- 
miliar with the common- law than impressed by the importance of giving 
effect to the wishes of the legislature. 

• “ And now, my Lord, I have nearly done. In carrying out this great 
work of codification, the Government of India is well aware that it will 
meet with the hostility of many and (what is worse) the indifference of 
most of those for whose sake it is undertaken. Some of the judges will, 
I fear, oppose codification, because when once it is achieved it will limit 
their discretion and reduce them from their present position of judicial 
lawgivers to' the comparatively humble but useful employment of inter- 
preting and carrying out the will of the legislature. The baser sort of 
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mv own profession (not, I am glad to say, tbe more enlightened and 
unselfish members of it) will naturally oppose everything that tends to 
make the law clear and accessible, and thus to diminish litigation. The 
Indian public will doubtless be as indifferent to codification as the English 
public has hitherto proved to be. Nor can Your Lordship, or any of 
my colleagues, or 1 myself, hope to earn the fame which is justly due to 
those who finish a vast and useful work. For the measure which I have 
sketched out cannot possibly be prepared, criticised and passed into law 
in less than nine years, and before that time expires we shall all, so far 
as India is concerned, have attained to official nirvana . But let the 
judges and lawyers be comforted with the assurance that we shall alter 
as little as may be tbe substance of the laws with which they are so fami- 
liar. The Eumenides shall not say to us, as they said to the younger gods, 
‘ Ye have overridden the ancient laws (palaious nomous kathippasasthe) * 
Let the public be consoled with the pledge that no pains will be spared 
to make our drafts clear, brief and accurate, and that all competent cri- 
ticism will be heartily welcomed and carefully utilised. And for us, my 
Lord, let us be satisfied with the consciousness that we shall have resum- 
ed, and to some extent carried out, the policy of providing a simple, 
compact and uniform system of law for the countless millions who now 
are, and hereafter will be, living and working and gathering wealth, 
gaining legal rights and incurring legal liabilities, under tbe beneficent 
rule of the Empress of India and her successors.” 

His Excellency the President said : “ The very able exposition of 
principles, and the lucid and interesting narrative of facts, which the 
Council has just had the advantage of hearing from the Hon'blo Mem- 
ber, who has asked leave to introduce this Bill, make it unnecessary for 
me to remind Hon’ble Members that the Bill is part of a great under- 
taking, and that this undertaking, commenced by men of great eminence 
and ablility, has been for some time suspended, But I believe I am in 
a position to inform tbe Council that the Government of India flow 
resumes the task of codifying the substantive law of India, not only with 
the sanction, but I think I may say with the sympathy, of the present 
Secretary of State, This is an encouraging fact. # 

“ My hon’ble colleague has reminded us that codification has been 
regarded, not only with reluctance, but with some degree of mistrust, 
by a larg 1 © and influential body of legal opinion, which has lent its 
authority to confirm the impression that codification is either not feasible, 
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or, if it be feasible, not beneficial. However, I noticed with consider- 
able satisfaction some months ago that the Chief Justice of England — of 
whose genius and patriotism all England is justly proud — did not hesi- 
tate, in a public speech he then made, to declare that, in his opinion, 
the time had come for England herself to follow the example of other 
civilized States, and make haste to get rid of what a great English Poet 
has called : 

1 the lawless science of our law. 

That codeless myriad of precedent, 

That wilderness of single instances. 

“ Now it so happens that my own official life, although wholly un- 
connected with the legal profession, has led me at various times to 
reside in different continental countries, all of which already possess a 
completed Civil Code. For instance, I may mention France and 
Prussia, to which my hon’ble friend has referred, also Austria, Portugal, 
Italy and Denmark ; which latter country was — according to Bentham 
— the first in Europe to codify its law. Perhaps, then, I may be allowed 
to record the fact that, in all these countries, codification has been found 
to be not only feasible but exceedingly beneficial to the whole commu- 
nity, and very conducive to the comfort of all classes. I am quite 
certain that, both in Prussia and France, the present Civil Code, as now 
revised and amended, is regarded by the whole population as one of the 
greatest blessings which Government could have given it. Therefore, I 
think I am entitled to congratulate my hon'ble colleague, Mr, Stokes, 
upon having inaugurated his administration of the great Department 
of Government over which he now presides by the question which I 
have now put to the Council.” 



1877. 


THE LEGAL COMPANION. 


151 


MADRAS HIGH COURT. 

The 28 th November , 1876. 

Full Bench : 

Before Sir W. Morgan, C. J., Mr. Justice Holloway, Mr. Justice lanes, and Mr. 

Justice Kindersley. 

Reo. vs. Mtjthavan* and four others. 

Criminal Procedure Code, sec. 188. 

The offences of enticing away a married woman with a criminal intent and of criminal 
breach of trust are not offences which may lawfully be compounded. 

Upon a reference, by the District Magistrate of Tinnevelly, of the 
Proceedings of the 2nd-class Magistrate of Tuticorin in Cases Nos. 275 
and 277 of 1876, Counsel not appearing. 

The High Court passed the following 

Ruling. — In the cases reported the 2nd-class Magistrate has allowed 
prosecutions for the offences of enticing away a married woman with intent 
to have illicit intercourse, and of criminal breach of trust, respectively, 
to be withdrawn under Section 188 of the Code of Criminal Procedure. 

The District Magistrate submits that the offences in question are 
not offences which may lawfully be compounded. The High Court 
agree that the offences of enticing away a married woman with a crimi- 
nal intent and of criminal breach of trust are not offences which may 
lawfully be compouned. The circumstances of the cases brought to notice 
are, however, such as to render active interference on the part of the 
High Court unnecessary. 

[Upon the general question of what offences'inay be lawfully compounded see Beg. v. 
JtaUmat, I. L. R. 1 Bom., 147 (Full Bench) and note.] 

BOMBAY HIGH COURT. 

The 15U December, 1876. 

Present : 

Mr. Justice Westropp, C. J, and Mr. Justice Sargent. 

Natha HiRAj* and another (Plaintiffs,) 

vs. 

Janardhan Rah Chundsa and another (Defendants.) 

Limitation — Act IX, of 1871, Schedule II., Cl. 72 — Promissory note 

—Novation. * 

the holder of a promissory note, payable on demand, dated 14th April 1870, demanded 

* Vide I. L. R„ 1, Madras Series, p. 191. 
f Vide I* L, R., 1, Bom. Serie8 f 503, 

U 
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payment on 8th December 1872. The maker then paid intereet in advance op to let April 
1878, upon the condition that the holder should make no demand until that date. 

Meld that this transaction amounted to the substitution of a new contract for that con- 
tained in the promissory note ; that the period of limitation must be reckoned from 1st 
April 1873 ; and that, consequently, a suit to recover the balance due on the note, instituted 
on 27th March 1876, was not barred. 

The following case was stated for the opinion of the High Court in 
accordance with Section 55 of Act IX. of 1850 by J. O’Leary, First 
Judge of the Court of Small Causes at Bombay : — 

“ 1. The action in this case was brought for the recovery of a ba- 
lance alleged to be due by the defendants to the plaintiffs on a promis- 
sory note, bearing date 14th April 1870. 

“2, The said note purported to be payable on demand. 

“ 3. The first unqualified demand on the note was made on or 
about the 8th December 1872. 

“ 4. This suit was instituted on the 27 th March 1876. 

“ 5. The defendants pleaded the Law of Limitation as a bar to 
the claim, the first absolute demand having been made more than three 
years before the institution of the action. 

" 6. The plaintiffs contended that the period of limitation ought 
to be computed from 1st April 1873, and relied upon the following facts 
(which were proved to the satisfaction of this Court) iu support of their 
contention : — 

(a) On the 8th December 1872, the defendants made a proposal to 

the plaintiffs, which, translated into English, was in the fol- 
lowing words 

1 We pay you now interest up to the 1st April 1873. 

You are not to make any demand upon us until the 1st 
April 1873.’ 

(b) The plaintiffs at once accepted this proposal. 

• (c) The defendants, immediately on the plaintiffs’ acceptance of 
their proposal as aforesaid, paid to the plaintiffs interest on 
the note up to the 1st day of April 1873. 

[d) At the same time one of the defendants ( Janardhan Ramchandra) 
with the knowledge and consent of his co- defendant wrote 
a memorandum upon the note in the following form : — 

* 8th December 1872, paid interest up to 1st April 1873.’ 

" 7. During the interval of time that elapsed between the 8th 
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December .1872 and the 1st April 1879, the plaintiffs made no demand 
for repayment of the amount secured by the note. 

“ 8. Upon this evidence the Fourth Judge who tried the case dis- 
allowed the plea of limitation and gave judgment for the plaintiffs for 
the amount claimed. 

“ 9. The defendants obtained a rule nisi for a judgment in their 
favour on the ground that the Fourth J udge was in error in holding 
that the plaintiffs were entitled to sue within three years from 1st 
April 1873. 

11 10. The First and Fourth Judges, before whom the rule nisi 
came on for argument, discharged the rule subject to the opinion of the 
the High Court, which we have now the honour to solicit upon the 
question, 

“ Whether the plaintiffs were entitled to bring their suit within 
three years from the 1st April 1873 under the circumstances stated in 
this case?” 

The reference was considered by Westropp, C. J., and Sargent, J. 

There was no appearance of the parties either in person or by 
counsel. 

Per Curiam : — We think that the transaction of the 8th December 
1872 amounted to the substitution of a new contract for that contained 
in the promissory note of 14th April 1870, under which new contract 
the plaintiffs, in consideration of a payment of interest in advance up to 
the 1st April 1873, agreed to defer their demand for the principal, and 
to forbear to sue until that day. Hence the period of limitation must 
be reckoned from that day, and the suit, having been brought on the 
27th Mar ch 1876, is not barred. The verdict, therefore, should stand- 
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HIGH COURT, N. W. P. 

The 16 th December, 1876. 

Present : 

Sir Robert Stuart, Kt., Chief Justice, and Mr. Justice PearBon. 

Ilahi Baksii and others (Defendants)* 


vs. 

Imam Baksh and others (Plaintiffs.) 

Act Fill , of 1859, ss, 7, 97 — Omission of part of Claim — Withdrawal of 
Suit — Institution of Fresh Suit, including pari of Claim omitted, 

'Where the plaintiffs in a suit were permitted to withdraw from the same, with a view 
to bringing a frenh suit which should include a portion which had been omitted of the 
claim arising out of the cause of action, and such fresh suit was brought, the additional por- 
tion of the claim in that suit was not barred by s. 7 of Act VIII. of 1859. 

The Court (In delivering judgment said) : — As to the first plea, 
it would seem that the reason for which the former §uit was withdrawn 
was that a fresh suit might be brought which should include a portion 
which had been omitted before of the claim arising out of the cause of 
action, and the permission to bring the new suit must be reckoned to be 
permission to supply the former omission. This being so, we are of opi- 
nion that the additional portion of the claim in this suit is not barred 
by s. 7, Act VIII. of 1859. A similar view was taken in special appeal 
case No. 180 of 1876, decided by a Bench of this Court on the 28th 
April last. 1 


* In that case the application for permission to withdraw the former Buit was based on 
the ground that a portion of the claim arising out of the cause of action had by mistake 
been omitted to be included in the plaint with which that suit had been commenced, and on 
that ground permission for the withdrawal of the suit, and to bring a freBh suit was accorded. 
Under these circumstances the Court (Pearson and Spankie, JJ.) was of opinion that it 
would not be fair or reasonable to hold that the aforesaid portion of the claim could not be 
entertained in the fresh suit, although it might be true that the defeot in the former plaint 
might have been amended without recourse to the provisions of s. 97 of Act VIII. of 1859. 


Yidt I. L. R,, l f All. Series p. 324. 
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PRIVY COUNCIL. 

The m, im, nth and \ith May, 1876. 

Present : 

Sir James W. Colfile, Sir Montague E. Smith, and Sir Bobert P. Collier. 

On Appeal from Calcutta High Court. 

Khajooroonissa* (Defendant) Appellant, 

verms 

Rowshan Jehan (Plaintiff) Respondent. 

Compromise — Appeal — Fraud — Mahomedan Law — Devolution of Pro- 
perty — Deed of Gift — Will — Presumption of Marriage. 

In a suit brought on behalf of an infant daughter by her mother as guardian, a decision 
was given partly for and partly against the defendant, who there upon filed an appeal, which 
ha afterwards withdrew in accordance with the terms of a compromise purporting to have 
been made with the mother and daughter. Subsequently, at the Buit of the daughter, the 
compromise was set aBide as fraudulent and collusive, and a review of the original decision, 
in so far as it was adverse to the plaintiff's interest, was allowed. The defendant then ap- 
plied that his appeal might be revived, but his application was rejected by the High Court, 
on the ground that he had deprived himself of his opportunity of appeal by his own fraudu- 
lent conduct. Held, by the Judicial Committee, that the effect of setting aBide the com- 
promise was to remit both parties to their original rights, and that if the plaintiff was to be 
allowed to be»heard against so much of the original judgment as was unfavorable to her, the 
defendant must similarly be heard against bo much of the same judgment as was unfavorable 
to him. 

The policy of the Mahomedan law is to prevent a testator interfering by will with the 
course of the devolution of property according to law among his heirs. But a holder of 
property may defeat the policy of the law by giving in his lifetime the whole, or any part, 
of his property to one of his heirs, provided he complies with certain forms. This may be 
done by a deed of gift without consideration, or by deed of gift for consideration. A con- 
veyance by deed of gift without consideration is invalid, unless accompanied by delivery of 
the thing given so far as it admits of delivery. In the case of a gift for consideration, the 
delivery of possession is not necessary for its validity, and no question arises as to the ade- 
quacy of the consideration ; but there must be an actual payment of the consideration by 
the donee, and a bond fide intention on the part of the donor to divest himself inpr&senti 
of the property and to confer it on the donee. It is incumbent on those who set np transac- 
tions of this nature, to show very clearly that the forms of the Mahomedan law, whereby its 
policy is defeated, have been strictly complied with. 

By the Mahomedan law, a testator may bequeath one^third of bis estate to a stranger, 
but cannot leave a legacy to one of his heirs without the consent of the rest. A will pun*, 
porting to give one-third of the testator’s property to one of his sons as his executor, to be 
expended at the son's discretion in undefined pious uses, and conferring on such son a bene- 
ficial interest in the surplus of such third share, held to be on attempt to give, under color 


* Vide I. L. R., 2, Calc Series, p, 184. 
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of a religious bequest, a legacy to one of tlie testator's heirs, and to be invalid without the 
confirmation of the other heirs. 

Where a sou has been uniformly treated by his father and all the members of the family 
as legitimate, a presumption arises uuder the Mahomedan law that the son's mother was his 
father's wife. 

Snt Robert P. Collier : — This case, which fills a great mass of 
printed paper, and has occupied much time, fiually resolves itself into a 
few points not attended with any very great difficulty. In order to 
mate those points intelligible, a short history of the whole case appears 
to be necessary. Rajah Deedar Hossein died in 1841, possessed of half 
of the large zomindary of Soorjaporc . He left fivejsons'and five daughters. 
According to the contention of the one side he left five widows; accord- 
ing to the contention of the other side he left one wife and four concu- 
bines. Enayut Hossein , bis eldest son, possessed himself of all the pro- 
perty of the deceased Rajah by virtue of two documents which he set 
up, and which will have to be referred to subsequently, one being a deed 
of gift as it is called, and the other a will, both dated the 18th of No- 
vember, 1889, about two years before the death of the Rajah. 

The first document purported to convey to Enayut one-third of the 
zemindary. The will may be shortly described as giving to Enayut 
Hossein a third of what remained, burdened with a trust of a somewhat 
indefinite character for pious uses, hut with a bequest of the residue 
after those pious uses had been satisfied to the beneficial use of Enayut 
himself. Enayut was pnt into possession of the whole of the landed 
property, and it was directed that the other children were not to be 
enabled to sell or dispose of their shares in any way. Enayut was to 
pay them certain annuities, which he does not appear to have done, and 
it was only of the personal property that a division was directed in ac- 
cordance with the Mahomedan law. By virtue of these documents Ena- 
yut took possession of the property of his father, and appears to have 
reduced the other members of the family to a state of poverty. He 
struggled for some time to obtain mutation of names, in pursuance of 
these documents. The mutation was opposed by other members of the 
family, but was finally obtained in 1844 upon Enayut giving security. 
After that time some abortive suits were instituted by different members 
of the family in formd pauperis ; but the first proceeding necessary to 
notiee fit all at length, is a suit instituted by Khoolmnissa , who was the 
widow of Euzeeroodeen, the third son of Raj$h Deedar Hossein , in 1852 , 
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as guardian and protector of her infant daughter Rowshan Jehan (the 
present Plaintiff], to set aside Loth the deed and the will, and to obtain 
possession on behalf of her daughter of a fourteen annas share (the 
daughter's share) of the property of Nuzeeroodeen. She appears to have 
also brought a suit for the other two annas on her own behalf. 

This suit came to be heard before Mr. Loch, who was the Judge 
at Purneak in 1855. His decision was to the effect that both the do- 
cuments, the deed and the will, were in fact executed by the Rajah 
Deedar ; that the deed was valid, but that the will was invalid because 
it had not obtained the consent of the heirs other than Enagut, which 
according to his view of the will was necessary by the Mahomedan law. 
Enagut Hossein appealed against that decision, and Khoobunissa would 
have had an undoubted right to her cross appeal but for what subse- 
quently transpired. Pending this suit, which was decided in 1855, 
Enayut Hossein had instituted a cross suit against Khoobnnissa for the 
purpose of carrying into effect an alleged compromise to which he said 
she was a party, he alleging that she had received some lls. 81,000, 
and had executed a document compromising the suit in his favour. 
This she denied. Issues were raised upon it, and this ease came on for 
trial in August, 1856, rather more than a year after the other decision. 
But on the 30th of August of that year a compromise, which in some 
respects may be undoubtedly called a real compromise, was come to. 
Khoobunissa then filed a document, in which she declared that she would 
not any longer contest the questions between her and Enagut Ilossein ; 
that she had received certain money from him, and agreed altogether to 
his terms, and in that document there was a statement that her daughter 
Rowshan Jehan assented to this compromise. Rowshan Jehan was also 
represented as a party to the transaction, and as asserting herself to bo 
of age. That compromise was given effect to by Mr. Loch ; it was also 
given effect to by the Sudder Dewanny Adawlut Court, which dismissed 
the appeal, and gave a decree in the terms of it in December, 1856. , 

Rowshan Jehan, the present Plaintiff, in 1859 married Sgud Aimed 
Reza , a member of the other branch of the family, who possessed the 
half of the pergunnah Soorjapore other than that which was held by 
Deedar Hossein j and in 1860 she filed a suit, in which she asserted tftat 
she was no party to and had no knowledge of the compromise between 
Enagut and her mother, and that it was effected by fraud and collusion 
on the part of both of tl 
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tie soil aside, aud she played in substance for a review oi the judgment 
of Mr. Loch, so far as it was against her. She made also three further 
claims ; the first to a share denved by her father from his brother Edoo 
JBoetein, who had died before him , the second to a abate in right of her 
grandmother, Bibee Loodhun, whom she alleged to have been a wife of 
Deedar Hossein, She thudly claimed that there should be added to the 
whole zemindary property a portion which Enayut Hoisein had recover- 
ed by a decree of this Board against the Rezos, in respect of the right 
of his grandmother Ranee Sumree. It may be as well at once to dismiss 
this part of thp case, by stating that it is not now denied on the part of 
Enayut that he recovered this sum, not in his own right, but as a trustee 
for all the other members of the family. 

This suit appears to have been deplorably dealt with in the inferior 
Courts of India. It came fust before Mr. Beaufort, who framed a cer- 
tain number of issues, aod proceeded as far as deciding the issues in bar. 
Then it came before Mr. Birch , who upset all that Mr. Beaufort had 
done, and dismissed the suit altogether in a summary manner, on the 
ground that the cause of notion was not stated with sufficient precision. 
The High Court set this mistake light by remanding the cause to be 
retried ; whereupon it came before Mr. Simeon, who had succeeded Mr. 
Birch Mr. Smson, who seems to have very imperfectly apprehended 
the nature of the suit, framed an issue, which by no means decided it, 
and after his trial (if it can be so called) of the case, it came befoie the 
High Court again, and was again remanded. This occuired in January 
or February, 1864, when a veiy careful and luminous judgment was 
given by the Chief Justice Sir Barnes Peacock and another member of 
the Court, which it is now necessary mote patticularly to refer to. The 
High Court, after stating that the case had not been properly tried or 
even apprehended, remanded it for the following issues to be tried, in 
addition to the one laid down by Mr. Simon, which was as to the vali- 
dity; of the deed. “ 1. Was the Plaintiff of age according to the Ma- 
hpmedan law, independently of Regulation XXVI. of 1793, at the time 
when the alleged compromise was effected? 2. Did the Plaintiff 
execute the documents which purport to have been executed by 
her, or any and which of them? 8. If so, was she induced to 
execute tfoe same by means of fraud or misrepresentation ? 4. Was 
the compromise a fair one and beneficial to the Plaintiff? 5. Did 
thh Plaintiff receive any portion of the money alleged to have been paid 


|>y the Defctidi^iit or any portion of tho pirofiisj' of the patub© fcalook ? 6 v 'ii 
Dtd the Plaintiff's mother Khoobunisen receive the money ?< 7. Were 
all or any and which of the receipts* alleged by the Defendant in his 
written statement to have been executed by the Plaintiff, executed by 
her ? 8. Was the decree in the Zillah Court of Purncak of the 30th 

of August, 1856, establishing 1 the receipt for the Rs. 31,400, obtained 
by fraud, or misrepresentation? 9. Was the decree of the Sudder 
Court of the 10th of December, 1856, founded on the alleged compro- 
mise, obtained by fraud or misrepresentation ? 10. Tf not, was it bind- 

ing on the Plaintiff as carrying out an arrangement beneficial to her, 
which her mother, as her guardian, was competent to enter iuto V* The, 
High Court proceed to say, “ These arc the issues which we consider 
necessary for a proper determination of the Plaintiffs right to set aside 
the decree of the Sudder Court. It appears to us that this appeal is in 
the nature of a bill for a revieyr of judgment, and therefore when the 
decree is set aside by virtue of a regular suit, the same rights will arte'; 
as if the Court upon review of judgment hud set aside its own decree.*??; 
Then they go on to say : “ The above issues will apply of course to thai'j' 
Plaintiff's claim only so far as affects that portion of IJeedar HosseW^ 
property which was the subject of the former suit, but they do not apply : 
to the shares which belonged to her uncle and her grandmother, or to - 
the share of the property recovered by the Defendant by the decree of 
the Privy Council. These are wholly distinct matters from that at issue!: 
before Mr. Loch , and therefore as to them we think it proper to lay dotvit 
the following issues to be tried by the Judge.” Then come six more , 
issues : “ 1. Did the father of the Plaintiff survive her uncle Edoo Hos* 

&ein t and is the Plaintiff entitled to recover any and what portion of Dm* 
share, if any, of her uncle Edoo Hossein in the estate of the Plaintiff*?; 
late grandfather Rajah Deodar Hossein ? 2, Did Edoo Hossein receive; 
the allowance given by bis father's will, or assent to the will? 8* 
the Plaintiff's grandmother, Mussamut Bibee Loodhun , alias Saem4A> 
succeed to any and what portion of the estate of Rajah Deedar Hossein A 
4. Did Bibee Loodhun take the allowance as alteged iu the Defendant's! 
written statement? 5 . Is the Plaintiff entitled to recover any and wbi$ 
portion of Bibee Loodhun 1 s share, if any, of Rajah Hossein*# estate t 

6. Is the Plaintiff entitled to recover any and what portion of the one 
anna eight guudas share of the xcmindary of Sooijapore, recovered by the 
Defendant under decree of t&e Privy Council dated the J.lth of July, 1859?” 

' ’ v 1 - . ‘ *' ’ 
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f vV-’iKU tf e iireit ten issues which related to thV Validity of thfc compro- 
mise in the suit which was heard before Mr. Loch, and came before the 
Judder Uewmny Adavviut, were decided by the Judge, Me . Mmpratl, 
>0fdre whom this case came on its remand, in favour of the Plaintiff, 
lifith respect to the latter issues, the Judge found against the Plaintiff 
ipon the question of Edoo Hossein surviving his brother Nuzeeroodeen, 
her father, and he found against her on the question of her right to 
succeed to any portion of the property of her grandmother Bibee Loo - 
dhnn> The case came on appeal before the High Court, who gave a very 
elaborate judgment in January, 186G. The High Court agreed with 
ibe learned Judge of the Zillah Court in his finding on all the ten issues 
delating to the compromise, and there being two concurrent findings 
upon these issues, which are questions of fact, their Lordships arc by no 
means disposed to disturb them. Indeed, it has scarcely been argued 
that, giving effect to the rule on this subject, they should be disturbed. 

The High Court next came to the conclusion that the compromise 
being set aside, owing to fraud and collusion on the part of part of 
J&mynt Hossein, Tmayut Hossein' s right of appeal against Mr. Loch's 
Judgment was not revived, whereas the right of* appeal on the part of the 
Plaintiff Rowxhan Je/ian was revived. From that finding their Lord- 
ships differ. 3t appears to them that the effect of setting aside the com- 
promise was to remit both parties to their original rights, and that if 
the Plaintiff is to be allowed to be beard to appeal against so much of 
;;ttbc decision of Mr. Loch as is against her, Enayut Hossein ought to be 
. beard to appeal against so much of the decision as is against him. The 
v High Court further affirm the decision of Mr. Loch on the subject of the 
will, which was in favour of the Plaintiff, but they reverse his dccisioi 
* so far as it concerns the deed, which was against her. Further, thej 
reverse the decision of Mr. Muspr'att upon the two questions of the righ 
. of the Plaintiff to succeed to Edoo II ossein, and her right to succeed t 
Y 'her grandmother. The case, therefore, reduces itself to four questions, - 
y ; first, the validity of the deed ; secondly, the validity of the will ; thirdh 
'7' the Survivorship between Edoo and Nuzeeroodeen; and, fourthly, tb 
'Plaintiff's right to succeed to her grandmother. 

The policy of the Mahomedan law appears to be to prevent a tes 
j; tutor interfering by will with the course of the devolution of propert 
% '^According to law among his heirs, although he may give a specific 
as much as a third, to a stranger. But. it also appears that 



Iioldar pi; V^P er ^J r rolky# to : a’ cortaiV’totfea^ dS£ai ''ih^poifey of tbV-^P 
by giving in hi s lifetime the whole or any part of his property to 
of his.sons, provided he complies with certain forms. It is incumbeht, 
however, upon those who seek to set up a proceeding of this sort, to ; 
shew very clearly that the forms of the Mahomedau law, whereby it*? 
policy is defeated, have been complied with. There is no question :j&$ 
the execution by Rajah Deedar Hossein of this deed giving one-third W 
his son Enayut on the 10th of November, 1839. The deed was either— > 
to use English expressions —a deed of gift simply^, or a deed of gift : 
for a consideration. If it was simply a deed of gift without const* f 
deration, it was invalid unless accompanied by a delivery of tkfev 
thing given, as far as that thing is capable of delivery, or, in other/ 
words, by what is termed in the books a seisin on the part of t^' 
donee. In their Lordships* judgment there was no delivery of tbie" 
kind. Even assuming that although the estate was under attachment^! 
a sufficient seisin in it remained to the donor which he could impart fyi;/ 
the donee, still it appears by the evidence of Mr. Perry, which is treated 
as trustworthy on both sides, that in point of fact Rajah Deedar Hosseift *j 
remained in receipt of the rents and profits of the property until 
death. Therefore if the deed were a mere deed of gift there was noli? 

; djj 

that delivery of possession which was necessary to give it effect tyjj^ 
Mahomedan law. A question which was touched upon, though not/ 
much argued, viz., whether the doctriue of Mahomedan law relating to? ( 
“ confusion of gifts” applied, appears not to arise, as there was no de* 
lively of possession. ' f 

But it was contended that this was a deed of gift for a consider#** ' 
tion, and therefore that the delivery of possession was not necessary. It/; 
was, however, conceded that in order to make the deed valid in thifc^ 


view of the case, two conditions at all events must concur, viz., alii;? 
actual payment of the consideration on the part of the donee, and a bon& \ 
fide intention on the part <rf the donor to divest himself in prewhti of 
the property, and to confer it upon the donee. Undoubtedly, the 
adequacy of the consideration is not the question. A consideration may 
be perfectly valid which is wholly iuadequate in amount when compared^ 
with the thing given. Some of the cases have j/one so far as to say" 
that even a gift of a ring may be a sufficient consideration ; but wbat* ; 
ever its ainouut, it must be actually and bond fide paid. 

Upon the subject of consideration there is the evidence of Mr. Perrjt f 

v 2 



tie time of tbo taefonW '4'£ <'&a . AoW»*kfc> ’ wW * 
IMpi iiipwt 'the Jtajah admitted that at some previous time be bad reeciv- 
ec|$$^ consideration, There is the evidence of Enaynt Uossein himself, 

« speaks to having paid the consideration, although he does not con- 
hd to any particulars ; and there is the evidence of one or two 
witnesses, who speak of the consideration being given at the time 
ie execution, which appears scarcely reconcilable with the evideuce 
Perry. But the whole transaction must he looked to. Mr. Perry 
as far as his knowledge is concerned, of the deed remaining in 
||e; possession of liajah Deedar Uossein , although no doubt there is some 
PfJdence to the opposite effect. But it is certain that no proceeding was 
Jmjfcstt for obtaining mutation of names for more than twelve months 
pfter the execution of the deed. A petition was presented on the ltith 
|pf March, 1841, purporting to be on the part of the Rajah, and request* 
|f|*g a mutation of names, and there was another by Enaynt on the 3rd 
|#’May of that year. But. on the 19th of June of that year, the Rajah 
■0f#dar presented a petition altogether repudiating the transaction, de- 
lating that he had received no consideration money whatever, that it 
Was not intended that any transfer should take place until after his death, 
fildul praying that the mutation of names should not be effected. On 
^ing questioned what his real wishes were, he still persisted in declar- 
ing his wish that Enaynt should not be substituted lor him in the books 
the Collcetorate. It is true that cm the 19th of November, 1841, a 
petition was laid before the Collector, purporting to come from Deedar 
10 Totosein, in which he set up the transaction, declaring that ho had re- 
IbfiVed the consideration money, and desiring that the name of liis son 
^hbttld be entered, but that was several days after he was dead. He 
;?:died. on the 15th. The petition was dated on the 14th, received on the 
$t9th, and the Collector very properly declined to act upon it. No evi- 
jj^ttco was given as to the state of the Rajali when he executed this peti- 

§ n,«so shortly before his death (if indeed he did execute it), although 
jah Enaynt Uossein ' and lleera Lall , the mokbtar who was concerned 
it, either of whom could probably hove given information on the 
Isftbjfect, were not examined as witnesses in the cause. 

4; * Taking into consideration all these circumstances, their Lordships 
to the conclusion that the transaction set up on behalf of the 
was, r, not a real one, that no real consideration passed, that 


JTJW no intention on the part of the Rajah to part with the pro- 


* if* 


pWty at? »Oc*ji to bis son, but that boil* father and soil were ondetiVofi 
ing to evade the Mahomedan law, by represen ting that to be a pve&&E» 
transfer of property which was intended only to operate after the father*^ 
death. Their Lordships therefore agree with the High Court in their : r 
view of the effect of the deed. < ,! 


The next question arises as to the will. It was found as a fact by}; 
Mr. Loch that the heirs 4a ad not consented to this will ; and with that}/ 
finding their Lordships are satisfied. But it was argued by Mr. Cowie^y 
first, that the will did not require confirmation ; secondly, that at all J\ 
events so much of it as gave one-third to JSnayut llossein for pious uses', ;V 
was not in contravention of Mahomedan law, and was therefore valid, j 


without confirmation. The effect of the will is, in the first place, to de*; ^ 
dare Enaynt llossein the executor and repr^eritative of Deodar, aud to 
direct him to look after the zemindary, and so forth. Then follows this } 
passage : “ 1 divide the remaining two-thirds now under my possession*}//; 
uninterfered and unconcerned by any one else, into three portioW%l| 
One portion to be laid out as the executor may think proper for thejff 
testator's welfare hereafter, by charity and pilgrimage, and keep up 
family usage, namely, the expenses of the mosque and tazeeadaree of tbe/fj 
sacred martyrs, and for the comfort of the travellers, the surplus amount 
to be appropriated by himself, the executor." Then it goes on to say, X 
from the other two- thirds sc he shall keep every one by his good conduct / 
and affection contented and satisfied. It is also necessary for all persons 
having rights, heirs, and friends connected with me to obey the said exe+ / 
cutor and consider him my representative." Then further : “ None of 
the heirs have power to sell or divide the landed property mentioned itt r, 
the will." This will, in its general scope, appears to their Lordships 4 
to be in contravention of Mahomedan law. With respect to the limited? 
contention, that it may be supported with respect to the devise of tb$%$ 
one-third share, it appears further to their Lord-hips that that devise^ 
considering the vague character of it, and that the beneficial interest is;/ 
left to Enayut llossein after he has devoted what he may deem sufficient 
to certain indefinite# pious uses, is in reality an attempt to give, under}? 
colour of a religious bequest, an interest in one- third to Enayut Hossem^ 
m contravention of Mahomedan law. H 

The survivorship between lidoo and Nuzeeroodeen is a question 
made by no means clear on either side. Mr. MuspraU appears to have\v 
decided it almost, if not entirely, upon the ground that Emyut llossein • \ 


Mjn vwifin. 'p&c&ftmfi* in fotmd pmperifii the petition to ape tend 
$0&r documents, purporting to have been executed by Md&o in 1845. 
I#/, be did then execute them, undoubtedly he had survived his brother, 
^po died in January or February, 184 k There appears to have been 
:|ral evidence on both sides ; on the one side, that Edoo lived until 1845, 
inti the other, that he died some time in 1843, a few months before his 
brother. The judgment of the High Court appears to be in effect that 
Jailer a very careful consideration of these documents, after directing 
Various searches for the originals, of which attested copies were produc- 
;^d, which searches proved fruitless, they have come to the conclusion 
^hat these documents are not genuine. Their Lordships do not feel 
f4fcat sufficient is laid before them to satisfy them that the High Court 
IfWere wrong iu that deeisio|. These documents being rejected as fabri- 
viratcd , the Court say in substance that they credit the testimony of the 
Plaintiff rather than that of the Defendant, who had shewn himself ca- 


pable of fabricating documents, and that they do not in this question 
^believe witnesses who on other parts of the case had not been believed. 

U Under these circumstances, whatever might have been their Lord- 
jf ships* view if the case had come before them as a tribunal of first in- 
^#$ahce, they do not think that sufficient ground has been shewn for 
i Reversing the decision of the High Court. 

\ There remains the question of the right of the Plaintiff to succeed 
|4b' Bibee Loodhun , and that depends upon whether Bibee Loodhun was 
p^crely a concubine or a wife. It is an undisputed fact that JNuzeeroo - 
fifteen, the son of Bibee Loodhun , was treated by his father and by all the 
vl^iembers of the family as a legitimate son. It is not that he was on 
i^ny particular occasions recognised by his father, but that he always 
^ appears to have been treated on the same footing as the other legitimate 
;!i$0Us. This of itself appears to their Lordships to raise some presump- 
Sttion. that his mother was his father's wife. That such a presumption 
Idrises under such circumstances appears to have been laid down in a 

which has been referred to, Khajah Uidayut Oollak v, Rai Jan 
bi$hari;im^ in which Dr, Lushington , who delivercd<the judgment of this 
Board, makes this observation! : “ The effect of that appears to be, that 
|t;wWo a child has been born to a father, of a mother where there has 
|||ken not a mere casual concubinage, but a more permanent connection, 

* Si, Score's lad. Ap. Ca., 
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and where there is .no insurmouuta^ such" a maMi&ge; ^il|| 

according to the Mahomedan law, the presumption is in favour of micljj 
marriage having taken place.” In this case there is no evidence the^j 
Bebee Loodhun was a woman of bad character, or that her connection* 
was merely casual* She appears to have lived in the house at ail event# 
up to the death of the ltajab. 

The same doctrine was laid down rather more strongly in a recejSft 
case, which came before this Board on the ‘20th of March, 1873* Id 
the case of Newab Mulku Jehan Sahiba v. Mahomed Ushkurree Khan t $ 
case from Oudh } and a Sheeali case, their Lordship say : “ This twit* 
ment of the daughter by the Appellants” — that is to say, the treatments 
of the daughter as a member of the family, — “ aifords a strong presump*; 
lion in favour of the right of her mother to inherit from her.” The 
question there was whether the mother, who was said to he a slave gbrJy 
inherited from her daughter, whom she survived, the same question}' 
which would have arisen in this case if Bibee Loodhun had survived 
son Nuzeeroodecn . Their Lordships go on to say, after noticing varioi$f 
acts of acknowledgment of the legitimacy of the child : “ After tiiS#j; 
acknowledgments, Mulka Jehan and the Appellants who act with teir 
ought in their Lordships' view to have been prepared with strong 
conclusive evidence to rebut the presumption raised by their own ai$l? 
and conduct ; and in the absence of such evidence, they think the pte* 
sumption must prevail.” - ' 

It appears to their Lordships, therefore, that the undoubted ae4 
knowledgmcnt by the father and by the whole family of the legitimacy 
of Nuzeeroodeen raises some presumption of the marriage of his moth^k, 
But it is said that that presumption is rebutted. The evidence chiefly 
relied upon for that purpose is the will of the Rajah, in which undodb^ 
edly there is this expression: “For the maintenance of four female se^ 
vants monthly, 75 \ annually 900,” and Bibee Loodhun docs apppRf*^ 
have been one of those female servants there mentioned. At tk$ 
time, it is to he observed, this expression occurs only in the schedule,;; 
whereas in a par,t of the will preceding that scliedule there is this 
preseion : “ The shares of the executor and of the sons, daughters, 
wives of the testator and other claimants from the estate fixed annually*' 
at,” so and so ; and the subsequent provision Hr the maintenance <i$; 
every female servant appears to he an expansion of that paragraph 
which they are spoken of as wives. * 
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But iuvtluMt thVie is the* undoubted acknowledgment by Bnat/ul 
i ffosma httaatlf el Jhbce Jmdhnn boing- a wife, inasmuch ftn when Khy- 
tomum the puruipvl win bungs a suit against him, Enar/uf IIosuui 
* objects, on the giuund that bibee Loodinn^ one of the other wivu, u 
| toot joined 

k TJndci thisr riKumst ukps, it appeals to then Loidships that then* 
j# ovidum not only fioin the i< hnowkd ament oi Nttzceroodeen * legiti- 
macy hy the 1 mnly , hut from the Emission ot 1 'naynt Hossein, that Bibee 
tJx>tidbun wi< \ wifi, aud uot muely a suvant It is indeed alleged that 
Was whit is calhd a tcmpoiaiy wife and among the bhec ill <ect 
Hhuo appeal*# to be a powoi ot taking a meie tempoiaiy wife. But it 
' to hi obstmd Hnt thue is no evidence of hu maniage being 
* 1 #bat is oilhd i timpoiui inuiugo, and lndicd the witnesses who 
'jtytek to impugn the nimii_,< on the put ot the Defendant ^p<ak 
JM< t Loudhnn nut is a t< mpoi uy wife hut a* a irnie Huvint 
Yhe question, tluicfme sums to he not wlutliu she wis a tem- 
poiaiy wife in the s< nsi attached to tint turn in M ihomtd in f ua* 
Usu, but wluthu she was a wife oi wbithci sht w is imueHivant 
On the whoh , then Lotdslups concui with the finding of the liiji 
Comt. 'Lin evidence pupondu itis that she wis a wife and not is nuie 
#eiVant, though no doubt i wifi of an mfinoi oulci ' 

A question fui t lux nose as to tlie amount of the shne which the 
JNAtntifl \v uild In mlillid to, issuming tbit Btbte Loodhun wi- i win, 
« 4 * it would cutaitily <*10111 tint hex 6 hue would only boa fifth of m 
v$fgbth, that is, 1 1 01 lie ill shau , uhi uas she ippeus to h ive iu eivul 
total thing moil by the duui of the Couit But it is to he obsuved 
that this in a guat mi asm i is a mattu of detul, iiul possibly a clem il 
«noi oi inisc d< illation, which hau been set n^ht on an appli- 

cant 11 to the High CVmif ami tint m fat t the High Couit di 1 unite* 
v Opplu\uionb Ini the puipose ol nnudviug uiois of this kind 

Mheieftult is, that with the o\ct } tion of the slight v m ition of amount 
the 1 of the ilum of Mnssamuf Bibie Loodhun then L011M1 ps will 
bumbl) advise llet Mnjistv to afhim the dicice of the High Couit, and 
to di mi^s this aj 1 tal with costs 
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BOMBAY HIGH COURT 
The IS th March , 1S75. 

Present : 

Mr. Justice Kemball and Mr. Justice Nanabhai Haridas. 

KlUSIlVAItAV JAIiAflIRDAIt* (Plaintiff) 
versus 

Govind Trimbak (Defendant.) 

Suit by one of two co- sharers to oust a tenant . 

Where a suit was brought by one of two co^sharers to recover land from a tenant, not 
only in the absence of, but against the express desire of, the other co-sharer : 

Held that the suit was not maintainable, and that the plaintiff could only sue jointly 
with his co-sharer, though the plaintiff was Hole manager of the joint estate. 

Kemball, J. : — This is a suit brought by one of two co- sharers in 
certain indin villages to recover possession of two fields, some trees, and 
a well from an admitted tenant. In the course of the suit, the other 
co-sharer was made a co-plaintiff, and he filed a statement denying the 
right of his co-sharer to sue alone, and declaring that the suit was 
brought without his consent, he being desirous of allowing tbe defen- 
dant to remain in possession so long as be paid tbe rent. The relation- 
ship of landlord and tenant is admitted, so that the only issue for dis- 
posal before us in this Regular Appeal is whether the plaintiff is entitled 
to sue in his own name and person to oust the tenant. It appears that, 
although the Judge has found that the plaintiff alone manages the 
village, lets out lands, and takes them back at his pleasure, still that 
right has never been acquiesced in by the co-sharer D&modharr&v, and 
that only three years ago the plaintiff in this case brought his suit 
against D&modliar to establish his right to manage when a decree was 
taken by consent, Exbibit 30, in which it was held that the plaintiff 
had failed to prove that he was the sole manager, and it was directed 
that in future he should transact the business with the consent of D&mo- 
dharrav, providing at the same time for any losses that might accrue in 
the event of the one acting without the assent of the other. Assuming 
that the Judge is right, in the face of the award above quoted, in hold- 
ing that the plaintiff did manage the village in question so as to bind 
his co-sharer by his acts, we think it impossible to hold that he (plain- 
tiff) is empowered by his position to bring a suit, not only in the ab- 
sence, but against the express wish, of his co- sharer. In support of the 

Vide 12, Bom. H. C. Rep., p. 85. 
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Judge's decree, we have had ([noted to us the judgment of this Court to 
be found at page 141 of the seventh volume of the reports. We do not 
think, however, that that judgment has any application to the present 
case, it having been held there that, where a tenant chose to pay a co- 
sharer other than the recognized representative, he was bound at the 
suit of such representative to pay over again. We need not express any 
opinion on that ruling, for the question does not arise here. On the 
other hand^, the judgment in S. A. No. 379 of 1873, decided on the 1st 
April 1874, has been brought to our notice, which exactly meets the 
present case. In that suit, one of three co-sharers sought to obtain rerP 
and oust a tenant, and the District Court, in reversing the decree of the 
Court of first instance, held that the plaintiff, as eldest representative 
manager, could alone maintain his action, but in Special Appeal, it was 
ruled that the plaintiff could only sue jointly with his co-sharers, and 
in that decision we concur. We must, therefore, reverse the decree of 
the District Judge without prejudice, however, to any right which either 
of these two co-parceners may hereafter, either by voluntary partition 
or by a partition made in a suit between themselves only, acquire to 
proceed severally against the defendant to recover the lands in dispute, 
and we order that the plaintiff do pay the costs throughout. 

PRIVY COUNCIL. 

The 3 rd and Mh November , 1876. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, and Sir Robert P. Collier. 

On Appeal from Allahabad High Court . 

Narain Singh* and others (Plaintiffs) 
versus 

* 

Siumbhoo Singh and others (Defendants). 

Dispossession of second by first Mortgagee — Re-entry of Mortgagor after 
first Mortgage satisfied — Cause of Action . 

In a suit brought in 1872 by the representatives of a second mortgagee to recover pos- 
session of the mortgaged land from the representatives of the mortgagor, it appeared that 
the second mortgagee had been placed in possession thereof in 1846 by decree of Court, but 
had in 1847 been dispossessed at the suit of the first mortgagees, upon whose being paid off 
III 1870 ihe mortgagor re-entered upon tbe land : — f 

* V iik 4, Law Reports, Indian Appeals, p. 15. 
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Held (reversing the decision of the High Court of Allahabad ), that such entry gave a 
cause of action to the second mortgagee, and that he was entitled to resume possession of the 
mortgaged land. The decree of the first Court, which was in favour of the Appellants, was 
also reversed, so far as it decreed interest upou the mortgage-money during dispossession. 

Sir Barnes Peacock : — In this case the Plaintiffs, as sons anil heirs 
of' Poohup Singh, a mortgagee, seek to recover possession of 20 biswaks 
of the zemiudary right of mouzali Lallpoor. The Defendants in the suit 
are the representatives of the mortgagor. The Plaintiffs state that they 
claim to establish their right as mortgagees in virtue of their title as 
heirs of their defunct father, Poohup Singh , “in that, under a mortgage 
deed, dated Phagoon Badi, 7th Sumbut, 1896, Poohup Singh, the an- 
cestor of the Plaintiffs, having obtained a decree from the S udiler 
Ameen's Court, was put iu possession on the 31st of August, 1846.” 
Most of the Defendants admit the claim, but the Defendants, Man Singh> 
Shimbhou Girdharee , and Motee put in an answer, by the second para,. 
graph of which they admitted that under the former decree the Plain- 
tiffs* ancestor was in possession for upwards of a year ; but they set up, 
in the fourth paragraph of the same writteu statement, that “ the mort- 
gage alleged by the Plaintiffs is wholly unfounded. The Defendants* 
ancestor did not receive the mortgage money from the ancestor of the 
Plaintiffs ; and Poohup Singh , the ancestor of the Plaintiffs, was a person 
notorious for his expertness in court affairs. He had, with a view to 
deprive A$ara?n and Sheololl of their mortgage money, obtained by de- 
ception a decree on the mortgage deed in suit ; and the Defendants* 
father had, according to the Shastcrs, no right to transfer and waste the 
Defendants* ancestral property, without any legal necessity, to satisfy 
illegal demands. Hence, under the Shastcrs also, the mortgage alleged 
by the Plaintiffs is invalid, and the claim is unjust.** 

Now, having admitted that the Plaintiffs* ancestor did obtain pos- 
session by virtue of a decree, and that he remained in possession for a 
year, the Defendants also, in the same written statement, alleged that 
the mortgage was collusive and a benamee transaction. But although 
tho written statement must be taken altogether, it does not necessarily 
follow that the whole of the Defendants* statement is to be taken as 
proved in their favour, if they offer no evidence whatever in respect of 
the allegation that the mortgage was a fraudulent transaction. 

It appears, then, that the Plaintiff's ancestor did get into posses- 
sion on the 31st of August, 1846. In 1847 he was dispossessed iu a 
suit which was brought against him Jby the first mortgagees, Asaram 
' w 2 
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and tiheololL He was then turned out of possession, and remained out 
of possession Trom 1847 down to the year 1870. The precise terms of 
the mortgage deed do not appear, but, as far as can be collected, it was 
a mortgage bond, by which it was stipulated that in the event ol the 
non-payment of the mortgage debt within live yeais, the mortgagors 
would cause a mutation of names, and the Plaintiffs to be put into pos- 
session. 

It appears that the Plaintiffs* ancestor did get possession under 
that document, and it appears to their Lordships that the decree ob- 
tained upon that document gave the Plaintiffs as moitgagees a title to 
the land as against the Defendants, but it gave them no title as against 
the prior mortgagees, Asaram and S/ieololl. When Anar am and Shaololl 
turned the Plaintiff's ancestor out of possession, it did not destroy his 
title and right to the land. It may have given him a right of action 
as against the mortgagors for having mortgaged to him when they had 
previously mortgaged to Asaram and S/ieololl y but it did not destroy the 
right which the Plaintiffs obtained against tbe Defendants by virtue of 
the mortgage and of the judgment which they had obtained upon it. 

The first Court laid down certain issues first, whether the origi- 
nal mortgagors executed the mortgage deed in respect of the property 
in suit on receiving the full mortgage consideration, or whether it was 
collusively secured without payment of any mortgage consideration, and 
whether the mortgage deed could take elfect against the Defendants ac- 
cording to the Hindu law. The Judge says in his judgment: “ It is 
apparent that Plaintiffs' predecessor on the former occasion obtained a 
decree for possession on proving tbe mortgage deed, and tbe payment 
of mortgage consideration ; and the fact of the decree having been made 
is admitted by the Defendants. Again, all the Defendants, excepting 
four, two of whom have made no defence, confess the claim, which is 
further supported by the evidence of Moult ie Inayut Alii , pleader, 
Choonnee Lolly putwaree, and two other persons, both named Iloolasec , 
witnesses for Plaintiffs. The plea urged by Defendants must therefore 
be overruled; and they have failed to refute the claim/' He therefore 
save a decree in favour of the Plaintiffs. 

Upon that an appeal was preferred by Shimhhoo alone to the High 
Court ; and one of his grounds of appeal is that there was “ no cause of 
action and foundation for th t e Plaintiffs’ suit ; neither the deed of mort- 
gage jaor the decree has been produced; the conditions agreed upon be- 
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tween the parties cannot be ascertained/ 1 Tlie High Court, having 
heard the ease argued, gave judgment, and reversed the decision of the 
first Court. They say that mt the High Court’s order of the 1st of 
April, 1872, could not give any legitimate cause of action. Nor did 
any right of action accrue to the Plaintiffs by reason of the satisfaction 
of the debt of Asaram and Sheololl , and the recovery of possession of 
the estate by the mortgagors or their heirs/ 7 It appears to their Lord- 
ships that there was a mistake on the part of the High Court in holding 
that no cause of action accrued to the Plaintiff by reason of the satisfaction 
of the debt of Asaram and Slieololl , and the recovery of possession of the 
estate by the mortgagors or tbeir heirs. It appears to their Lordships 
that when the first mortgage was paid off in 1870 the title of the Plain- 
tiffs, which had all along been a good title as against the mortgagors, 
was a valid title as against every one. Then when their title became a 
valid and a good title the mortgagors had no right to enter upon the 
possession of their laud. But the mortgagors did enter into possession 
of it, and keep the possession horn the Plaintiffs; and it appears to their 
Lordships, that having the right and title to the land when the first 
mortgage was paid off, the entry of the mortgagors upon that land to 
which the Plaintiffs had obtained a right uuder the second mortgage 
gave them a cause of action against the mortgagors, the Defendants. 
The Court proceed : “ The right of the Plaintiffs or their forefather to 
possession was created by the mortgage deed of 1810, and was capable 
of being legally enforced withiu a period of twelve years. It was the 
subject of a former suit and of a decree which was fully executed/ 1 So 
it was; but then that decree gave the Plaintiffs a title. The High 
Court proceeded : “ The dispossession of Voohup Singh after the execu- 
tion of that decree was not an illegal proceeding/ 1 It is true it was 
not an illegal proceeding, because he was dispossessed by persons who 
had better title ; namely, the first mortgagees. The Court go on : 
“ Although he was thereby deprived of the right be had obtained, ho 
had a remedy, of which he might have availed himself, by suing within 
the proper period for the recovery of the money lent by him to the 
mortgagors. The present suit is clearly inadmissible, and cannot be 
decreed even against the confessing Defendants/ 1 The High Court held 
that the Plaintiffs 1 suit was barred by limitation. 

It appears, however, to tbeir Lordships, that the Plaintiffs having 
a good title when the first mortgagees were paid off in 1870, their cause 
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of action accrued when the Plaintiffs after that period entered into pos- 
session of the estate to which they had no title. It appears, therefore, 
to their Lordships, that there was an error in the decision of the High 
Court so far as it regards the question of limitation. 

But it is said that there was no sufficient evidence that the decree 
had been obtained by Poohup Singh , the Plaintiffs* ancestor. In the 
first place, as already stated, the written statement of the Defendants 
admits that, there was that former decree. They say that “ under the 
former decree the Plaintiffs* ancestor was in possession for upwards of a 
year/* and then he was turned out by the first mortgagees. Again, when 
Asaram and Sheololl , the first mortgagees, brought an action against 
the second mortgagee, Pertab Singly the ancestor of the Plaintiffs, and 
Lulloo and others, the zemindars, the mortgagors were also made parties 
to that suit. And in that suit it appears that the decree of Pertab 
Singh against the zemindars was in evidence. The Sudder Court says : 
“ The Plaintiffs sued Lulloo and others, zemindars of the above-named 
village, for possession on a mortgage bond dated the 18th Kower, 1859 
Sumbut ; but in consequence of their having omitted to specify the 
nature of the tenure, they were nonsuited. Pooling Singh also sued the 
zemindars on a mortgage bond, and obtained a decree, which was upheld 
in appeal.** There was a finding then in that case that Poohup Singh 
did sue the zemindars ou the mortgage bond, and that he obtained a 
decree against them. Further, when the first mortgage had been paid 
off, and the Plaintiffs had been dispossessed by the mortgagors, they 
attempted to execute a second time the decree which their ancestor had 
obtained against the mortgagors, and they applied to the Court for an 
execution of that decree. The Moonsiff decided that they were entitled 
to have an execution. In that suit, Shmbhoo , who is the present De- 
fendant, was one of the parties, and in that case the judgment was pro- 
duced. The Moonsiff says : “ The record of the case having* been brought 
forward, it appears that the objection of the Defendants, judgment deb- 
tors/* that is, of Shimbhoo , one of the present Defendants, “is that 
Poohup Singh , the original decree holder and deceased ancestor of the 
Plaintiffs, had been put in possession by the Court after the passing of 
the decree.** It appears, therefore, to their Lordships, that there is 
sufficient evidence in the cause to justify the first Court in coming to 
the conclusion that the Plaintiffs were mortgagees, and that they ob- 
tained possession under a decree founded upon that mortgage. 
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The judgment of the High Court being erroneous, it becomes ne- 
cessary to consider whether the decision of the first Court can be main- 
tained to the full extent. 

Now the claim made in the plaint is, “ to recover possession as 
mortgagees over the entire 20 biswahs zemindaree right in mouzah 
Lallpoor , pergunnah Garee , within the jurisdiction of the hjlass Tehselee , 
valued at Its. 5000,” — the valuation is not a matter of importance,— 
iC the principal amount of the mortgage loan, and to recover Rs. 6099 
15a. Op. interest thereon, during the period of the mortgagee's disposses- 
sion, as per detail given below, aggregating Rs, 11,999.” Now the Plain- 
tiffs, although they were turned out of the land, might have sued for the 
interest. All that they are entitled to, as it appears to their Lordships, is 
to recover possession of the land ; and when they have got possession 
of the land, if the mortgagors apply to redeem, the question will be, how 
much is due to the Plaintiffs as mortgagees under their mortgage, and 
how much they are entitled to receive before the mortgagors can redeem. 
The Judge of the first Court appears to have given them a decree not 
only for possession of the land, but also for Rs. 6999 interest, in addi- 
tion to the possession of the land. His judgment is not very clear, but 
it is necessary to make the point perfectly clear as to what the judgment 
ought to he. He says : “ Claim to recover possession as mortagees 
over the entire 20 biswahs zemindaree right in mouzah Lallpoor , per- 
gunnah Garee , valued at Rs. 5000, principal of the mortgage loan, and 
Rs. 6999 iba. Op. interest on the mortgage amount.” Then he says : 
“ Ordered that Plaintiffs' claim be decreed with costs against the De- 
fendants, that the pleaders get their fees.” Then he says : — “ Subject 
matter of decree. Recovery of possession as mortgagees, over the entire 
20 biswahs right in mouzah Lallpoor , pergunnah Garee, valued at Rs. 
5000, the principal amount of the mortgage loan, and of Rs. 6999 15a. 
Op. interest on the mortgage amount for the period of the Plaintiff's 
dispossession; total Rs. 11,999 15a. 0 p.” If by that decree the lower 
Court intended to give the Plaintiff a decree not ouly for recovery of 
the possession of the land, but also to recover Rs. 6999 in money as in- 
terest, it appears to their Lordships that that judgment, so far as giving 
a decree for the money as interest is concerned, was erroneous. 

Their Lordships therefore think that the decision of the High 
Court ought to be reversed, and that the decision of the first Court 
should be modified by confining the recovery of the Plaintiffs merely to 
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the possession of the land. In that case, the Plaintiffs having got pos- 
session of the land, the question, as before observed, will remain open 
until the Defendants seek to redeem the land. Then the question will 
arise, how much is due to the Plaintiffs as the second mortgagees, and 
for what amount they are entitled to hold possession of the land under 
their mortgage. 

Their Lordships, therefore, upon the whole, will humbly recom- 
mend Her Majesty to reverse the decree of the High Court, and to 
affirm the decision of the lower Court, so far only as it decrees possession 
to the Plaintiffs of the land sought to be recovered in the suit. Their 
Lordships are also of opinion that the Appellants are entitled to the 
costs of this appeal. 

HIGH COURT, N. W. P. 

The 20 tk April, 1S76. 

Present : 

Sir Robert StuaTt, Kl Chief Justice, and Pearson, Turner, Spankie, and Oldfield, JJ* 

IIanuman Parshau* (Plaintiff; Appellant, 
versus 

Eaulbsaa Pandey (Defendant) Respondent. 

Enhancement of Rent — Act X. of 1859, as. 3, 4 — Act XF11L of 1873, 
88. 5, 0 — Rent in Kind. 

A rent in kind (bliaoli) which, though it varies yearly in amount with the varying 
amount of the yearly produce, is fixed as to the proportion it is to bear to such produce, is a 
fixed rent within the meaning of s. 3 of Act X. of 3859 (corresponding with s. 5 of Act 
XVI II. of 1873), and the tenant is entitled to claim the presumption of law declared in e. 4 
of Act X. of 1859 (corresponding with s, C of Act XVJII. of 1873). 

Stuart, 0. J., Turner, Spankie, and Oldfield, JJ., concurred in 
the following opinion : — 

This suit falls to be decided under Act X. of 1859. By the third 
section of that Act it was declared that ryots who, in the Provinces 
therein mentioned, hold lands at fixed rates which have not been changed 
since the permanent settlement are entitled to receive pottahs at those 
rates. This provision was introduced to give effect to the design an- 
nounced by Government, when it established the permanent settlement, 
that the ryot as well as the zemindar should derive benefit from the 
boon. There is nothing in the section which limits its operation only 


* Vide J. L. K., 1, All Series, p. 301, 
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to ryots who pay rent in cash. Ryots who pay rent in grain may, 
therefore, claim the privilege, if they can establish that the rates at 
which they have held their lands are fixed rates. In the case suggested 
the land is held on the terms that the tenant shall render to the land- 
lord in each year a fixed share of the crop. The quantity of produce 
delivered may vary in each year, but the rate or share remains the same, 
be it a fourth or a third or a half, as the case may be. The rate of rent 
does not vary although its quantum or value may. If then the tenant 
proves that no alteration in the rate has been made since the permanent 
settlement, or entitles himself to the benefit of the presumption declared 
in s. 4 of the Act, he may demand a pottah at these rates as fixed rates. 

Pearson, J. (separately gave a concurring judgment.) 

CALCUTTA HIGH COURT; 

The 21 st June, 1877. 

Present : 

Mr. Justice M&rkby and Mr. Justice Prinsep. 

The Empress vs. Mary Donelly. 

Revival of Prosecution after Discharge — Power of Magistrate to give 
evidence in a case in which he is the Sole Judge. 

Held, that a Magistrate cannot by his own order revive proceedings where no further 
evidence is procurable which was not before the Court on the first occasion. 

Held, also, that a Judge who is a sole Judge of law and fact cannot give his own evi- 
dence, and then proceed to a decision of the case in which evidence is given. 

Markby, J. — On the 13th of April a summons was issued by the 
Magistrate of Howrah for the appearance of the petitioner, Mary Do- 
nelly, on a charge under Section 262, Indian, Penal Code, of using a 
postage stamp which had been previously used. On the 27th, after the 
examination of three witnesses for the prosecution and one for the de- 
fence, the petitioner was discharged, under Section 215, but upon the 
representation of the Postmaster of Howrah as to the nature of the evi- 
dence adduced, the Magistrate on the 30th April issued his warrant to 
apprehend the petitioner upon the same charge. She was brought up 
again upon the 4th of May, and the same three witnesses were again 
examined for the prosecution; another witness was also examined, 
who had been bound over to appear upon the former occasion, but whom, 
the Magistrate did not then think it necessary to examine. The Ma» 

x 



176 


THE LEGAL COMPANION. 


Vol. v* 


gistrate, on the second occasion, also gave his own evidence on oath upon 
a merely formal matter. On the 9th May the petitioner was convicted 
and sentenced to rigorous imprisonment for two months. 

The petitioner appealed to the Sessions Judge of Hooghly, who on 
the 28th of May affirmed the conviction and sentence. 

The petitioner then applied to this Court to set aside the conviction 
as illegal— (1) because the Magistrate had no power to revive the pro- 
secution against the petitioner after she had been discharged, and (2) 
because the Magistrate could not appear as a witness in a case in which 
he was the sole Judge. On the argument of the case, it was also con- 
tended that there was no evidence which would support a conviction. 

As regards the last point, we intimated at the close of the argu- 
ment for the petitioner, that there was some evidence. Of course we 
express no opinion whatever as to the sufficiency or otherwise of that 
evidence ; that is a matter into which this Court does not enter upon 
au application of this kind. Nor is it desirable to comment upon this 
evidence ; but I may say, with reference to an argumeut used by Mr. 
Jackson, that in my opinion that evidence does not consist solely of the 
comparison of handwriting made by the Magistrate. 

I proceed now to examine the grounds of law taken in the petition. 

With regard to the power of the Magistrate to revive proceedings 
against an accused person who has been discharged under Section 215, 
the law provides by that section that a discharge under it is not equiva- 
lent to an acquittal, and does not bar the revival of the prosecution 
for the same offence. By Section 142, also, any Magistrate duly 
empowered in any case in which he is competent to try or commit 
for trial, may without any complaint take cognizance of any offence 
which he suspects to have keen committed, and may issue process 
to compel the suspected persons to appear. These two sections ap- 
pear, no doubt, to leave the Magistrate, if properly qualified, free to re- 
vive any case he likes, whether the discharge be illegal, whether it be 
improper upon the evidence, whether it appears to the Magistrate that 
another offence has been committed than that charged, or whether fresh 
evidence which was not previously forthcoming has come to his know- 
ledge. And the Magistrate could under the sections revive not only 
any case heard by himself, but any case heard by another Magistrate 
subordinate to himself ; and having revived it, he could under Section 
44 send it back to the Magistrate who ordered the discharge for enquiry 
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or trial. Aud this is precisely the same where there is a discharge under 
Section 195 upon an enquiry by a Magistrate with a view to commit, 
mcnt to the Sessions or to the High Court. For all cases of discharge, 
therefore, the Magistrate would, under the section appear to have the 
most absolute and uncontrolled power of reviving the proceedings against 
the accused. 

That this, however, was not the intention of the Legislature is ob- 
vious from the provisions of Sections 295 and 296. A special proceed- 
ing is provided by Section 295 for the case in which an order (which in 
my opinion includes an order of discharge) is found to be illegal. All 
that the Magistrate can then do is to report the proceeding for the re- 
cords of the High Court. So by Section 296, if it appears to the Ma- 
gistrate that some other offence has been committed than that of which 
the accused person has been discharged, he may direct the Subordinate 
Magistrate to enquire into that offence ; but this he can only do in a case 
which, when before that Magistrate, was a Sessions case. If the Ma- 
gistrate at the same time possessed the unlimited power of reviving pro- 
ceedings in all cases of discharge and sending them down to his subor- 
dinates for further enquiry, which Sections 44, 142, 195 and 215 at 
first sight appear to give him, these provisions would be wholly meaning- 
less. 

It is this difficulty of reconciling the provisions of Sections 295 and 
296 with the extensive powers conferred by the earlier sections that 
seems to me to render it necessary to put some restriction upon the li- 
teral meaning of those earlier|sections, and taking the whole Act, the 
only conclusion I can come to is that the Legislature did not intend that 
the Magistrate should, as a general rule, have any power at all of revi- 
sion over the proceedings of Subordinate Magistrates in cases of dis- 
charge. Section 296 gives that power in one special case only. If a 
Magistrate, therefore, thinks a discharge illegal or improper, it must be 
brought before the High Court, in the first case, by a report of the 
Magistrate under Section 295 ; in the second case, by an application 

under Section 297, when the High Court will, if the discharge was im- 
proper, order the accused to be tried or committed for trial. On the 
other hand, if there is any fresh evidence forthcoming, which was not 
before the Court when the first enquiry was held, then there is no neces- 
sity to revive the previous proceedings at all, and the Magistrate can 
proceed without any reference to the High Court. This seems to me to 
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4>e a reasonable construction of the Act, and it is the only way in which 
I can reconsider all its provisions. That distinction was, I believe, first 
suggested in a reference by the Officiating Sessions Judge of Sylhet in 
« case reported in 20, W. R., 46. The learned Judges of this Court do 
not then say whether they approve of that distinction, but they affirm 
the order of the Magistrate who had remanded the case for a fresh en- 
quiry upon the ground of there being “ further evidence procurable 
which was not before the Court when order of discharge was given,” and 
not as the Sessions Judge points out on the ground of there being a 
* r failure of justice.” But in a subsequent case three Judges of this 
Gourt held that a Magistrate could not of his own motion revive a case 
where the accused had been discharged without examining all the wit- 
nesses for the prosecution. 1 was a party to this judgment, and of course 
it was not our intention to overrule the decision of the late Chief Justice 
and Mr. Justice Glover in 20, W. R. We could not do so; and it seems 
to me that these decisions are reconcilable in the way I have mentioned. 
I therefore hold that a Magistrate cannot by his own order revive pro- 
ceedings where no further evidenoe is procurable which was not before 
the Court on the first occasion. 

The only question, therefore, is whether in this case there was on 
the second occasion any such further evidence. I think there was not. 
Indeed, I confess I have great difficulty in understanding what the first 
evidence is said to be. The petitioner was charged with using a defaced 
stamp ; the envelope of the letter upon which the stamp was, was before 
the Court on the first occasion, and it is not denied that the stamp was 
also before the Court on that occasion, but it is said that a certain word, 
which was at that time written partly upon the stamp and partly upon 
the letter, was not before the Court as evidence. How that is possible 
I really cannot understand. I agree with the Sessions Judge entirely 
that this evidence was before the Magistrate on the first occasion, 
but its effect had been overlooked. 

As to the second point, whether the conviction is illegal because 
the Magistrate himself gave evidence, that question seems to me to 
revolve itself into this. Is a sole Judge of law and fact competent to 
decide a case in which he has himself given evidence ? 

It has been strongly contended on the part of the Crown that he is 
so* aiSd that there is no impediment in law to a Judge giving evidence, 
and then disposing himself of the case by his sole opinion. No instance 
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of this kind has however been found, and no authority of any Judge or 
text* writer has been cited in support of such a proposition. The Eng- 
lish cases (they are very few and very old) do not go further than to 
establish that a person having to exercise judicial functions may give 
evidence in a ease pending before him when such evidence can and must 
be submitted to the independent judgment of other persons, exercising 
similar judicial functions, sitting with him at the same time (per Nor* 
man 4, B. L. It. App. Cr., 187). No case in England is cited in whioh 
even under these circumstances a Judge has been called as witness in a 
trial on which he was sitting later than the trial of Lord Stafford. 

Two cases are cited as having occurred in this country — one in the 
N. A. Rep. for 1857, pt. 2, p. 85, and the other the case before Mr. 
Justice Norman above referred to. That learned Judge went into the 
matter on that occasion very fully ; and having carefully considered his 
judgment, I have come to the conclusion that he did not intend to carry 
the law beyond that which he lays down as the result of the English 
cases. He is very careful to point out that in the case before the late 
Nizamut Adawlat, the trial took place with the assistance of a Muham- 
madan law officer, who might have given a Futwa acquitting the 
prisoner, and that if he bad done so the Judge who gave that evidence 
could not have convicted him, but could only have referred the matter to 
the Nizamut Adawlut. Then he says at p. 19 : 

“ Prior to the enactment of the Code of Criminal Procedure, when 
a Sessions Judge was trying a case with the assistance of a Muham- 
madan law officer, it would seem from the case cited and from the ana- 
logy of the English cases referred to, that the Judge might have given 
evidence in a case tried before himself. By the substitution of a system 
of trial with assessors, a different species of check was introduced. The 
assessors give their opinions, which the Judge is bound to record. The 
Judge must transmit an abstract of a trial to the High Court, and 5n 
perusal of such abstract the Court may call for the record." 

The learned Judge seems therefore to think that the presence of 
the assessors brings the case within the rule which be had derived from 
the English cases. Whether this is quite correct te, I think, open to 
some question, and it is not quite consistent with what the learned Judge 
had himself asserted in an earlier part of his judgment. But that ap- 
pears to me to have been the view at which the learned Judge ultimate- 
ly arrived. 
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Ia the absence therefore of any authority for the position that a 
sole Judge of law and fact may give evidence, and then decide a case in 
which he has been a witness, I refuse to give any countenance to what 
appears to me to be a most objectionable proceeding. Every one admits 
that it is highly objectionable for a Judge to give evidence even when 
there are other Judges besides himself. For my own part, I consider 
these objections so formidable that I would gladly see the practice of 
calling a Judge as a witness abolished in all cases. But these objections 
are greatly increased when the Judge who testifies is a sole Judge. 
The case is entirely in his hand. He has no one to restrain, correct or 
check him. If he gives evidence upon any matter of importance, the 
party against whom his evidence tells could not venture to test his cre- 
dibility either by cross-examination, or contradict it by other testimony. 
I need say nothing of the indecency of such a proceeding ; no one dare 
venture to defend it. The Judge would therefore give his evidence 
without the usual safe guards against false testimony — a position which 
has been over and over again repudiated. 

It was contended by Mr. Bell that the appeal to a higher Court 
was a check upon the J udge. To some extent it may be so, but not a 
sufficient one. The Appeal Court would deal with the evidence includ- 
ing that of the Judge. But in my opinion the evidence of the Judge 
being practically incapable of challenge or contradiction ought not to 
be even taken. Moreover, a Court of Appeal is not a check in the same 
way that Judges sitting together are a check upon each other. I am 
therefore of opinion that a Judge who is a sole Judge of law and fact 
cannot give his own evidence, and then proceed to a decision of the case 
in which that evidence is given, and that upon this ground, also, the 
conviction is bad, but as Mr. Justice Prinsep has some doubts about 
quashing the conviction on this ground, it is better that our judgment 
should proceed upon the first ground only. 

The conviction and sentence are set aside. No application has 
however been made to us to order further proceedings, aud we do not 
consider it necessary of our own motion to direct any further proceed- 
ings against the accused. 

Prinsep, J. — It is unnecessary to repeat the facts connected with 
the case now before us, as they have been already fully stated. 

It is sought to set aside the conviction passed by the Magistrate 
on three grounds— (1) because the evidence is not sufficient in law ; (2) 
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because the Magistrate, being a witness for the prosecution, is not com- 
petent to try it as the sole Judge of law and fact ; (3) because, having 
discharged the accused under Section 215 of the Code of Crimiual Pro- 
cedure, the Magistrate was not competent to review the proceedings 
and try the accused. 

On the first point, I entirely agree with my learned colleague that 
there is evidence which, if believed, is sufficient for the conviction of the 
petitioner. That evidence, as pointed out by Mr. Justice Markby, does 
not consist solely of a comparison of handwriting, and I am not prepared 
also to assent to the proposition contended for by Mr. Jackson, that to 
establish an inference from a comparison of handwriting the evidence of 
an expert is absolutely necessary. Of course it is most desirable, but to 
lay this down as an absolute rule would in nearly every case in this 
country exclude such evidence because experts are not procurable. The 
powers given to Appellate Revisional Courts are sufficient to correct any 
misapplication of such evidence. 

But before leaving this part of the case, I desire to state emphatic 
cally that I express no opinion on the value of that evidence or on the 
guilt or innocence of the petitioner. 

On the second point, I consider that the authorities quoted in the 
judgment of Mr, Justice Norman, reported at 4 B. L. R. 18, Appellate 
Criminal Jurisdiction, are conclusive that one who is sitting as a sole 
Judge is not a competent also to be a witness. No case has been quot- 
ed in which this has ever occurred, and the inexpediency of such a rule 
as well as its possible evil results are too obvious to call for explanation* 
The case cited by Mr. Bell does not establish this rule, or go further 
than to state that a Judge is not competent to state in the judgment, 
or to consider facts which can only come from the mouth of a witness* 

But in the present case, 1 am not inclined to set aside the proceed- 
ings on this ground, because it seems to me that Mr. Pellew's evidence 
was immaterial, and that if it be put out of consideration, there is evi- 
dence which, if believed, would be sufficient for the conviction of the 
petitioner. ^ 

On the last point as to the competency of a Magistrate to revive a 
case after he has passed an order of discharge under Section 215, I find 
that several decisions of this Court restrict this power to cases in which 
there may be some fresh evidence forthcoming. Had this point been 
before us for the first time, I should not be disposed to question a Ma- 
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gistrate's competency, provided that he is invested with the power des- 
cribed in Section 142 ; but I do not feel justified in the present case in 
adhering to that opinion; which is opposed to that of so many Judges 
of matured experience. 

That there is no evidence which can properly be called fresh evi- 
dence is to my mind clear. The Magistrate considers that on the defi- 
nition of evidence and document in the Evidence Act; he is entitled to 
consider the word “ stamped” written across the obliterated stamp to be 
fresh evidence; because his attention was not directed to it; but I find 
it impossible to disconnect the word “ stamped” from the actual stamp 
which admittedly was in evidence, or to hold that anything which a 
Magistrate or Judge may accidentally overlook, and which it is difficult 
to understand how he could not have seen, can be deemed to be fresh 
evidence when his attention is especially directed to what is practically 
a part of it. In this case, also, the Magistrate’s own statement as a 
witness leaves it in doubt whether his attention was not drawn by the 
Postmaster to the word stamped. 

Then, the statement of the cook recorded only after the order of 
discharge, is it as contended fresh evidence ? But even if it was not 
previously recorded, it is clear that the nature of that statement was 
known to the Magistrate from the Police report on which he discharged 
the accused. He alludes to that statement in his letter to the Post- 
master reporting the result of the case, and he did not think it neces- 
sary to examine that witness who had been bound over by the Police to 
appear before him. 

Under these circumstances, I concur in quashing the conviction 
and proceedings taken subsequent to the order of the Magistrate dis- 
charging the accused, holding that under the rulings of this Court the 
Magistrate was not competent to revive the case, and I further am of 
of opinion that we should not on our motion direct proceedings to be 
revived. 

The order will render it unnecessary to consider the propriety of 
the sentence passed. 
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CALCUTTA HIGH COURT. 

The m, 10//t and 14*A May, 1877. 

PttlSSENT : 

Mr. Justice Macpberson. 

Anderson Wright and Co., vs. Beer Reinhold and Co. 

Extension of time for fulfilling the terms of a Contract — Breach 
of Contract — Damages . 

Where the defendants were not shewn to have contracted with reference to any sub- 
contract, or to any intention on the part of the plaintiffs to ship tallow (the subject of 
contract) to Europe, it was held that, in the absence of notice of such an intention, there 
was nothing in the nature of the article which necessarily made it known to the defendants 
that it was being bought for export ; held also, that the plaintiffs are not entitled to recover 
by way of damages what they might have made by shipment, or what they have lost by rea- 
son of having been unable to perform sub-contracts, and that they must fall black on the 
ordinary rule, and take the difference of price between the contract rate and the market rate 
at the time of the breach. 

Messrs. J. D. Bell and T. A. Apcar, instructed by Messrs. Sander- 
son and Co., for the plaintiffs. 

Messrs. Jackson and Stokoe, instructed by Messrs. Ckauntrcll and 
and Co., for the defendants. 

This was a suit brought by the plaintiffs, a well-known firm of 
merchants of Calcutta, to recover the sum of Rs. 4,507 damages, which 
they alleged they had sustained by reason of the defendants having fail- 
ed to deliver certain tallow which the plaintiffs had bought from them. 

The plaintiff case was that on the 17th August 1875 they pur- 
chased of the defendants, through Messrs. W. Moran and Co., 100 tons 
of pure refined hard tallow, at Rs. 18 per cwfc., delivery to be given and 
taken at Howrah Railway Station from October 1875 to February 
1876, as required by the buyers, who were to give a week's clear notice 
for despatch. The defendants delivered portions of the tallow during 
October, November, and December 1875, and January 1876, and the 
plaintiffs, at their request, extended the time for delivery to the end of 
March. On the 31st March the defendants had *only delivered 973 
cwts. of tallow, and the plaintiffs on that day wrote to the defendants 
asking them to telegraph whether they agreed to a claim for Rs. 3,831 
as the amount of the plaintiffs' estimated loss of profit on the transac- 
tion, or whether the plaintiffs should buy in tallow against them. 
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On the 24th April the plaintiffs learnt that the defendants refused 
to admit their claim, and they at once bought in a small quantity of 
tallow against the defendants, and the sum now claimed was the differ- 
ence between the price so paid and the contract rate on the balance of 
the contract. 

The defendants admitted the breach of contract, but maintained 
that the difference between the contract price and the market rate of 
the day on, the 31st March 1870 was only lie. 1, which would make the 
amount payable by them in respect to the breach Rs. 1,050. The de- 
fendants further alleged that on the 12th July 1876 their solicitors, 
Messrs. Chauntrell and Co. paid the sum of Rs. 1,050 to Mr. Upton, of 
Messrs. Berners and Co., the plaintiffs* solicitors, in full satisfaction of 
the plaintiffs* claim, and that it wa9 so accepted by them, though they 
subsequently, when sending a receipt, treated it as a payment on ac- 
count. 

Messrs, Berners and Co. denied receiving this amount as a payment 
in full, and alleged that they only received it pending a reference to 
their principals, who refused to accept it in full satisfaction of their 
claim ; and the correspondence which is usual in such cases, having pass- 
ed between these two firms, the money was ultimately handed back by 
Messrs. Berners and Co. to Messrs. Chauntrell and Co., who received it 
under protest. 

TJie judgment of the Court was as follows : — 

Macfheiison, J. — In this case the contract is admitted; the extension 
of time for delivery under the contract up to the 31st March 1876, is 
admitted ; and the breach of contract is also admitted. Two questions 
only remain to be disposed of : first, what damages the defendants be- 
came, by reason of the breach, liable to pay to the plaintiffs ; and, second- 
ly^ what is the effect of the payment which was made to Mr. Upton, as 
solicitor for the plaintiffs. As regards the damages, there are two points 
to he decided — that is, as of what date the damages are to be ascertained, 
and on what principle they are to be ascertained. The date, I think, is 
the 31st March, on which the breach took place. It is clear that on the 
31st March the plaintiffs considered the whole matter at an end, and 
made a claim for Rs. 3,831 as damages ; and, although a certain amount 
of correspondence took place between the parties from that time onward, 
up to about the 27th April, the defendants never asked for further time, 
and they did nothing which, so far as I can see, at all alters the date ou 
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which the damages are to be ascertained. Then comes the question as to 
the principle on which they are to be ascertained. The plaintiffs first 
demanded Rs. 3,881, being what they considered to be the profit they 
would have made if the defendants had fulfilled their contract. The 
plaintiffs, judging from information received from England, considered 
that they would on the whole have been better off by Rs. 3,831 if the 
defendants had completed their deliveries, and all the tallow had been 
shipped to Europe. But as to any claim for damages founded on the 
price which the plaintiffs might have got if they had sent these goods to 
Europe under sub- contracts or otherwise, there is this defect in the plain- 
tiffs' case, that the defendants are not shown to have contracted with re- 
ference to any sub-contract, or to any intention on the part of the plain- 
tiffs to ship the tallow to Europe ; and in the absence of notice of such 
an intention, there was nothing in the nature of the article which neces- 
sarily made it known to the defendants that it was being bought for 
export. This being so, it is quite clear from the case of Williams vs . 
Reynolds (6 Best and Smith's Reports 495 ; 3t L. J. Q. B. 221) and 
other cases, that the plaintiffs are not entitled to recover by way of da- 
mages what they might have made by shipment, or what they have lost 
by -reason of having been unable to perform sub-contracts, and that they 
must fall back on the ordinary rule, and take the difference of price 
between the contract rate and the market rate at the time of the breach. 
The plaintiffs themselves have evidently felt that this is the true mea- 
sure of damages. They at first claimed for loss of profit, but when the 
defendants repudiated their liability for any damage save the difference 
in the market price on the 31st March, they henceforth claimed only 
the difference in the market price, though disagreeing with the defen- 
dants as to the date, the rate of which was to be taken. In the plaint 
the only damages claimed are calculated solely on the difference in the 
market value in the end of April or the beginning of May. Wheu, 
however, we come to consider what the market value was, this difference 
arises, that the tallow for the delivery of which the defendants had con- 
tracted was in fact an article which at the time of the breach was not 
in the market at all. This is stated in the plaint, aftd is referred to by 
the plaintiffs repeatedly in their correspondence. All the evidence shows 
that there is no market for tallow save during the cold season, which 
does not extend beyond February, during which season alone it can be 
prepared successfully \ and that on the 31 st March the tallow season wa& 
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over, and there was none to be had, except a few casks here and there. 
That a small quantity can be purchased for retail purposes does not con- 
stitute a market for the purpose of the present question ; and it is proved 
that whatever price had been offered, the article was not forthcoming, 
and the plaintiffs could not have obtained anything approaching to the 
quantity short delivered by the defendants. The ease is in this respect 
very much like that of Ilinde vs. Liddell (10 L. R. Q. B. 265) and the 
other cases there referred to.* There was no tallow to be had in the 
market, and therefore it is impossible to say what the market price really 
was. I think, therefore, that if the defendants had not tendered to the 
plaintiffs a sum representing a difference of Re. 1 in market value per 
cwt., the plaintiffs would have had great difficulty in establishing their 
right to substantial damages at all. In the case of Hinde vs. Liddell 
331 Linger & c. vs. Armstrong (9 L. R. Q. B.) and Borries vs. Hutchinson 
(34 L. R. C. P.), the defendants had contracted with knowledge of the 
purpose for which the plaintiffs required the goods ; and therefore, in the 
absence of any evidence of the market value, it was possible to measure 
the defendants' liability by the loss of profit, &c. But all these cases 
differ from the present case in this, that the defendants here are not 
proved to have had any notice or knowledge that the goods were bought 
for shipment. 

But supposing I could hold that there was any market value for 
tallow, or any tallow in the market, I should then find as a fact that 
it is not proved that the rate claimed by the plaintiffs was the true 
market rate, and that there is at the least as much evidence to show 
that Rs. 19 was the true rate as there is to support the plaintiffs' 
claim. Mr. Posner says that Rs. 19 was in his opinion the full market 
price ; and on the 28th April (when the price was probably higher than 
it was on the 1st of that month) he did in fact sell a small lot of 10 
to* 15 casks at Rs. 18, with delivery on or before the 15th May. That 
sale was not made by Posner with any view to this suit, though it was 
bought from him with such a view ; and I do not see why I should not 
take Rs. 39 as a full price on the opinion of Mr. Posner, notwithstand- 
ing that Mr. Fornaro considers Rs. 22 to have been the rate at the be- 
ginning of April. Mr. Fornaro speaks of no actual transactions (there 
were in fact none at all, save for an occasional small parcel at retail 
prices), but says simply that from the information he received from time 
to time, the price was in his opinion about Rs, 22. Mr. Fornaro says 
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that he was interested in the subject, having orders to buv f and that the 
article was not to be bad in any quantity, on any terms. So far as there 
was any market for it, the price of the article was no doubt higher than 
it had been, for it would naturally rise as the season passed away, and 
as small quantities only came to be procurable ; and the defendants ad- 
mit that it was higher by one rupee per cwt. As they admit this, and 
tendered the difference at that rate, I think the plaintiffs are entitled to 
damages at the rate of Re. 1 per cwt., but to nothing more ; in other 
words, they are entitled only to the sum which was paid by the defen- 
dants’ solicitors to Mr. Upton. The tender then made was, so far as I 
can judge, a fair offer on the part of the defendants, and should have 
been accepted. At any rate, it was a substantial offer, and, before re- 
jecting it, the plaintiffs would have done wisely if they had stopped to 
consider accurately what their position really was. 

As matters stand, the plaintiffs’ suit must be dismissed, with costs 
on scale No. 2. The Rs. 1,050 which were paid to Mr. Upton, and are 
now in the hands of the defendants’ attorneys, will be applied towards 
payment of their costs. 

CALCUTTA HIGH COURT. 

The 1th May , 1877. 

Mr. Justice Pitt Kennedy. 

IIaran Chundra Chatterjea, 

is. 

Srimati Doiamoi Dassi. 

Will — Probale — Party haring no interest. 

Where it was sought to obtain probate of a will concerning property Btated by the 
testatrix to be her siridhan property, held, the factum of the will having been established, 
that if the property be not stridhan , the testatrix’s husband’s mother (who is not under Itny 
circumstances heir to any property which a Hindu widow has power to dispose of) suffers no 
injustice by the granting of the probate, as the decree does not prejudice any rights she may 
have. 

This was a suit brought to establish the will of one Srimati Durga- 
moni Dassi, who died at the Medical College HoSpital in February 
1875 of lock-jaw. 

The issues before the Court were — ■ 

1. Is the document whereof probate is now sought, the last will 
and testament of the said Srimati Durgamoni Dassi, deceased ? 
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2. Was the said Srimati Durgamoni Das si, at the time the said 
document is alleged to have been executed, of sufficiently sound mind to 
make a will ? 

3. Has the caveator any interest in this suit ? 

Kennedy, J. — Haranchundra Chatterjea seeks to obtain probate of 
the document propounded as a will. He is resisted by Doiamoi, who 
sets forward her title as being the heiress of Durgamoni's husband, and 
who would therefore be entitled to succeed to the property which Durga- 
moni took by inheritance from her husband. 

It seems to me that Doiamoi has no such interest as entitles her to 
contest the validity of the document. 

The Court must still settle the other issues of the case, because it 
must satisfy itself as to the factum. But it weighs on the consideration 
of the Court that no person entitled contests the validity of the docu- 
ment. 

It is quite clear a husband’s mother is not under any circumstances 
heir to any property which a Hiiidu widow has power to dispose of. 
The* property of Durgamoni derived from her husband goes to the heir 
of her husband, whether she died testate or not. 

***************1 f ec l bound 
to pronounce in favor of the will. The case was one which required in- 
vestigation. 

If the impugnant had any interest in the suit, I should feel bound 
to give her costs out of the estate, but she had none. 

Costs have been incurred by concurrent mistake of both parties in 
allowing the case to come so far; therefore the impugnant is not to be 
responsible for costs of the other side. 

Each party must bear their own costs. 

The impugnant suffers no injustice if the property is not stridhaw 
property, aud this decree does not prejudice any rights she may have. 
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CALCUTTA HIGH COURT. 

The 14 4h and 21$tf June , 1877. 

Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 

The Queen on the prosecution of Jadoo Nath Giiosk and others, 

versus 

Brojo Nath Dey. 

Municipal Act ( Act HL B. C. of 1804 ) — Nullify of order made by Mu- 
nicipal Commissioners to stop up a road . 

No power to stop up or divert public highways is any where in express terms given by 
Act III. (D. C.) of 1864, to the Municipal Commissioners. The only powers which Muni- 
cipal Commissioners have over them is to m$ke, repair and keep properly cleansed the 
highways, and to do such things upon them as are necessary for conservancy. Any order 
passed by the Vice-Chairman of a Municipality to close up a road must be considered to be 
a*nullity. 

Bahu Troilokynath Mittra for the appellants Jadoo Nath Ghosc 
and others. 

Bahu Tarak Nath Dutt for the respondent Brojo Nath Dey. 

This was an appeal from an order passed by Mr. A. H. Haggard, 
Joint Magistrate of Serampore, under Section 521 of the Code of Cri- 
minal Procedure ; and the facts of the case were as follows : — 

One Brojonath Dey, a wealthy zemindar of Serampore, possessed a 
piece of laud on the banks of the river at Maliesh in Serampore, and 
across the middle of this land there was a foot-path to the river, which 
the people of the adjacent neighbourhood used for the purpose of going 
to and from the river. 

In the beginning of the year 1869, the Babu erected two turnstiles 
across this foot-path, which had the effect of obstructing the way. ^ 

The people in the vicinity having preferred a complaint, the then 
Magistrate of Serampore, Mr. J. A. Hopkins, having taken evidence 
and personally satisfied himself that the obstruction existed, foutfld the 
zemindar's servant, under Section 253 of the Indian J. J enal Code, guilty 
of the offeuce of obstructing a public road, and sentenced him to pay a 
fine of lls. 2, and ordered the zemindar to remove the obstruction within 
24 hours. 

Upon this the zemindar appears to have brought some kind of a 
suit in the Munsiff's Court of Serampore, which was dismissed by him 
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and by the Subordinate Judge on appeal; and this latter judgment was 
upheld by the High Court in Special Appeal (Kemp and Paul, J.J.), 
the learned Judges in their judgment making the following observa- 
tions : “ Looting to the frame of the plaint, it is clear that the main ob- 
ject of this suit was to have the plaintiffs' title confirmed over the dis- 
puted road, on the allegation that the road which had been pronounced 
by the Magistrate to be a public thoroughfare was in reality the private 
property of the plaintiffs * * * but it is very clear that the plain- 
tiff intentionally brought his action in the Civil Court in order to raise 
again the question already disposed of by the Magistrate, and concerning 
which the Civil Court had no jurisdiction." 

Disappointed in the Civil Court, the zemindar appears to have 
waited patiently for the transfer of Mr. Hopkins, and on this taking 
place, he, in August 1874, petitioned the Municipal Commissioners of 
Serampore to be allowed to close the road by their giving up their claim 
to the same, and the Vice-Chairman of the Municipality, Mr. J. E. B. 
Jeffery, thereupon recorded the following order : — “ Application granted 
on condition that the applicant make at his own expense a road 10 feet 
wide, round the south and west side of his garden , so as to form a through 
communication between Distillery and Napitpara Lane. 

J. E. B. Jeffery, 

31st Dec. 1874." 

Although this order was dated the 31st December 1874, the ze- 
mindar made no attempt to close this road until the beginning of 1876, 
when he erected fences to bar the ingress and egress of the public. 

Upon this the inhabitants of the neighbourhood presented through 
the local Commissioners a petition to the Municipal Commissioners of 
Serampore, complaining of the aforesaid alleged illegal and unjust or- 
der, and praying for redress, but the majority of the Commissioners in 
meeting assembled declined to interfere with the Vice-Chairman's order, 
under the impression that they bad no power to do so, * 

The matter was then brought to the notice of the Magistrate of 
Hoogbly, Sir William Herschel, who, under Act III. B. C. of 1864, 
also Chairman of the Serampore Municipality, and he, on the 2nd May 
1876, in calling for a report from the Vice-Chairman, characterized the 
ord**r of Mr. Jeffery as a bad order, as it gave a way for no considera- 
tion, and the order of the Municipality as bad, because it affirmed for 



1877. 


THE LEGAL COMPANION. 


191 


no other reason than that the thing was done, an illegal order of their 
Vice-Chairman. 

Correspondence ensued, and subsequently the case was taken up 
under Section 521 of the Code of Criminal Procedure, by the present 
Joint Magistrate of Serampore, Mr. A. H. Haggard, who is also ex- 
officio Chairman of the Municipality, and the following is his judg- 
ment in the matter which formed the subject of the present appeal : — 

“ After taking evidence in this case, I cannot come to the conclu- 
sion that the obstruction made by Brojo Nath Dey was an unlawful one. 
I do not think that the Municipality, in permitting the closing of the 
road to Satgopepara Lane were acting ultra vires, or that the amount of 
inconvenience caused to the public by its order was so great as to render 
the act of tlie Municipality illegal, and by consequence, that of Brojo 
Nath Dey illegal. The detour that has to be made by persons going to 
the river does indeed appear to be very large. But measurement shows 
that it is not so large as I had thought, the detour varies in distance for 
each person’s house. It appears that Bam Kumar Chose, the person 
who was most excited on the subject, has actually only a detour of 17 
feet to go, if he uses the back door of his house. 

Brojo Nath made a fair offer to the Municipality of offering to 
make another road if he was allowed to^stop this one. His offer was 
accepted, and he has fulfilled his part of the contract. I admit that I 
think he has got the best of the bargain, as he makes his garden a fine 
and valuable property at a cost of a few hundred rupees. 

I think that the Serampore Municipality sold their birthright for a 
mess of pottage — for such a gift as they gave Brojo Nath Dey, they 
ought to have exacted an adequate price. But they failed to do so, and 
I cannot now interfere in the matter, unless their act was illegal, which 
I cannot hold it to have been. On the evidence, therefore, I canndt 
make my order of the 21st October absolute, and I hereby cancel it. 

A, H. Haggard, 

21|t Dec. 1876. 

Since the institution of this case mthout complaint certain petitions 
have been presented, praying me to open the road. The petitioners’ 
mooktar should be informed of my order if they think cither my order 
illegal or that of the Municipality, they should have resort to the High 
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Court, in if s Original Jurisdiction , to set aside the order of the Scram- 
pore Municipality. 

A. H. Haggard, 

21st Dec. 1876. 

Upon the case coining on for hearing in the High Court, it was 
ordered that notice be given to the Commissioners of the Serampore 
Municipality, in order that they might appear if they thought fit, and 
June 14tli was fixed for the final disposal of the case. 

On the case coming on for final disposal on the 14th June, the 
Junior Government Pleader stated that he had received a letter from the 
Chairman of the Serampore Municipality, in which he intimated that 
the Commissioners had decided not to appear. 

Baboo Troilokynath Mittra observed that the present Vice-Chair- 
man of the Municipality was sitting beside him, and that he believed 
he might safely state that a number of the Municipal Commissioners 
were strongly in favour of the road being opened. 

The learned Pleader then placed before the Court the facts of the 
case as detailed above, and argued that the Vice-Chairman of the Muni- 
cipality had no authority to close a road, and that therefore his order 
was ultra vires , and consequently illegal, and the closing of the road 
under these circumstances, by the Baboo, would of necessity therefore 
be illegal, and the obstruction an unlawful one within the meaning of 

o 

Section 521 of the Criminal Procedure Code. 

He then proceeded to read Sections 2, 10, 11, 13, 15, 16, 57 and 58 
of the District Municipal Improvement Act of 1864, and pointed out 
that no power was given to the Commissioners to sell, divert, or close a 
road ; it was true that Section 13 gave power to sell land not required 
for the purposes of the Act, but in the first place he would contend that 
tl*e word land did not include a highway, and in the second place, that 
the sale of a road would not be for the purposes of the Act, which were 
expressly the repair and maintenance of roads. 

The Court would observe that, though leave was expressly reserved 
to the Commissioners to grant permission, under Section 58 of the Act, 
to persons to make alterations in the fences, pavements or posts of a 
highway. Section 57 made the obstruction of a public highway an offence 
puuistahle with a fine of Rs. 100, and the Commissioners had no power 
reserved to them to sanction it. 



1877. 


THE LEGAL COMPANION. 


193 


The learned Pleader then drew attention to the Calcutta Municipal 
Act of 1863, and pointed out that Section 109 of that Act vesting the 
streets in the Justices, was precisely similar to Section 10 of the District 
Municipal Act vesting the Highways in. the Commissioners; Section 110 
of the Calcutta Act gave the Justices express power to divert and close 
up streets, and it must therefore be assumed that the Legislature con* 
sidered that without that section the Justices had no such power. The 
District Municipal Act was passed after the Calcutta Act, and though 
Section 109 was repeated in the District Act, Section 110 was entirely, 
and no doubt designedly, omitted; it would therefore clearly seem to 
have been the intention of the Legislature that the Mofussil Municipal 
Commissioners should have no such power. 

It might not now be out of place to refer to the English Acts on the 
subject of Highways. The principal Act was 5 and 6. Will. 1, c. 50; 
and Section 84 of that Act laid down a most stringent procedure to bo 
adopted in case it was wished to divert or stop a road , the inhabitants 
in vestry assembled had first to consider whether it was expedient to 
close the way, two Justices had then to view the same, and if it appeared 
to them that the road might be diverted or turned, so as to make it nearer 
or more commodious to the public , the said Justices were to aflix notices 
at the place and by the side of each end of the highway, and were also 
to insert the same in the newspapers for four successive weeks, and also 
to affix them on the door of the church for the same period ; and there 
was a right of appeal reserved to the inhabitants affected. 

The Court would observe that even there the road could only be 
diverted if it were nearer or more commodious to the public, but it was 
generally admitted in the present case that the stoppage of this road 
was a positive inconvenience . 

At the common law of England, there can bo no destruction of the 
public right; a highway must always continue to be a highway. Tie 
case of Fowler vs. Sanders , Cro. Jac. 446, fully proves that it cannot be 
narrowed, neither can it be enclosed. The people have no ability to 
consent to a relinquishment of any of their rights except by the agency 
of their representatives in Parliament. 4 

The Statute 13, Geo. 3, c. 78, gave power to the Justices to widen 
and divert roads ; this statute was amended by 55 Geo. 3, c. 68, which 
required public notice to be given, and gave a right of appeal ; but the 
manner in which ibis power was exercised was often the subject of com* 
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plaint. See tfellheloeed on Highways p, 371, and preface IX. ; Rex vs. 
Justices of Worcestershire, 2 B. and Aid. 228 ; Rex vs. Justices of Surrey 
of D. and It., 857 ; Rex vs. llomer , 2 B. and Aid., 150. 

It was doubted, before the passing of the Act of Will. IV., whether 
Justices could divert a road partially, so as to vary the line of road for 
carriages, but continue it for passengers. Rex vs. Winter , 8 B. and 
C., 785 ; 3 Man and K. 

In Reg . vs. United Kingdom Electric Telegraph Co ., 9 Cox, Cr. Ca., 
137, Martin B., held among other things that a permanent obstruction 
erected on a highway, and placed there without lawful authority, which 
renders the way less commodious than before to the public, is unlawful. 
So in Reg . vs. Train, 9 Cox Cr. Ca., 181, it was held that the with- 
drawal of a part of the public highway from the use of the public is a 
nuisance, and that the vestry had no power to grant such power. See 
Kinealy's Penal Code, and the notes to Section 431, page 254. 

Turning again to the Calcutta Act of 1863, it had been held that 
under the 180th Section, the Justices of the Peace are required to keep 
up and maintain the existing tanks, reservoirs, &c., vested in them, or 
to substitute a new tank, reservoir, &c., for any existing tank, reservoir, 
&c. ; i. e., new works of a like kind, each for each, in place of the old. 
Therefore, when the Justices had closed a tank for the purpose of con- 
structing in its place a different means of water-supply, a mandamus was 
issued by the High Court, directing the Justices to maintain the tank, 
and supply it with water, or to substitute another in its place, and sup- 
ply that with water — {Reg. vs. the Justices of Calcutta , 2 Indian Jurist, 
N. S., 182) — Sections 12 and 15 of the District Municipal Act 18C4 
enacted that the Commissioners shall thenceforth repair and keep up the 
roads, streets, and drains, but no power of substitution was given. 

He would therefore contend that the order of the Vice-Chairman, 
Mf. Jeffery, was bad in law, being unauthorized and illegal ; that it had 
never been confirmed and ratified by the Commissioners at a meeting, 
and that even if it had, it was bad, because neither the Commissioners 
nor their Chairman had any authority to close, stop, or divert any pub- 
lic highway. 

He might in conclusion meution that in the Mofussil Municipali- 
ties Act of 187 C a power was expressly reserved, in Section 213, to the 
Commissioners to close temporarily any road or part of a road for the 
purjpos e of repairs or for any public purpose. He would therefore argue 
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that the Legislature considered it necessary to give the power of closing 
Toads temporarily by express enactment, and it would therefore seem 
that they considered that the Municipality would have no power to close 
a road even temporarily, unles it was expressly so enacted. 

The learned Pleader then drew the Court’s attention to Sections 
189 and 19p of the Calcutta Municipal Act of 1876. It would be ob- 
served that Section 189 of this Act was almost identical with Section 82 
of the Mofussil Act of 1876 but Section 190, which gave the Justices 
power, among other things, to turn, divert, discontinue or stop up any 
public street, was altogether omitted from the Mofussil Act, in the same 
manner as Section 110 of the eld Calcutta Act had been omitted, as 
previously pointed out, from the District Improvement Act of 1864. 
There could thereforo be no doubt that it had all along been the inten- 
tion of the Legislature to limit the powers of the Mofussil Munici- 
palities, and where wc found such express provisions inserted in the 
Calcutta Act, we could not safely assume that the Mofussil Municipality 
had them by implication. 

Babu Taraknath Dutt, on the other side, rested his argument 
entirely on Section 10, and contended that as the roads vested in the 
Commissioners, they had the power to sell them. He quoted no autho- 
rities in support of his argument. 

Babu Troilokynath Mitter, in reply, said it was no doubt true that 
the road vested in the Commissoners, but Section 12 made them trustees 
for the purposes of the Act, and the purposes of the Act were expressly 
stated to be, among other things, the repair, keeping up and maintenance 
of the roads. 

The Court took time to consider its judgment. 

The following was the judgment of the Court ; — 

Mahkby, J.— The only facts in this case which appear to me to be 
of importance for the purpose of the present application are these : — 

Within the town of Serampore there is a body of Municipal Com- 
missioners appointed under Act III., B. C, of 1864. Within the limits 
subject to their jurisdiction, there was formerly a lane, called the Shud- 
goprah Lane, leadiug to the River Hooghly. This lane ran through the 
garden of Babu Brojonath Dey. In the year 1869 this lane was stopped 
up by persons acting on behalf of the Babu. These persons were con- 
victed under the Indian Penal Code of obstructing a public highway. 
Proceedings were then taken in the Civil Court by the Babu with the 
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view of establishing that the road was not a public highway, but these 
proceedings were unsuccessful, and it is now admitted that the lane in 
question was a public highway. The litigation in the Civil Courts end- 
ed in January 1871. In August 1874 Babu Brojonath Dey presented 
a petition to the Municipal Commissioners of Serampore, which still 
contests the fact that the lane is a public highway, bu{ nevertheless 
prays for permission to close it under such conditions as the Municipal 
Commissioners may consider reasonable. There is nothing to shew what 
proceedings by way of enquiry were made upon this application, but on 
the back of the petition there is written this order. 

u Application granted on condition that the applicant make at his 
own expense a road 10 feet wide round the south and west side of his 
garden, so as to form a thorough communication between Distillery and 
Napitparah Lane.” This order is signed. 

(Sd.) J. E. B. Jeffery, 

31st Dec. 1874. 

There is some doubt whether or no Mr. Jeffery added any word to 
shew the capacity in which he signed the order, but it is admitted that 
he was the Vice-Chairman of the Municipality, and it has been assumed 
in the present argument that this order was made by him in that capa- 
city. It is not clearly shewn when this order was acted on, but the 
road was completely stopped at some time prior to January, 1870. 
The road to the south and west of the Babuls garden was also made as 
directed, but it would appear that there is some doubt whether this was 
really a new road, or whether it existed before and was only widened. 

An attempt was then made by the inhabitants of the neighbourhood 
to induce the Municipal Commissioners to reconsider the order of Mr. 
‘Jeffery, but the Municipal Commissioners thought they were not com- 
petent to do so. This application was then made to the Magistrate of 
the district, who is ex-officio Chairman of the Municipality. The Dis- 
trict Magistrate appeals to have satisfied himself that the order of Mr. 
Jeffery was injurious to the inhabitants, and that it was made without 
consulting any of the other Commissioners, but nevertheless be ultimate- 
ly thought he had no power to interfere. The matter was then taken 
up by the Joint Magistrate of Serampore, who in October 1876 called 
upon Babu Brojonath Dey, under Section 521 of the Code of Criminal 
Procedure, to shew cause why the obstruction to the Shudgoparah Lane 
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should not be removed. The Joint Magistrate, however, also ultimate- 
ly held that the order of Mr. Jeffery was not illegal, and he refused to 
proceed any further. 

This last order is now before us under Section 297 of the Code of 
Criminal Procedure, and the question of law raised is whether the Joint- 
Magistrate was right in holding the order of Mr. Jeffery to be legal. 

The question turns on the construction of Act III. (B. C.) of 1864, 
which was in force when the order of Mr. Jeffery was made. The pow- 
ers and duties of the Municipal Commissioners are defined in Sections 6 
to 23. No power to stop up or divert public highways is anywhere in 
express terms given by the Act, but public highways not being the pro- 
perty of Government or private property, are by Section 10 vested in 
the Municipal Commissioners. By Section 9 the Municipal Commis- 
sioners are enabled to sue and be sued in their corporate name, to hold 
properties, movable and immovable, and to convey the same, and to 
enter into all necessary contracts for the purposes of the Act. By Sec- 
tion 12, the Municipal Commissioners are required to apply all property 
vested in them for the purposes of the Act. 

The argument is that Sbadgoparah Lane was a public highway 
vested in the Municipal Commissioners, and that, under the Act, the Mu- 
nicipal Commissioners may dispose of their property in any way they 
please, provided they do so for the purposes of the Act, which purposes, 
it is further said, are defined in the preamble, namely, the fC conser- 
vancy, improvement and watching” the district where they have juris- 
diction. The Commissioners, therefore, it is argued had a right to 
stop up this road, if their doing so was for the improvement of the town, 
of which they are the sole Judges. I am of opinion, however, that it was 
not the intention of the Legislature to give by implication these very 
wide powers to tbe Municipal Commissioners. I read the provisions pf 
tbose sections of tbe Act which define the powers and duties of the Com- 
missioners quite differently. I think the general words of Sections 9, ]0 
and 12 are controlled by the specific provisions of Sections 13, 14, 15 
and 16. In regard to highways, which are the property of the Munici- 
pal Commissioners, I think that the only powers which Municipal Com- 
missioners have over them is to make, repair and keep properly cleansed 
such highways, and to do such things upon them as are necessary for 
conservancy (Section 15). If any more extensive works are necessary, 
then the consent of the Lieutenant-Governor must be taken (Section 
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16, and even with the consent of the Lieutenant-Governor there is 
no power to stop up a road. It seems to me that if the mere fact of 
property being vested in the Municipal Commissioners for the pur- 
poses of the Act gave them the extensive powers contended for, those 
sections which define the powers of the Municipal Commissioners over 
their property would be meaningless. 

This construction of the Act appears to me to be most in accord- 
ance with what is reasonable and proper. By Section 20, the Chairman 
or Vice-Chairman may make any order authorised by the Act unless it 
be expressly required to be made at a public meeting, and therefore, i* 
by the Act the Municipal Commissioners are authorized to make an or- 
der for the stopping up of a public highway, it would be very difficult to 
say that that order might not be made by the Chairman or Vice-Chair- 
man acting alone, and the order in the present case was in fact made by 
the Vice-Chairman upon his sole responsibility. It is most improbable 
that the Legislature intended to confer such extraordinary powers upon 
a single individual. 

The construction which I have put upon Act III. (B.C.) of 1864 is 
further confirmed by a comparison of its provisions with those of Act VI. 
(B.C.) of 1863, relating to the town of Calcutta, upon which the Act of 
1864 was obviously modelled ; Section 109 of Act VI. of 1863 vests the 
streets of Calcutta in the Justices almost in the same words as Section 
10 of Act III. of 1864 vests public highways iu the Municipal Commis- 
sioners. But by Section 110 of the former Act express power is given 
to the Justices with the sanction of the Bengal Government, “ to turn, 
direct, discontinue or stop up any public street.” This, I think, shews 
that merely vesting highways in a Municipality does not ipso facto em- 
power the Municipal body to stop them up, if they happen to consider 
that to do so is advantageous for the town. I may also observe that to 
hold that the Municipal Commissioners derive a power to stop up high- 
ways from the circumstance that certain highways of the town are vest- 
ed in them' would lead to this, that highways not vested in them could 
not be stopped up. This distinction would be reasonable enough as re- 
gards highways vested in Government, but quite unreasonable as re- 
gards highways which are the property of private individuals. 

I therefore consider that this order of Mr. Jeffery permitting Baba 
Brojonath Dey, upon certain conditions, to stop up this lane was an order 
which neither he as Vice-Chairman, nor the Municipal Commissioners, 
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had power to make, and that the order of the Joint Magistrate of 21st 
December 1876 holding Mr. Jeffery's order to be legal was wrong in law, 
and ought to be set aside. The record of the proceedings against Brojo- 
nath Dey, uuder Section 521, will be returned to the Joint Magistrate, 
and he will finally dispose of those proceedings by such order as he 
thinks proper, treating Mr. Jeffery's order for the purpose of these pro- 
ceedings as a nullity. 

I am very glad to have arrived at a result which will probably have 
the effect of restoring to the inhabitants of the neighbourhood the use 
of the road of which they appear to me to have been very improperly de- 
prived. I quite agree with the condemnation passed by the Magistrate and 
present Joint Magistrate upon Mr, Jeffery's order, by which the interests 
of the public seem to have been sacrificed to those of a single individual. 

Prinsep, J., concurred. 

PRIVY COUNCIL. 

The Vlth June, 1877. 

Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith and Sir Robert 

P. Collier. 

(Ou Appeal from Judicial Commissioner's Court, Central Provinces.) 

Rajah Parichat (Defendant) Appellant , 
versus 

Zalim Singh (Plaintiff) Respondent . 

Special Appeal — Maintenance— Illegitimate son— Assignment of land — 
Mitakshara — Son unborn at the time of the Assignment . 

Where the plaintiff sued for possession of an estate but the lower courts instead of 
awarding him possession made a decree in his favor for receiving maintenance out of the 
estate and he acquiesced in that decree, and subsequently in special appeal by the defeudaut 
the decrees of the lower courts were reversed by the Judicial Commissioner and a decrdb 
for possession granted to plaintiff, held that the Judicial Commissioner was competent to 
make such a decree. 

It appearing to their Lordships of the J udioial Committee of the Privy Council to be 
unquestionably the law, that the illegitimate son of a person belonging to one of the twice- 
born classes has a right of maintenance, it waB held that in assigning maintenance to his 
illegitimate son, hiB father was acting in the performance of a legal obligation, and that 
a grant of property made by him out of his ancestral estate for the maintenance of his illegi- 
timate son is not invalid. 

The following is a statement of the facts connected with this case 
The late Hajah Bahadoor Singh, while he had no legitimate son born, 
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granted to the plaintiff his {illegitimate son, a portion of his ancestral 
property, for his maintenance. The Rajah subsequently had his legiti- 
mate son, the defendant born. After the death of the Rajah, the plain- 
tiff was dispossessed and he sued for possession of the estate granted to 
him by the Rajah. The lower Courts instead of awarding him posses- 
sion made a decree in his favor for receiving the net profits of the estate 
after deducting the expenses of its management. On special appeal by 
the defendant, the Judicial Commissioner reversed the decrees of the 
lower Courts and made a decree granting possession of the estate sued 
for, to the plaintiff. The defendant having appealed to the Privy 
Council against that judgment, their Lordships of the Judicial Com- 
mittee, after reciting the above facts delivered the following 

Judgment. — It has been argued, that to make this decree upon a 
special appeal was extra vires of the Judicial Commissioner, the Courts 
below having decided against the Plaintiff's claim to possession, and he 
having acquiesced in their decisions. It seems, however, to their Lord- 
ships, that the Appellant himself re-opened that question. He took the 
cause before the Judicial Commissioner. By his fifth ground of appeal 
lie contended that the particular decree which had been made was im- 
properly made ; by his first ground of appeal he contended that the suit 
ought to have been dismissed. If he were ri^ht on the former point, but 
wrong upon the latter, it became necessary for the Judicial Commission- 
er to make some decree, and therefore the question what decree was 
proper to be made upon the pleadings and evidence in the cause was 
necessarily open and raised before him. 

A more substantial question is that raised by the first ground of 
appeal. Their Lordships do not think it necessary in this case to de- 
termine the question, whether, under the Mitacshara law, a father who 
has no child born to him is or is not competent to alienate the whole or 
I?art of the ancestral estate ; whether the rights of unborn children are 
so preserved by the Mitacshara as to render such an alienation unlawful. 
When that question does come distinctly before them, it will of course 
be their duty to decide it ; but upon the present appeal they abstain from 
laying down any positive rule one way or the other. It seems to them 
that the objection in this case goes only to the particular alienation by 
the sunnud,* which stands upon a different footing. It appears to be un- 
questionably the law, that the illegitimate son of a person belonging to 
,oae of the twice-born classes, and the Rajah may be assumed to fall 
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within that category, lias a right of maintenance. Therefore, in assign- 
ing maintenance to Zalim Singh, his father was acting in the perfor- 
mance of a legal obligation. He could not consult his legitimate son, 
because at that time there was no legitimate son born, and therefore 
looking to the purpose for which the grant made by the sunnud, what- 
ever may be its extent, was made, their Lordships think that it would 
not fall within the prohibition, supposing, which they are far from de- 
ciding, that a lather, having no legitimate son, is by the Mitacshara law 
incompetent to alienate ancestral estate to a stranger. Their Lordships 
therefore, without, as has been said before, determining anything as to 
the extent of the grant, are of opinion that upon the question whether 
the Rajah Bahadoor had power to make it, the concurrent decisions of 
the three Courts in India were correct ; and on the whole case they are 
of opinion that the decree of the Judicial Commissioner is right, and 
ought to be affirmed ; and they will humbly advise Her Majesty to 
affirm it, and to dismiss this appeal. There will be no costs, as the Res- 
pondent has not appeared. 


DIFFERENT KINDS OF MORTGAGES * 

In the present course of lectures I shall adhere to the classification 
of securities which we found in the Roman law. Following that classi- 
fication, I propose in this lecture to make a few general observations 
upon the various kinds of conventional mortgages in use in Iudia at the 
present day. From what I have already said, you must have seen that 
a creditor possessing a security may have either a right to sell the pro- 
perty mortgaged to him, or he may become the absolute owner of the 
property, on default of the mortgagor to repay the money lent to him. 
In the first case, the creditor is not entitled to anything in excess of the 
debt and costs. In the second case, the creditor becomes entitled to tfie 
property, whatever may be its value. In either case, however, the cre- 
ditor is wholly independent of the debtor. There is, however, another 
way in which property may be given as a security^ arul that is by letting 
the creditor into possession, and permitting him to repay himself out of 
the rents and profits. Thus, we have three different kinds of securities 
all of which are to be fonnd in India. The first is called a simple raort- 

* Vide Tagore Law Lectures, 1875-6. Lecture III. by R. R Ghose, Tagore Law Lecturer. 
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gage; the second, a conditional sale; and the third, a usufructuary 
mortgage. It is true they may be sometimes found iu combination, 
which gives rise to a greater variety ; but the three I have mentioned 
are what I may call the primary divisions of Indian mortgages. There 
are in some parts of India particular descriptions of mortgages peculiar 
to those provinces, as the OtU of Madras and the Gakun lahen of Bom- 
bay ; but they do not possess much general interest, and one of them, 
the Gahun lahen, in its incidents, closely resembles the conditional sale 
of Bengal and the North-Western Provinces. I shall discuss the various 

O , 

rights and liabilities created by each of these kinds of mortgages iu 
succeeding lectures. Iu the present lecture 1 shall state the different 
ways in which conventional mortgages may be created, and tbe forma- 
lities which it is necessary to observe, ending with a few general obser- 
vations on this class of securities* Neither the Hindu nor the Maho- 
rnedan law requires writing for the validity of any transaction, however 
solemn. iC Contracts of every description, involving both corporal and 
spiritual consequences, may be made orally.” (Per Holloway, J., 2 
Mad., 87.) It is true that writing is often enjoined, particularly by 
Hindu lawyers, and preference, as we have seen, is sometimes given to a 
transaction evidenced by writing over a parol contract or transfer. But 
the fact remains that in no instance is writing absolutely necessary by 
law. Among Englishmen, however, who can only convey by deed, a 
parol mortgage is invalid at law. We shall, however, presently see that 
tbe strict rule of law has been broken in upon by the introduction of a 
class of securities, known as equitable mortgages, so called because they 
are only recognised by the Court of Chancery. Among Hindus and 
Mahomedans, however, a parol mortgage is as good as a mortgage re- 
duced to writing. This rule of Hindu and Mahomedan law has been 
left untouched by the Legislature, notwithstanding the introduction of 
a -very stringent system of registration. In practice, however, mort- 
gages are almost invariably reduced to writing; and the language of the 
earlier Regulations shows that the practice is by no means a recent 
growth. In conditional sales, however, parol defeasances are not un- 
common, although in recent years, they have become much less frequent 
than before. It must not, however, be understood that a verbal mort- 
gage stands precisely in the same situation as a written mortgage which 
, has Wn registered. The Indian Registration Acts, although they do 
not insist upda the necessity of a written instrument, when the laws of 
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the country do not require that the transaction should be evidenced by 
writing, give as a rule preference to registered instruments over parol 
agreements or declarations. Section 48 of Act VIII. of 1871, the pre- 
sent Registration Act, says,— f< All documents, not testamentary, duly 
registered under this Act, and relating to any property whether move, 
able or immoveable, shall take effect against any oral agreement or de- 
claration relating to such property, unless where the agreement or de- 
claration has been accompanied or followed by delivery of possession.” 

The section is not very happily worded, and the meaning of the 
words “ agreement” and “ declaration” has given rise to some discus- 
sion. There can be no doubt, however, as explained by Mr. Justice 
Markby in Salim Sheik against Bydanaih Ghuttnk, that the word 
" agreement” in the Act is not intended to be used in the sense of what 
English lawyers call an executory agreement. It evidently embraces 
conveyances as well as contracts. It seems to me, however, that the 
language is not very happily chosen, and plausible arguments may be 
urged in support of a different view. (12 W. R., p. 217.) 

While upon this subject a few words upon the real nature of a 
conventional mortgage may perhaps not be thrown away. A mortgage 
may be viewed in two different aspects. It is a contract creating a 
personal right so far as the promise of the debtor to repay the loan is 
concerned. But it is also a conveyance in so far as it passes to the cre- 
ditor a real right in the property, which is charged with the repayment 
of the money. Now a real right, as I have already explained to you, 
is never conferred by a contract ; but a mortgage is looked upon so 
much as a contract that it is precisely one of those transactions in which 
we are most likely to confound a contract with a conveyance. I shall 
show hereafter the importance of this distinction which seems to have 
been overlooked in some of the cases in the books. 

Before dismissing the subject of registration, I wish to make ode 
observation. You find that a parol mortgage is protected, only when it 
has been followed or accompanied by possession ; and the reason is be* 
cause the actual delivery of possession gives publicity to the transaction, 
and thus lessens the chances of fraud. It is upon ttfis ground that the 
Court has refused to extend the protection to a case in which a merely 
constructive possession is delivered to a person already in actual posses- 
sion either as tenant or under some other title. (Kirtee Chunder Haidar 
v. Raj Chunder Haidar , 22 W, R., p, 273.) 
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SHORT NOTES. 

PHIVY COUNCIL. 

Hindu widow — Undivided family — Authority to adopt . 

According to the law prevalent in the Dravida country, a Hindu 
widow, without having her husband's express permission, may, if duly 
authorized by his kindred, adopt a son to him. 

The Collector of Madura v. Moottoo Ramalinga Sathupathy (12, 
Moore's I. A. 397) referred to and approved., 

Semite, in the case of an undivided family the requisite authority 
to adopt must be sought within that family, and cannot be given by a 
single separated and remote kinsman. 

Speculations founded on the assumption that the law of adoption 
now prevalent in Madras is a substitute for the old and obsolete prac- 
tice of raising up seed to a husband by actual procreation are inadmissi- 
ble as a ground of judicial decision. . 

• Vide I. L. R., 1, Mad. Series p. 69. (Appeal from Madras High Court) 1876, 
January 11th to 16th and 25th, March 24th— Sri Virada Pratapa Raghunada Deo r*. Sri 
Brozo Kishoro Patta Deo. 

Registration Act (TUI. of 1871), s . 7 6 — District' Court— Order refusing 
Registration — Proceeding to compel Registration — Review — Act XXIIL 
of 1861, i. 38 — Act VIIL c/1859, s . 376. 

The Registration Act of 1871 gives power to the Government to 
appoint Districts and Sub- Districts for the purposes of registration ; but 
the “ District Courts" mentioned in the Act (except where the High 
Court when exercising its local jurisdiction is said to be a District Court 
within the meaning of the Act) must, in the case of a regulation pro- 
vince, be taken to import the ordinary Zilla Courts. 

Semble.— 1 The final words of the 76th section of the Registration 
Act, which declare that u no appeal lies from any order made under this 
section," apply to an order rejecting, as well as to an order admitting, an 
application for registration. 

Queerer Whether after an order has been made under s. 76 of the 
Act rejecting an application for registration, it is open to the parties 
feenefitjd by a deed to propound it in, and to obtain its registration by 
meam of, a regular suit? Futleh Chund Sahoo v, Leelumber Singh Ross 
(9, B, Li R., 483) referred to and distinguished. 
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An order rejecting an application for registration, under s. 76 of 
the Registration Act of 1871, being, in respect of the Court pronounc- 
ing it, a final order of adjudication between the parties, is so far in the 
nature of a * decree* within the meaning of Act VIII, of 1859, as to 
fall within the operation of the sections of that Act which provide for 
the admission of a review, 

S. 38, Act XXIII. of 1861, which enacts that “ the procedure, 
prescribed by Act VIII. of 1 859, shall be followed as far as it can be in 
all miscellaneous cases and proceedings which, after the passing of the 
Act, shall be instituted in any Court/* renders the whole procedure of 
Act VIII. of 1859 including the power of admitting a review, applica- 
ble to a proceeding to compel registration under the Registration Act. 

It may be competent to a Judge to entertain an application for a 
review, although such application contains no distinct allegation of an 
error in law in the order sought to be reviewed, nor any suggestion of 
the discovery of new evidence. 

* Vide I. L. R., 2, Cal. Series, p. 131, (Appeal from Calcutta High Court) the 24th May 
187 6 — Hadjee Abdoollah— Petitioner ; and ReaBut H ossein, vs. Hadjee Abdoollah and 
another, 

Hindu Law — Adoption in the Bramda country — Widow y s power to adopt 
with consent of Sapindas — Motives for making an adoption . 

According to the Hindu Law, a widow who has received from her 
deceased husband an express power to adopt a son in the event of his 
natural born son dying under age and unmarried, may on the happen* 
ing of that event make a valid adoption. 

Bhoobun Moyee Delia v. Bam Kishore Acharj Chowdry (10. Moore's 
I. A., 279) distinguished . 

Under the law which prevails in the Dravida country, a widow 
without any permission from her husband may if duly authorized by his 
tinmen adopt a son to him in every case in which such an adoption would 
be valid if made by her under written authority from her husband. 

The observations of the Judicial Committee ^n the Ramnad case (12, 
Moore*s I. A., 397) to the effect " that there should be^uch evidence of the 
assent of kinsmen as suffices to show that the act [of adoption] is done by 
the widow in the proper and bond fide performance of a religious duty, and 
neither capriciously nor from a corrupt motive/* considered and explained. 

* Vide I. L. R., 1, Mad. p. 174, (Appeal from Madras High Court) The 3rd November 
1876 — Vellauki Venkata Krishna Rao vs. Venkata Rama Lakshmi and two others. 
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British territory in India, Power to cede — Proof of cession — Transfer of 
jurisdiction— Re-arrangement of jurisdiction within British territory 
— Statutes 3 and 4 Will* IV., Cap. 85, Section 43; 24 and 25 
Vic., Cap . 67, Section 22; and 24 and 25 Vic*, Cap . 104, Section 9 — 
The Indian Evidence Act of 1872, Section 113 — Territorial jurisdic- 
tion of British Court ceases on cession . 

Semble that the general and abstract doctrine laid down by the 
High Court at Bombay that it is beyond the power of the British Crown, 
without the consent of the Imperial Parliament, to make a cession of 
territory within the jurisdiction of any of the British Courts in India, in 
time of peace, to a foreign power, is erroneous. 

Where an objection is taken to the territorial jurisdiction of a Bri- 
tish Court, on the ground that the territory over which the jurisdiction 
of the Court extended has been ceded to a foreign power, such a cession 
must bo regularly proved and cannot be established by uncertain infer- 
ences from equivocal acts. 

An agreement on the part of the Government of India purporting 
to transfer certain villages forming part of a Regulation Province with- 
in the Bombay Presidency, and subject to ordinary British jurisdiction, 
to the extraordinary jurisdiction of the Political Agency of a Native 
State, does not constitute a cession of territory. 

A re-arrangement of jurisdiction within Biitish territory in India 
by the exclusion of a certain district from the Regulations and Codes 
there in force, and from the jurisdiction of all the High Courts, with a 
view to the establishment therein of a Native jurisdiction under British 
supervision and control, cannot be carried out except by legislation under 
the provisions of the Imperial Statutes 3 and 4 Will. IV., Cap. 85, Sec- 
tion 43, 24 and 25 Vic , Cap. 67, Section 22, and 24 and 25 Vic., Cap. 
1Q4, Section 9. 

The Governor-General in Council being precluded by the Act 24 
and 25 Vic., Cap. 67, Section 22, from legislating directly as to the 
sovereignty or dominion of the Crown over any part of its territory in 
India, or as to the allegiance of British subjects, cannot by any legislative 
Act ( e . g . by “ The Evidence Act of 1872,” Section 113) purporting to 
mgke a notification in the Government Gazette conclusive evidence of a 
cession of territory, exclude judicial enquiry as to the nature aud lawful- 
ness of that cession. 

Where the foundation of the jurisdiction of a British Court over 
the subject matter of a suit and the parties thereto is territorial, and the 
territory by a valid cession ceases to be British, the jurisdiction of the 
*Courfc can no longer be exercised whatever be the stage or condition of 
Use litigation at the time of such cession. 

* Tide I. L. 3L, % Bom. Series, p. 367 (Appeal from Bombay High Court) tbe 13th, 
15 tli, and 20th July 1375 and 16th February and 23th March 1876— Damodar Gordhan vs* 
Deojram RanjL 

«****%' 
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NEW LIMITATION ACT.. 

Abstract of the Proceedings of the Council of the Governor General of 
India , assembled for the purpose of making Laws and Regulations 
under the provisions of the Act of Parliament &4 fy 25 Vic., Cap. 67. 

The Council met at Simla on Thursday, the 19th July 1877. 

Present: His. Excellency the Viceroy and Governor General of India, 
presiding. His Honour the Lieutenant-Governor of the Panjab, 
C.S.I., the Hon’ble Sir E. C. Bayloy, K.CS.L, the Hon’ble Sir* A. J. Arbuth- 
uot, K.C.S.I., Colonel the Hou'ble Sir Andrew Clarke, R. E., K.C.M.G., C.B., 
Major-General the Hon’blo Sir E. B. Johnson, K.C.B., the Hou’ble Whitley 
Stokes, C.S.I, the Hon’ble T. C. Hope, C.S.L, the Hon’ble F. It- Cockerell, 
and the Hon’ble B. W. Colvin. 

The Hon’ble Mr. Stokes moved that the Reports of the Select Com* 
mittee on the Bill for the limitation of suits and for other purposes be 
taken into consideration. He said that under ordinary circumstances, he 
would not have made this motion until the Council had returned to 
Calcutta. For the Bill dealt with the whole range of civil litigation in 
India, and the Government desired that Bills of so wide a scope should 
always, if possible, be passed at the winter sittings. But as the Bill pro- 
vided expressly for several proceedings under the new Code of Civil Pro- 
cedure (see, for instance, Section 14, clause 2 and Schedule 11 ; Nos. 
11, 153, 160, 161, 169, 172, 174, 175) which were not provided for by 
Act IK. of 1871 it should come into force contemporaneously with that 
Code, that was to say, on the 1st of October 1877 ; and it should be 
passed and promulgated a sufficient time before that day to enable the 
new Act to he translated into the native languages and the public to 
become acquainted with its provisions. Moreover, the Bill had been care*, 
fully revised in Calcutta by a committee composed of Sir Arthur Hob** 
house, Sir Edward Bayley, Mr. Cockerell and Maharaja Jotindra Mohan 
Tagore, who concurred in recommending that the Bill, as then settled, 
should be passed f the revised Bill was published, iuorder to elicit criti- 
cism in the Gazettee of 31st March ; few criticisms ^ad since been re- 
ceived ; few alterations in substance had since been made, and of these 
none, as Mr. Stokes thought the Council would admit, were of sufficient 
importance to require that the Bill should be republished and its passage: 
postponed. 
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The first of these alterations was the omission, in section 6, of the 
paragraph which excluded from the provisions of the Limitation Act ap- 
peals from, and applications to review, decrees and orders of the High 
Courts in the exercise of their original jurisdiction. These appeals and 
applications were now regulated, in the case of the High Courts at Cal- 
cutta, Madras and Bombay, by rules made under the Charters of 1865. 
But, in the opinion of Mr. Justice Maopherson, there could be no possi- 
ble reason for excluding them from the operation of the Limitation Act. 
Moreover, as Mr. Justice Kennedy had observed in his brief but valua- 
ble criticisms on the Bill. — 

“ There are many inconveniences in the present rule in the Calcutta 
High Court. The time for appeal now runs from the date of pronounc- 
ing tbe judgment, not from the day. of the decree being passed. I think 
that this ought to be altered, as tbe effect of the judgment is not unfre- 
quently mistaken until the decree is finally settled. Also the time for 
obtaining a copy of the judgment ought, as in the Mufassal, to be ex- 
cluded ; there is no refresher allowed for attendance to hear judgment, 
and, in the case of a written judgment espec ially, it is not always possi- 
ble for Counsel to be sure what has been decided by the Bench, even if 
they be present in Courts constructed on such wretched acoustic princi- 
ples as are those here.” 

We had therefore provided, in accordance with the opinion of Sir 
Bichard Garth, Mr. Justice Macpherson and Mr. Justice Kennedy, 
that the period for such appeals and applications should be twenty 
days (the period allowed for appeals from decrees by the present 
practice of the High Courts at Fort William and Bombay) from the 
date of the decree or order. The period allowed for appeals from 
orders was in the Bombay High Court twenty days, in the Calcutta 
'High Court four days. We had followed the Bombay rule in this 
respect. Mr. Justice Kennedy saw ho objection to our doing so, 
and Sir Michael Westropp had informed Mr. Stokes that, in the 
High Court at Bombay, the rule had worked very well. In com- 
puting these periods of twenty days, the time requisite for obtaining 
a copy of the deeree appealed against or sought to be reviewed and 
of tire judgment on which it was founded would under section 12, 
be excluded, and, under section 5, the Court would have power, in 
pw^r cases, to enlarge the period. The High Court at Allahabad bad 
no ordinary original civil jurisdiction. But the period for appeals from, 
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and applications to review, decrees made in the exercise of its extraordi- 
nary original civil jurisdiction would, under Nos. 15 i and 173 of the 
Second Schedule to the Bill, be ninety days, the period fixed under its 
present rules. 

Under section 7 of the Bill, where a person entitled to institute a 
suit was a minor at the time from which the period of limitation was to 
be reckoned, he was entitled to institute the suit within the same period 
after he attained majority as would otherwise have been allowed from 
the time at which the cause of action arose. At the recommendation of 
Mr. Justice Turner and of Sayyid Mahmud, an Advocate of the North 
Western Provinces High Court, the distinguished son of a most dis- 
tinguished father, we had excluded from this section suits to enforce a 
right of pre-emption. Sayyid Mahmud observed that “ the limitation 
of one year for a claim of pre-emption is perhaps not unduly long if the 
pre-emptor is not under legal disability at the time of the sale. But 
this period can at any time be extended indefinitely, a circumstance 
which not only works a great hardship upon the vendor but also upon 
the vendee.” Then, after citing a judgment of Mr. Justice Turner (In- 
dian Law Reports, 1 All. 207) as to the evils resulting from the right 
of pre-emption, and quoting the Hedaya, he concluded by expressing an 
opinion that, under Muhammadan law, the limitation for a claim of pre- 
emption was considerably less than one year, and that it was doubtful 
whether the right of pre-emption was ever intended to be conferred upon 
persons suffering from a legal disability at the time of sale. Mr. J. W. 
Smyth, now one of the Judges of the Panjab Chief Court, also recom- 
mended that pre-emption suits should be excluded from the operation of 
section 7, on the ground that— “ it would be an intolerable evil to allow 
a person, a minor at the date of the sale, to come into Court, it may be 
ten or fifteen years afterwards, and ask to have the sale transferred to 
him. The evil is not so much felt in provinces where the strict Mu- 
hammadan law of pre-emption applies, and where, unless a claim is at 
once made with certain forms, the right is forfeited. But in the Pan- 
jab no preliminary form of claim need be gone through (vide Act IV. of 
1872, sections 9 el eeq ) ; and here a vendee of land may be kept for years 
in suspense, in fact till a year after all persons in a village who were 
minors at the time of sale have attained their majority. The mere state- 
ment of the case in this way is sufficient to show the absurdity of the 
rule as it affects pre-emption cases. 
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We have altered section 10 and the second Schedule in accordance 
with a suggestion of Mr. Justice Green, one of the Judges of the 
Bombay High Court, so as to preclude the litigation likely to arise from 
'the use of the words " good faith,” and to protect a purchaser for valu*- 
able consideration from an express trustee, whether the purchaser had or 
’had not notice of the trust at the time of the purchase. In this respect, 
our law would then agree with the present English law of limitation (S 
and 4 Wm. IV., c. 27, sections 2, 24, 25), save that the lapse of time 
necessary to give protection would be twelve instead of twenty years ; 
and this difference would disappear on the 1st January 1879, when the 
statute 37 and 38 Vic,, c. 57, would come into force. 

Section 14 of the present law excluded the time of a defendant’s 
■ absence from British India, unless service of a summons to appear and 
answer could, during such absence, be made under the Code of Civil 
Procedure. But the Calcutta Trades Association, from whom we had 
received some practical Temarks on the Bill, pointed out that it was fre- 
quently difficult, if not impossible, to find the address of a debtor after 
his departure from this country, and that a compliance with the require- 
ments of the Code was therefore not always reasonably practicable. Of 
course, where the summons could not be served, the clause requiring 
service would not apply, but it was proverbially difficult to prove a 
negative. The Committee felt the force of these remarks, and struck 
out the exception in question, which by the bye, did not occur in the 
corresponding provision of the English law (4 Anne, Cap. 16, section 
19) as to persons absent beyond the seas. 

In section 19 we had struck out the exception which allowed oral 
evidence to be given of an acknowledgment wrongfully destroyed by the 
person upon whom it was binding. The case was one which could sel- 
dom occur, since the plaintiff bad ordinarily the possession of the docu- 
ment. We had thought it simpler to make no exception to the rule in 
this clause, which excluded oral evidence of such documents. 

In section 24 we had extended the effect of part payment to all 
•debts, whether arising out of a contract in writing or not. “ Why,” 
asked Mr. Wilkinson, the Recorder of Rangoon, u should a part pay- 
ment endorsed on a promissory note by the payor, or one admitted as 
such ; in his own handwriting in the payee’s bill-book, be entitled to 
more consideration than when a customer signs to a payment on account 
principal in a shopkeeper’s book or on the bill which he has made out 
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is respeet of articles tl»at were purchased over the counter ?” We thought, 
too, it would suffice to provide that the fact of part payment should 
appear in the handwriting of the person making it. The ordinary case 
of a debtor making a part payment by letter would thus be provided for. 

We had provided not only that several partners or executors, but 
also several joint- contractors or mortgagees should not be chargeable by 
reason only of an acknowledgment or payment made by one of them. 
This was in accord with 19 and 20 Vic., c. 57, s. 14, and 3 and 4 Wm. 
IV. c. 27, sec. 28. 

We had struck out the clause relating to successive trespassers, 
which was based on the opinion apparently held by the late Lord Romil- 
]y in Dixon vs. Gayfere. The Committee were not sure that the pro* 
posed rule was right, and in any case it would have been of little or no 
practical utility. . 

In the second Schedule we had made a few changes as to the time 
from which the periods begin to run. Thus, in the case of suits to en- 
force a right of pre-emption, the present law provided that the period 
should begin when the purchaser took actual possession under the sale 
impeached. But in the North-Western Provinces High Court a doubt 
had been raised (I. L. R. 1 All. 315) as to the application of this pro- 
vision to cases in which the subject of the sale was an equity of redemp- 
tion, a reversionary interest or any other thing that did not admit of 
what the High Court termed “ visible aud tangible possession.” The 
Committee, after much consideration, had determined on making the 
time run in such cases from the time when the instrument of sale was 
registered. 

Incidentally, the change would have the effect of promoting the use 
of written instruments in such transactions and of encouraging the 
practice of registration. 

In the case of suits for money lent under an agreement that it 
should be payable on demand, we had made the time run from the date 
of the transaction instead of from the demand the date prescribed by 
the present law, the framer of which in this respect had followed a 
judgment of the Bengal High Court (6 Beng5 ISO), which judgment 
rested on what the authority of Mr. Justice Holloway {quit jure peri- 
tior ?) emboldened Mr. Stokes to call a mistake of Austin's. It seemed 
unreasonable that a creditor should be able to give himself an unlimited 
time to sne by merely abstaining from making a demand. Moreover, 
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as Mr. Justice Innes, one of the Judges of the Madras High Court, 
observed, iu a minute to which the Committee were much indebted— 

“ It is a well known principle of English as well as Continental 
law, that the words ‘ payable on demand* are not a condition. The 
Creditor, by the clause, does not seek to impose a conditional obligation, 
he merely gives notice to the debtor that he is to be ready to pay the 
debt at any time when called upon. If the obligation depended upon a 
personal act of the creditor (as Savigny observes), it would be extin- 
guished by his death before demand, which is not the case. Consistent- 
ly with this view it has always been held in England that a debt pay- 
able on demand was a debt from the date of the instrument, on which 
date therefore the cause of action arose (Norton v. Ellam, and other 
cases), and that time runs from that date and not from date of demand.* 1 
The Committee agreed with Mr. Innes in thinking it desirable that 
the law in India and that in England should be in accord on this point, 
as they were prior to the enactment of Act IX. of 1871. 

No. 125 related to suits during the life of Hindu widows to have 
their alienations declared to be void except for their lives, and No. 141 
dealt with suits for possession of land to which the plaintiff was entitled 
on the death of a Hindu widow. We had extended the scope of these 
Numbers so as to meet the case of Muhammadan widows. Mr. J. W. 
Smith informed us (and he was confirmed by the Panjab Government 
and by Sir Edward Bayley) that — “ in the greater part of the Panjab, 
Muhammadan widows succeed to their husbands* lands when there are 
no sons or descendants in the male line, and they hold such lands for 
life or till tbey’marry again exactly in the same way as Hindu widows 
succeed. Suits to set aside alienations made by Muhammadan widows, 
or to have them declared void, except for the life or till the remarriage 
of the widow, are quite as numerous in the Panjab as suits to set aside 
alienations made by Hindu widows.** 

This fact, coupled with the existence of the undivided family sys- 
tem among the Muhammadans of the Lower Provinces of Bengal, shew- 
ed how cautious we should be in assuming that the profession of Islam 
involved the adoption of the Muhammadan law of property. 

We had thought it better to restore the limitation of sixty yearB in 
. the case of suits for foreclosure and redemption and suits by the Secre- 
tary of State in Council. The reasons for this change were clearly stat- 
ed by idr. Naylor, the Remembrancer of Legal Affairs, Bombay ; 
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“ There are many unredeemed mortgages of very old standing in 
this Presidency, and from the commencement of oar rnle we have al- 
ways tanght the people to think that there is virtually no period of li- 
mitation for the recovery of mortgaged property. The sudden change 
from sixty to thirty years will very muoh affect the nature of mortgage 
transactions, and whilst it can do no good it may do much harm. Sixty 
years is also, in my opinion, not too long a period to allow for suits on 
behalf of the Crown. I doul t, in fact, whether it is expedient to pres- 
cribe any limitation at all for such suits in a country where the rights of 
the State are so apt to fall into abeyance and get lost sight of; but if 
some period is thought necessary it should not be less than sixty 
years.” 

As regards mortgages, Mr. Naylor’s opinion was supported by the 
authority of Mr. Gore Ouseley, the Financial Commissioner, Panjab, 
and as regards suits on behalf of the Crown, by that of Colonel Mac- 
Mahon, the Commissioner, Hissar Division. 

We had extended from thirty to sixty days the period allowed for 
applications under sections 363 and 365 of the Code of Civil Procedure 
by persons claiming to be legal representatives of deceased plaintiffs and 
seeking to have their names entered on the record. Our reasons were 
two : first because last February, when the Bill was introduced, Maha- 
raja Jotindra Mohan Tagore said that “ in most cases thirty days was 
the time of mourning for Hindus, and unless the time was extended, it 
might operate harshly ; a man could not be expected to come forward 
and put in his claim within the period of mourning secondly, because 
Mr. Broughton, the Administrator General of Bengal, bad also stated! 
that thirty days seemed too short a time to obtain representation—" at 
any rate,” he said, “ in my case, for it is the practice now to issue cita- 
tions, in all but very exceptional cases, when I apply for letters of ad- 
ministration,” 

The other alterations which we had made were comparatively un- 
important. They were all minutely stated in the final report ; and Mr. 
Stokes trusted that the Council would now Allow the Bill to be- 
come law 

It was, no doubt, imperfect and incomplete. For instance, a Limi- 
tation Act should certainly comprise rules as to the time of commencing 
prosecutions for the various offences under the Penal Code, and we 
should have insert^! the necessary provisions as to this matter, had we 
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not felt tbe need of consulting the Local Governments before making so 
important an addition to our law, and for this there was no time. But 
such as it was, Mr. Stokes could honestly say that no pains had been 
spared by Sir Arthur Hobbbouse, Sir Edward Bayley, Mr. Cockerell 
and himself to make tbe Bill accurate and useful. 

Xt would doubtless require repairs in the course of six or seven 
years. " Time," said Lord Plunket, speaking of the law of prescription, 
“ Time holds in one hand a scythe, in the other an hour-glass. The 
scythe mows down the evidence of our rights, the hour-glass measures 
the period which renders that evidence superfluous." The great orator 
had he been familiar with Indian legislation, would have rendered his 
metaphor complete by adding that the frame-work of his hour-glass, 
would certainly decay, the glass be broken and the sand escape. 

The Motion was put and agreed to. 

The Hon’ble Mr. Stokes then moved that the Bill as amended be- 
passed. He said that he wished to supply an omission in his remarks 
on tbe former motion and to notice tbe recommendation made by cer- 
tain officers of Bombay and the Panjab, and by the Calcutta Trades. 
Association, that the period allowed for suits for unsecured debts should 
be extended from three to six years. If the matter were open at pre- 
sent to alteration, he would be inclined to agree with those gentlemen, 
especially as the English law of limitation for actions of debt grounded 
on simple contract was six years after the cause of action had arisen, 
and the facilities for recovering debts were certainly less in India than 
in England. But we must remember first that tbe present period of 
three, years bad been established in India since 1859, and though he 
could not speak positively as to the reason why so short a time had 
been fixed, one might fairly conjecture that it was owing to the fact that 
written evidence of payment was much more liable to destruction in 
tMs country than it was in England. Secondly, before making so im- 
portant a change in the law, it would be necessary to refer the point to 
all the Local Governments ; and judging from an experience now extend- 
ing to nearly twelve years, the answers to that reference would certainly 
Hot be received and considered by the Home Department for six months, 
that was te say, nearly four months after the new Code of Civil Proce- 
dure (wit^. which this Bill should come into force simultaneously) would 
have begun to operate, No doubt, tbe commencement of the Code might 
be postponed. But this would require further legislation j and the post- 
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ponement might perhaps re-open questions which were now closed and 
would certainly for some months deprive the debtor-class of the benefits 
which the Code was intended to confer on them, and which, we had 
been assured, were urgently required. Mr. Stokes hoped, therefore, that 
the Counoil would allow the Bill to pass to-day* and it would give some 
comfort to the gentlemen in question, and to the Hon'ble Mr, Hope, 
who, he believed, sympathised with them, if he mentioned briefly the 
alterations in favour of the creditor which would be made by this Bill 
if it were allowed to pass as it stood. First of all, the Bill provided for 
the case of a creditor affected by double or successive disabilities. Se- 
condly, where a debtor was absent from British India, the Bill excluded 
the time of his absence, whether the creditor could or could not serve him 
with a summons to appear and answer. Thirdly in the case of part pay- 
ment of principal, the Bill merely required that the fact of the payment 
should appear in the handwriting of the debtor. As the law now stood, 
the debt must have arisen from a contract in writing, and the payment 
must appear not only in the handwriting of the debtor, but on the in- 
strument, or in his own books, or in the books $f the creditor. After 
the Bill had come into force, a part-payment of the amount of a trades- 
man’s bill or a banya’s account endorsed on the bill or account by the 
debtor would give a new period of limitation. In these three respects 
the position of the creditor would be distinctly improved by the Bill. 

The Hon’ble Mr. Hope asked whether he had rightly understood 
the Hon’ble Member to say that he thought the Bill would probably re- 
quire amendment in six or seven years. 

The Hon'ble Mr. Stokes replied in the affirmative. 

The Hon’ble Mr. Hope remarked that in that case he could only 
express his regret that so important a subject as that of the extension of 
the period of limitation for suits for money debts should be relegated to 
limbo, for so long a time, and expressed his opinion that it would be 
preferable to defer, if necessary, the passing of this Act, as welt as the 
operation of the Citril Procedure Code, till next January, in order to 
affiord sufficient time to have the question sifted even in a qjore thorough 
manner, if possible, than it had already been sifted by the Deccan Biots 
Commission and others, whose reports on the subject had already been 
some five or six months in the possession of the Select Committee. 

The Motion was put and agreed to. 
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CALCUTTA HIGH COURT. ■ 

The llll and 19*A July , 1877. 

Present : 

, The Hon’ble Sir R. Garth, Kt., Chief Justice, and the Hon’ble Mr. Justice Macpherson. 

Archibald Kellie (Defendant) Appellant , 
vs. 

D. D. Fraser (Plaintiff) Respondent. 

Jurisdiction — s. 827 of Act VIII. of 1859 — Arbitrators— Award. 

The mere fact that the object of a partnership is the carrying on of a (tea) concern does 
not make a suit for adjustment of accounts and dissolution— a suit for land. Where in re" 
ferring matters to arbitration one partner had the object of removing the other from the ma- 
nagement of the partnership property and of enforcing a dissolution of the partnership upon 
each terms as the arbitrators should think proper, it was held that as he did not seek to ob- 
tain possession of, or to acquire a title to the tea garden, because that was already the pro- 
perty of the partnership, and as the effect of the award was only to dissolve the partnership 
and to dispose of tho partnership property upon what the arbitrators considered the most 
just and reasonable terms, that therefore a suit instituted by one of the partners to carry out 
these) objects is not a “ suit for land” properly so-called, and that as the High Court might 
have given the plaintiff leave to bring such a suit in the High Court (although the land be« 
longing to the concern lay outside the ordinary original jurisdiction of the High Court,) 
the .High Court had also jurisdiction, under section 827 of Act VIII. of 1859, to confirm 
the award. 

• Messrs. Jackson and T. Apcar, instructed by Messrs. Orr and 
Harriss, for the defendant, appellant. 

Messrs. J. D. Bell and G. H. Evans, instructed by Messrs. Chaun- 
trell arid Co., for the plaintiff, respondent. 

This was an application under Section 827 of the Code of Civil 
Procedure to make an award of arbitrators a rule of Court, and it was 
opposed on the ground that the Court had no jurisdiction, as the effect 
of the .award would he the Bale of land in Darjeeling, and the case was 
. therefore one involving the title to land within Section 12 of the Letters 
Patent. 

In the first Court, the learned Judge (Kennedy, J.) made the 
award a ijjle of Court. 

, GartH, C. * J This is an appeal against an order and decree made 
by Mr, Justice Kennedy, confirming an award made by two arbitrators 
under Section 827 of the CM Procedure Code. 
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The facts were these. By a deed dated the 12th of April 1876 
Mr. Kellie and Mr. Fraser became partners in the business of a. tea 
garden at Darjeeling, of which they were the owners in certain shares ; 
and the deed contained a clause under which any dispute or difference 
which should arise between them about the partnership business, or the 
rights, duties or liabilities of either of them, was to be referred $o arbi- 
tration as therein provided. 

In the month of August 1876 differences did arise between the 
partners, which were referred to arbitration, and an award was made ; 
but as some irregularity had occurred during the proceedings, the Judge 
of this Court refused to confirm the award. 

Mr. Fraser's solicitors then, by letter dated the 29tli of December 
1876, required Mr. Kellie to refer to arbitration the following ques- 
tions 

1. Whether you are bound forthwith to execute a mortgage to 
Mr. Fraser of your rights and interest in the estate in terms of the deed 
of partnership. 

2. Whether you are bound to furnish accounts and estimates to 

Mr. McIntosh as agent. * 

3. Whether you are liable to Mr. Fraser for any, and wbat sum 

in respect of money misapplied, for damage caused by your conduct, or 
costs incurred thereby. t 

4. Whether the partnership ought not to be dissolved, and if so, 
upon what terms. 

Mr. Leslie thereupon, as Mr. Kellie's solicitor, named Mr. Shep- t 
herd as his arbitrator, and required Mr. Fraser to name an arbitrator on 
his part; and Mr. Fraser then nominated Mr. Kellner. 

Mr. Shepherd, however, after much delay, refused to act as arbi- 
trator, and Mr. Kellner then appointed Mr. Reily to act in his stead. 

Mr. Kellner and Mr. Reily subsequently made an award, dated th$ 
7th May last, to the following effect 

They found a sum of Rupees 19,776-5-11 to be due from Mr! 
Kellie to Mr. Fraser. They directed Mr. Kellie's share in the partner- 
ship property to stand charged with that sumf aryl they ordered that 
Mr. Kellie should forthwith execute a mortgage of his said share to Mr! 
Fraser to secure the money. + 

They further found that Mr. Kellie had been, and still was, per- 
sisting in a course of conduct prejudicial to the property, and they 
, c d 2 
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therefore ordered a dissolution of the partnership upon certain terms, 
and 

Lastly. They ordered that the tea garden should be sold by 
Mackenzie, Lyall and Co. at Calcutta, under certain conditions. 

This award was duly confirmed by Mr. Justice Kennedy by an order 
dated the 8th of June last, which is the subject of this appeal. 

The appellant, Mr. Kellie, contends— 

1st. That this Court had no jurisdiction to confirm the award, 
and 

2ndly. That the authority of the arbitrators was revoked by both 
parties before the award was made. 

In support of the first objection, it has been argued that the only 
Court competent to confirm the award under Section 327 was the Court 
in which a suit must have been brought to settle the differences between 
the parties, if those differences had not been referred to arbitration, and 
that as the subject matter in dispute was a tea garden at Darjeeling, 
and as both the litigants were resident there, the suit would have been 
a suit for lands, and must have been brought in the Darjeeling district, 
and therefore that the Daijeeling Court was the only one capable of con- 
firming the award. 

The answer to this contention on the part of Mr. Fraser was that the 
suit under such circumstances would not have been a “ suit for land” 
within the meaning of Section 12 of the Letters Patent, and that as a 
part of the cause of action arose in Calcutta, inasmuch as the deed of 
partnership was executed there, the High Court might, although Mr. 
Kellie was resident at Darjeeling, have given leave to Mr. Fraser to 
bring this suit in the High Court ; and that any Court in which 6uch 
a suit might have been brought would have been “ the Court having 
jurisdiction” over the matter in dispute within the meaning of Section 
827. 

Upon this point, we have been referred to several authorities, some 
of which have been discussed by the learned Judge in the Court below ; 
and particularly to the late case of the Delhi Bank vt. Wordie (1 Indian 
Law Reports^ Calcutta, p. 249), where it was held that a suit brought 
for the purpose of compelling the sale of a trust property was a “ 6uit 
for land.” j. 

It will be observed however that in all or almost all the cases 
«$«m which the appellant relies, the.suit was brought for the purpose of 
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acquiring the possession of, or of establishing a title to, or an interest 
in the property which was the subject of dispute, more particularly in 
the case of the Delhi Bank vs. Wordie, where the object of the petitioner 
was to establish the title of certain trustees to a share in a portion of 
the trust property claimed by a person of the name of Lightfoot, and 
the establishment of this title was an essential element of the entire 
claim. 

Now, in this case, it clearly appears, both from the description of 
the matters in difference and from the award itself, that Mr. Fraser’s 
real object was to remove Mr. Kellie from the management of the part* 
nership property, and to enforce a dissolution of the partnership upon 
such terms as the arbitrators should think proper. 

He did not seek to obtain possession of, or to acquire a title to the 
tea garden, because that was already the property of the partnership, 
and the effect of the award was only to dissolve the partnership, and to 
dispose of the partnership property upon what they considered the most 
just and reasonable terms. 

I consider therefore that any suit instituted by Mr. Fraser to car*' 
ry out these objects would not have been a “ suit for land,” properly 
so called ; and that as the High Court might have given Mr. Fraser 
leave to bring such a suit in the High Court, that Court had also juris* 
diction, under Section 387, to confirm the award. 

As regards the other point, viz., the alleged revocation of the sub- 
mission to the arbitrators, I am of opinion that the evidence relied on 
by the appellant is not sufficient to justify us in finding that a revoca- 
tion did in fact take place. 

It is true that pending the proceedings, a telegram was sent from 
Darjeeling by both parties to Calcutta iq these words, “ Stay further 
proceedings ; arrange matters here but having referred to the circum- 
stances under which that telegram was sent, and to the subsequent cor- 
respondence and conduct of the parties, we do not consider that this te- 
legram operated, or was even intended to operate, as an absolute revoca- 
tion of the submission. 

I think therefore that the appellant has failed upon both grounds, 
and that the appeal should be dismissed with costs on scale 2. 

Macpherson, J. — I also think that this appeal must be dismissed. 

A suit the object of which has to deal with the matters, the subject 
of this arbitration, might certainly, in my opinion have, with the leave 
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of the Court first obtained, been instituted on the original side of this 
Court. The partnership deed having been executed in Calcutta, it 
seems to me that, according to the current of decision here, it is impos- 
sible to say that no part of the cause of action arose within the local li- 
mits of the ordinary original civil jurisdiction. 

Of course if the suits were a suit for land, within the meaning of 
Section 12 of the Letters Patent of 1865, there would be no jurisdiction, 
the whole land lying in Darjeeling. But it is not a suit for land within 
that sectidn. There is no dispute as to the title to the land. The ques- 
tions at issue relate to the partnership between Kellie and Fraser, the 
mode in which its business has been and ought to be conducted, and the 
adjustment of accounts and winding up of the partnership. The mere 
fact that the object of the partnership was the carrying on of a tea con- 
cern does not make a suit for adjustment of accounts and dissolution — 
a suit for land. If it did, theji this result would follow that, although 
all the members of a partnership were permanently resident in Calcutta, 
and the chief business of the partnership was at the time of suing, and 
always had been conducted in Calcutta, a suit for an account and disso- 
lution would not lie here, if one asset of the partnership happened to be 
an indigo factory or a tea garden in the Mbfusail. Yet, in the case sug- 
gested, there can be no manner of doubt a suit could be entertained by 
this Court on its original side ; and such suite have, in fact, been re- 
peatedly entertained. 

The peculiarity in the present case is that the defendant Kellie is 
not personally subject to the jurisdiction at all, save by reason of parts 
of the cause of action (to wit, the execution of the partnership deed) 
having arisen in Calcutta. Had he been personally subject, by reason 
of residing in Calcutta, probably the question which has been raised 
would never have been suggested. 

Some discussion has taken place as to the effect of the judgment of 
the Court in the case of the Delhi Bank r*. Wordie. But I cannot gather 
from the report that the decision of the Appellate Court in any way mo- 
dified or altered the earlier decisions. For the only point actually decided 
by the Appellate Court is that as the owner of a two annas' share of the 
property denied that he had ever conveyed his share to the defendants, to 
whom it was alleged to have been conveyed as trustees, the question of 

as to these two annas was directly in issue, and therefore the suit 

a suit for land and could not be entertained. 
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On the whole, I have no doub.t that a suit might, with the leave of 
the Court first obtained, have been instituted here. And if a suit would 
have lain there, it appears to me that the Court had jurisdiction under 
Section 827 to order this award to be filed. I agree with Mr. Justice 
Kennedy in declining to attach to the words of that section u the Court 
having jurisdiction in the matter to which the award relates ; ** the limit* 
ed and a special meaning contended for, and in construing them as 
meaning any Court having jurisdiction to entertain a suit for the matter 
to which the award relates. 

I further agree in the opinion that there was no revocation of the 
authorities to the arbitrators. 


, CALCUTTA HIGH COURT. 

The ZOth July , 1877. 

Full Bench. 

Before the Hon’ble Sir R. Garth, A7., Chief Justice, and the Honblea L. S. Jackson, 

A. G. Macpherson, W. Markby, and W. Ainslic, Judges . 

Raj Kumar Singh and others (Defendants) Appellants , 

vs . 

Sahebzada Rai (Plaintiff) Respondent . 

Public Road — Obstruction — Criminal Court— Civil Court. 

When the Civil Court finds that an obstruction to a public road causes a particular in- 
convenience of a substantial kind to the plaintiff, it can direct the defendant, who has placed 
the obstruction there, to remove it, notwithstanding that the Criminal Code contains pro- 
visions for the removal of obstructions in public thoroughfares by summary proceedings be** 
fore a Magistrate. 

This was a special appeal from a decision passed by the Subordinate 
Judge of Shahabad, dated the 29th January 1876, reversing a decree 
of the Second Munsiff of Arrah, dated the 11th April 1874; and the 
material facts of the case are fully stated in the order of the learned 
Judge, referring the matter for the decision of a Full Bench, which was 
as follows 

•A 

In this case the Lower Appellate Court has ordered the defendants to 
remove an obstruction which they had placed upon a public road near 
to the plaintiffs house. It is, in my opinion, sufficiently found that 
the plaintiff has suffered damage by the obstruction ; and this not mere* 
ly as one of the public, but as having his house in the vicinity of the 
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obstruction, so that it causes him a particular inconvenience of a sub- 
stantial character. But there is a decision in the XXI. W. R., 145, 
that no order for the removal of an obstruction from a public road can 
1?e made by the Civil Court, even in such a case as this. On the other 
band, there is a decision in the same volume, at p. 408, that a decree 
directing the removal of an obstruction is not erroneous in law. 

I have been formally requested by the pleaders to refer this question 
to be Full. Bench, and I do not think that in this state of the authorities 
I can refuse to do so. 

The question referred is whether, when the Civil Court finds thr.t 
an obstruction to a public road causes a particular inconvenience of a 
substantial kind to the plaintiff, it can direct the defendant, who has 
placed the obstruction there, to remove it. 

If the answer to this question is in the affirmative, in my opinion 
the special appeal should be dismissed ; if in the negative, the appeal 
should be allowed, and the suit dismissed, with costs in all the Courts. 

W. Markby. 

The following judgment of the Full Bench was delivered by 

Garth, C. J. : — We are of opinion that, as the obstruction in this 
case has caused special injury to the plaintiff, the Civil Court was per- 
fectly justified in directing it to be removed. 

The Criminal Code no doubt contains provisions for the removal of 
obstructions in public thoroughfares by summary proceedings before a 
Magistrate ; but there is nothing in those provisions which shows that 
the legislature intended to deprive a private individual of the redress 
which the law affords him under such circumstances, by means of a 
civil suit. 

The special appeal will therefore be dismissed, with costs. 
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DIFFERENT KINDS OF MORTGAGES * 

[In continuation of page 203.} 

I have already alluded to the practice which obtains in this country 
for the borrower, in the case of a mortgage by conditional sale, to convey 
the estate absolutely to the lender ; the latter agreeiug by a contempo- 
raneous agreement, which is sometimes verbal, that he wilt reconvey the 
estate to the borrower on repayment of the loan. The question whether 
such parol agreement could be received in evidence to control thd terms 
of a document which was on its face a deed of absolute sale, was raised 
in the Calcutta High Court in the case of Kassinath Ckatterjee v. 
Chundy Churn Banerjee (5 W. It., p. 6S), and was referred to a Full 
Bench, when a majority of the Judges returned an answer in the nega- 
tive. 

It is perhaps necessary to observe that the law laid down by the 
Court in Kassinath Ckatterjee against Chundy Churn Banerjee does not 
in any way trench upon any rule of Hindu or Mahomedan law, neither of 
which, as I have already said, refuses to give effect to parol agreements# 

“ Admitting that the law allows sale of land or other contracts re- 
lating to land to be made verbally, it does not follow that, if the parties 
choose to reduce their contract into writing, they can bring forward 
mere verbal evidence to contradict the writing, and to show that they 
intended something different from that which the writing express^ and 
was intended to express.” “ If a man writes that he sells absolutely, 
intending the writing which he executes to express and convey the 
meaning that he intends to sell absolutely, he cannot, by mere verbal 
evidence, show, that at the time of the agreement, both parties intend- 
ed that their contract should not be such as their written words express, 
but that which they expressed by their words to be an absolute sale 
should be a mortgage.” (Per Peacock, C. J., in Kassinath Ckatterjee 
against Chundy Churn Banerjee , 5 W. R., 68.) 

The exclusion of parol evidence for the purpose of qualifying the 
terms of a written instrument rests upon the presumption that when par- 
ties choose to reduce the terms of a contract to writing, they intend, to 
insert the tfhole of the terms. Any other rule would open the widest 
door to fraud and perjury. 

* Vide Tagore Law Lectures, 1875*70. Lecture III. by B, B. Ghose, Tagore Law Lecturer. 

D 1) 



m 


THE LEGAL COMPANION. 


Vol. v. 


A distinction, however, is taken by tbe Court between parol evi- 
dence of an agreement and evidence of the “ acts” of the parties, 
the Chief Justice being of opinion that parol evidence is admissible to 
explain the acts of the parties, as for instance, that the document pur- 
porting to be a conveyance was not accompanied or followed by pos- 
session. 

It is perhaps not quite easy to discover the ground upon which the 
distinction is made,— a distinction which, as pointed out by a learned 
Judge, is hardly reconcileable with the principle upon which the exclu- 
sion of parol evidence is founded. In the case of Madhub Chnnder Hoy 
against Gnngadhur Shamnnlho , Mr. Justice Mark by is reported to have 
said : — 

“ It seems to me to be very difficult to understand the distinction 
drawn between evidence of a parol agreement contradicting the terms 
of a written contract being inadmissible, and evidence of the parties con- 
tradicting the terms of such a contract being admissible. In all these 
eases, one starts with the proposition that there was a written instru- 
ment which unequivocally and unmistakeably declares the intention of 
the parties, and I should have thought that it was quite as objectionable, 
if not more so, to contradict the plain terms of the contract by what are 
called acts, by the Full Bench, which can only lead to an inference, than 
to contradict them by an express aud unequivocal and unmistakeablc 
phrol arrangement between the parties. I should have thought that the 
principle was this, that when we have once got a clear expression in 
writing of that which professes to be the intention of the parties, that 
must conclusively be taken to be the relation which was intended to be 
created between them, and that to get at their intention, no other evi- 
dence, whether of contemporaneous acts or agreements ought to be ad- 
mitted." (11 W. R., p. 451.) 

• Since the above observations were made, the Legislature has passed 
the Indian Evideuce Act, sectiou 92 of which says, — “ When the terms 
of any such contract, grant or other disposition of property, or any 
matter required by law to be reduced to the form of a document, have 
been proved according to the last section, no evidence of ax*y%al agree- 
\ spent or statement shall be admitted as between the parties'to any such 
* instrument br their representatives in interest, for the purpose of con- 
: varying, adding to, or subtracting from, its terms." 

f language of the Act is not, perhaps, wholly free from ambiguity, 
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but I venture to think that, as the rule is laid dowu broadly and without 
any qualification or reservation, parol evidence of the acts or conduct of 
the parties is no longer admissible for the purpose of varying the terms 
of a written instrument. 

I have said that conventional mortgages may be created either by 
writing or by parol. They may also be either express or implied. There 
is one important class of mortgages, — I say class, because in English law 
they form a class by themselves,— in which the law implies a mortgage 
from the conduct of the parties. Thus, if money is borrowed on a 
deposit of title-deeds, the law implies an intention to charge the property 
covered by, the title-deeds with the repayment of the money. This, I 
need hardly point out, is very different from a true legal mortgage* 
which is not based upon any express or implied consent of the parties. 
In English law, a mortgage of the kind is called an equitable mortgage* 
because following a well-known maxim, equity regards the transaction 
in the same light as a formal mortgage ; and this sort of mortgage being 
recognised in eqviity is called an (f equitable mortgage” as opposed to a 
legal mortgage. The expression is also applied to similar transactions 
between the natives of this country, although, strictly speaking, it can 
be properly applied only in a country in which law and equity are ad- 
ministered as two distinct systems. 

Equitable mortgages, although very common in the Presidency 
towns, do not seem to be common in the mofussil. We, indeed, find 
an instance of it in an early case in the Sudder Dewany Adawlut, but 
the parties to the transaction seem to have been residents of Calcutta, 
and the difference of opinion between the learned Judges by whom the 
appeal was heard, shows that the case was one of the first impression, 
and that the transaction was by no means common at the time. The 
report of the case to which I refer is not very full. It would, however, 
appear that oue Ramlochun Paul being heavily indebted to the plaintiff 
and being pressed for payment, made over to him the title-deeds, of cer* 
tain property belonging to himself. It does not, however, appear* that 
the debtor, when he made over the title-deeds, expressly stated his intent 
tion to offer them as a security for the debt. Th^ property was after? 
wards sold under an executiou by the Sheriff, and the purchaser, bought 
with notice of the plaintiff's claim. The plaintiff sought to enforce his 
lien on the property, contending that the purchaser under the execution 
had purchased the property subject to his lieu* The Zillak Judge having 

1) D 2 
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given judgment in favor of the plaintiff upon the ground that the deposit 
by the borrower of the title-deeds was equivalent to a mortgage, the 
decree was affirmed on appeal to the Sudder Dewany Adawlut, although* 
as 'I have already said, one of the Judges was inclined to think that the 
mere delivery of the title-deeds was not sufficient toislofche the creditor 
with the rights of a mortgagee. (6, Select Reports, p. 165*) Since 
the decision in the above case, the Mofussil Courts in Bengal have in- 
variably given effect to a deposit of title-deeds as a valid simple mort- 
gage, although, as I have told you, this is not an usual mode of giving 
security outside the Presidency towns. 

In the case which I have cited from the Select Reports, the Court 
inferred an intention to create a mortgage from the mere fact of the 
delivery of the title-deeds to the creditor. The deposit of title-deeds, 
however, is sometimes accompanied by an agreement, either verbal or 
written, in which the intention to create a charge is expressly stated. 
When that is done, the transaction does not substantially differ from 
an express conventional mortgage ; and there is no reason why, as be- 
tween parties who can pass land without writing and without delivery 
of possession, such a transaction should not be given effect to. In a 
case in the Madras Presidency, in which , the local Sudder Dewany 
Adawlut had refused to recognise the validity of such a transaction, 
Lord Kingsdown, in delivering the judgment of the Lords of the Judi- 
cial Committee of the Privy Council in appeal, is reported to have 
said ■“ The decision of the Sudder Dewany Adawlut, so far as it res- 
pects the enforcement of the lien against the third and last defendants, 
appears to have proceeded upon the ground that the principles of the 
English law applicable to a similar state of circumstances ought not to 
govern the decision of that suit in those Courts. This was correct if 
the authoritative obligation of that law on the Company's Courts were 
insisted on. There is, properly, no prescribed general law to which 
their decisions must conform. They are directed in the Madras Presi- 
dency* to proceed generally according to justice, equity, and good con- 
science. The question then is, whether the decision appealed against 
violates that direction or not. The Court of Appeal, reversing the prior 
decisions, has decided that the contract was not operative as a hypothe- 
cation, or pledge, even between the parties to it. Yet the evidence 
Shows that the plaintiff looked not simply to the personal credit of the 
pm on with whom, he contracted, but bargained for a security on land* 
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If any positive law bad forbidden effect to be given to the actual agree* 
ment of the parties to create that lieu, the Court, of course, must have 
obeyed that law. If the contract of lien were imperfect for want of 
some necessary condition, effect must have been, in like manner, denied 
to it as a perfected lien. But nothing of this sort is suggested in the 
pleadings, or proved. It is not shown that, in fact, the parties contract- 
ed with reference to any particular law. They were not of the same 
race and creed. By the Mahomedan law, such a contract as the one 
under consideration, for a security in respect of a contingent loss, would 
be one not of pawn, but of trust. (Hedaya, Vol. IV., p. 208, tit. 
1 Pawns/) It is not declared that any writing or actual delivery is 
essential to the creation of such trust by that law ; but as the contract- 
ing parties are not both Mahomedans, that law would not have govern- 
ed the question of the validy and force of their contract, even in the 
Supreme Court. The plaintiff is a Christian ; the contract took place 
with parties living within the local limits of the Supreme Court of 
Madras, though it related to land beyond them. It is not shewn that 
any local law, any lex loci rei sitae, exists, forbidding the creation of a 
lien by the contract and deposit of deeds which existed in this case ; and 
by the general law of the place where the contract was made, that is, 
the English law, the deposit of title-deeds as a security would create a 
lien on lands, though, as between parties who can convey by deed only, 
or conveyance in writing, such lien would necessarily be equitable. In 
this case there is an express contract for a security on the lands, to 
which, no law invalidating it, effect must be given between the parties 
themselves ” (9 Moo. Ind. App., 303.) 


(To be continued.) 
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CALC IOTA HIG H CO l J 11 1'. 

The 19 th December, 187(5. 

Present : 

Mr. Justice Markby and Mr. Justice Ainslie. 

Bramaioye Dasskk* on behalf of Brojo Nath Singh and 

another ( Plaintiffs) Appellants, 

1 8 . 

Krtsto Mohun Mookebjee, (Defendant) Respondent . 

lies Judicata — Act V11L of 1859, ss. 2 fy 170 — Hindu Widow — 

Reversioner. 

A, a Hindu widow, brought a suit to recover possession of her husband’s share of cer- 
tain joint property. After partially examining some of her witnesses, she cited the defen- 
dant as a witness, and on his failure to attend, her suit was dismissed. After the death of 
the widow, her daughter sued the same defendant on behalf of her two minor sons, as being 
entitled in reversion to their grandfather’s share, to recover the share which was the subject 
of the former suit : the defendant was summoned as a witness, but failed to attend. Held, 
that the suit was not barred under s. 2, Act VIII. of 1859, as being a res judicata, until it 
was shown that the former decree had beon obtained after a fair trial of the right, so as to 
bind not only the widow, but the reversioners. The defendant having failed to attend and 
give evidence on this point, the Court was justified in giving the plaintiff a decree under s. 
170, Act VIII. of 1859. 

Markby, J. — In this case we think the judgment of the first Court 
was a right judgment, and ought not to have been disturbed by the 
lower Appellate Court. 

It appears that there were three brothers entitled to a certain pro- 
perty. A decree had been obtained against two of the brothers, Shib 
Prosad and Bhola Nath. Their rights and interests in the property 
Were sold, and the defendant got into possession. The widow of one of 
the brothers then brought a suit for declaration of her title to one-third 
share of the property. An issue was raised whether that share was the 
right and interest of the plaintiff as alleged by her, or of Shib Prosad 
and Bhola Nath as alleged by the defendant. There were other parties 
to that suit, but that does not seem to be material. After the death of 
the widovy, the heir of her husband brought the present suit for posses- 

Vide I. L. R., 2, Calcutta Series, p. 222. 
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sion. The decree in the former suit was set up as a bar to the present 
suit; and an issue was raised whether or no that decree was a bar to the 
present suit. 

The Munsif, who tried the suit, seemed to have had some doubt 
whether, in point of law, the former decree was a bar to this suit. He 
also held that there was no proper trial upon the issues raised in the 
former suit. lie then went on to say that the plaintiff, in the present 
suit, had relied mainly upon the evidence of the defendant ; and, inas- 
much as the defendant having been summoned did not choose to appear 
in Court, he gave the plaintiff a decree under s. 170 of the Civil Pro- 
cedure Code. 

The District Judge entirely concurs with the Munsif in thinking 
that this is a proper case to be dealt with under that section ; but thiuks 
that section oould not be applied to the present ease, because in this 
ease the plaintiff cannot show a legal right. What he means by that 
apparently is, that the legal right which the plaintiff sets up in this case 
is wholly barred by the decision iu the former suit. But the District 
Judge seems to have overlooked this, — that there was in the present 
case not an absolute bar such as there would have been, if this were, the 
case of a decree against the person through whom the plaintiff claims^ 
The rule that a decree against the widow binds the reversioner is subject 
to this qualification, that there has been a fair trial of the right in the 
former suit. That is laid down in what is commonly called the Shiva* 
(junga case (1) and in the decision of this Court to the same effect, with 
which I entirely concur, iu the case of Mohima CJiunder Roy Chowdhry v • 
Ram Kishore Acharjee Chowdhry (2). It was there pointed out that the 
Privy Council, in a more recent case (3), have said that, while they 
adhere to the rule that the widow represents the estate of the reversioner 
for some purposes, it is her duty not only to represent the estate, but to 
protect it also. 

Now, iu this case, it is obvious that there were some grounds for 
looking closely to see what really took place in the former suit, because 
we find that the former suit was disposed of in a manner which, on the 
face of it, seems to be not satisfactory. The plaintiff that suit, after 
having brought + her suit; and after having partially examined one wit- 
ness, declined to examine any of her other witnesses.' She had also 

/ox xr (1 ^ 9 Moore ’ 8 I- A, 539. (2) 15 B. L. R„ 142 ; vide p. 159. 

(3) Nogtnaer Chunder Ghose v. Sremutty Kaminee Vasseo, 11 Moores I, A., 241. 
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cited the defendant, the same person who was cited to appear in this 
* case. It does not, however, appear whether 6he made any real attempt 
to get ' the defendant into Court, or whether the summons was served 
upon him. Anyhow he never came into Court, therefore there was good 
ground for inquiring whether there was a fair trial of the question be- 
tween the parties in the former suit, and whether the plaintiff performed 
her duty in protecting, not only her own interest, but the interests of 
the person who was to take after her death. 

Upon that question the evidence of the defendant is most important. 
Therefore the Court has a perfect right to say that the decree in the 
former is not a bar to this suit, until there had been some inquiry as to 
how it was obtained. And the defendant refusing to come in to give 
his evidence upon that point, the Court would be justified in dealing 
with the case under s. 170 of Act VIII. of 1859, We may assume for 
the purposes of this judgment that the decree in the former suit would 
have been a bar to the present suit, if it had been properly obtained; 
but that would not in any way prevent the Court from inquiring into 
the question whether it was so or not. Having regard to the circum- 
stances which I have mentioned, the Munsif was right in dealing with 
the case under s. 170. We think, therefore, that the judgment of the 
first Court was right and ought to be restored, and that of the lower 
Appellate Court reversed. The plaintiff will get the costs in this Court 
and in the lower Appellate Court. 


THE DOCTRINE OP CAKES OR PINDAS * 

Baboo Krishna Karnal Bhattaqharya, reputed for his eminent scho- 
lastic attainments, formerly Professor of Sanskrit in the Calcutta Presi- 
dency College and now a vakeel of the Calcutta High Court, has recent- 
ly published a pamphlet entitled “ On some unsettled questions of Suc- 
cession under the Bengal School of Hindu Law " On a perusal of this 
little book, the reader will find it to be a dear exposition of the doctrine 
of funeral cakes or pindas , upon which the whole fabric of the Hindu 
law of succession is based, and will be convinced that the author has 
shown his great learning and researches respecting Hindu Law in eluci- 
dating the said* doctrine, in examining the rules laid down by the late 

, * A entitle/ “ On some unsettled questions of Succession under the Bengal 

. Bcheol of Hindu Law, by Krishna Karnal Bhattacharya, B. L. : Calcutta, Bonnerjea & Co., 

mit" • ' 
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Justice Dwarka Nath Mitter iu the case if Guru Govindo Shaha in the 
ISth W. R., F. B., p. 49, and in criticising their construction by Sir 
Richard Couch in the case of Govind Proshad Talookdar in the 23rd W. 
R., p. 117. The author has admirably dealt with his subject. The 
conclusions arrived at by him seem to be sound and well-founded. There 
is no doubt whatever that this little work will be an important addition 
to our legal literature. The author has fixed one Rupee as its price, but 
in our estimation it is worth considerably greater. We feel sure that 
the work will be found by the Bench and the Bar to be of great practi- 
cal utility. In recommending it to the public and in justification of 
our remarks we make the following extracts from it 

In the preface, the author says “ The following pages are an attempt to 
contribute to the removal of the present unsettled condition of the Law of 
Succession under the Bengal School. In substance, they embody the result 
of a comparison of certain passages of the D&yabh&ga with the celebrated 
judgment of the late lamented Justice Dwarka Nath Mitter, in the lead- 
ing case of Guru Govindo Shaha, reported in the 13th Weekly Report- 
er, Full Bench Rulings, page 49. The conclusion at which I have arrived 
by this comparison is that the rules of succession propounded by Dwarka 
Nath Mitter in that judgment have been admirably generalized from the 
details of the D&yabh&ga, and that except in two individual instances, 
these rules are reconcilable with all that is contained in the D&yabh&ga. 
Recently, however, a decision has been made by Sir Richard Couch, re- 
ported in the 23rd Weekly Reporter, p. 117, in the case of Gobindo 
Proshad Talookdar, wherein that learned Judge has construed the rules 
of Dwarka Nath Mitter, in a manner that limits their operation and 
makes them irreconcilable with the Ddyabh&ga. I have endeavoured to 
show how those rules should be construed in a different way, so that 
their departure from the indications of the D&yabh&ga may be as small 
as possible. As by far the greater portion of these pages deals with the 
doctrine of funeral cakes, I subjoin the fundamental propositions of that 
doctrine, together with the rules laid down by Dwarka Nath Mitter, in 
order that the purport of much of what I have written m&y be readily 
comprehended by. persons who are not accustomed to speculate on these 
topics. * 

Fundamental Propositions of the Doctrine of Cakes. 

I. A male person offers cakes to his father, grandfather and great- 
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grandfather in the paternal line, and also to his mother’s father, grand- 
father and great-grandfather in the maternal line. 

O w 

2. A is said to be 6apinda to B if be gives pinda or cakes to B, 
if he receives cakes from B, or if both A and B give cakes to a common 
ancestor C. 


Buies laid down by Dwarka Nalh Miller , 


1. Among Sapindas, those who are competent to offer funeral 
•cakes to the paternal ancestors of the deceased proprietor, are invariably 
preferred to those who are competent to offer such cakes to his maternal 
ancestors only, for the first kind of cakes are of superior religious effi- 
cacy in comparison with the second. 

2. Those who offer a larger number of cakes of a particular des- 
cription, are preferred to those who offer a less number of cakes of the 
aarne description. 

3. Where the number of such cakes is equal, those that are offered 
to nearer ancestors, are preferred to those offered to more distant oneB." 


Then after fully and clearly explaining the doctrine of cakes and sup- 
porting his arguments by quotations from various authorities, the author 
in conclusion says “ The only way in which we can preserve the general 
applicability of the rules of Justice Dwarka Nath Mitter, so as to occa- 
sion the least possible interference with their integrity, is to add a pro- 
viso after the second rule, and so to construe the three rules that the cases 
of the father’s, grandfather’s and great-grandfather’s daughter’s sons, 
may not be placed beyond the sphere of their application. 

The second rule is : — 

' Those who offer a larger number of cakes of a particular descrip- 
tion, are invariably preferred to those who offer a less number of cakes 
of the same description.’ 


This rule fails in the case of the brother’s son’s son, who, although 
the giver of only a single cake, (namely to his own great-grandfather, 
who is the same as the proprietor’s father), in which the deceased 
proprietor participates, is yet expressly preferred by the Dfiyabhlga 
(jCh, XI., S. vi., Para. 6) to the father’s whole brother of the deceased, 
ti' the father’s whole brother gives two cakes in which the de- 
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ceased participates. It also fails iu the instance where the father’s father 
excludes father's brother, although the latter offers two cakes shared by 
the deceased, while the former only oue such. 

The proviso, therefore, that we should annex to the seoon'd rule 
would be 

Provided that, if, of two eandidates for heirship, one offers a cake 
to- the father of the deceased, he is in every case to be- preferred to one 
who does not do so. 

Provided also, that in every case, the collateral heirs shall succeed 
after the common ancestor from whom they descend. 

It will be remembered that the reason assigned by Jimutav&hana 
for preferring the brother’s son’s son to the father’s whole brother is 
that the former gives pinda to the father of the deceased, who is the 
principal person to be thought of ; instead therefore of making of it, an 
individually exceptional case, we turn it into a general proposition* 
founded upon the reason which we find assigned in our work of au» 
thority. 

As to the second part of the proviso above, this has become ne- 
cessary, in order to explain the succession of the father’s father in ex- 
clusion of the father’s brother ; for in such a case, father’s father, being 
the first ancestor common to the father’s brother and the deceased, is, by 
the application of the latter part of the above proviso, succeeds pre- 
ferentially. 

The other precaution that we should observe in the application of 
the second rule is, that by the expression, * cakes of a particular descrip- 
tion,’ we must understand, ‘ cakes of either of the two great divisions, 1 
cakes offered to the paternal ancestors of the deceased proprietor being 
included in one of these two divisions, aud cakes offered to the maternal 
ancestors of the deceased being included in the other. In this way, we 
would not exclude the cakes offered by the sapindas of the daughter’s* 
son kind, (if we may be allowed to make use of such an expression), on 
the paternal side of the deceased proprietor, but would take into account 
every cake that is given to any of the paternal sapinda ancestors of the 
deceased be it even offered on the mother’s side of the giver. 

What then^ it will be as^ed, becomes of the principle, that cakes 
presented to the maternal ancestors are secondary, the principle namely 
which is found in Colebrooke’s Digest, and which was the ratio decidendi 
in the case reported- in 23 W. R. p. 117. Our answer is, that the said 
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principle is of great service in explaining a certain peculiarity in the 
law of succession. It will be found, upon examination of Paras. 8, 9 
and 10, S. vi., Ch, XI., of the D&yabhfiga, that the plain intention of 
the author is, that all the qualified descendants if the father must be 
exhausted, before the inheritance can rise to the grandfather; similarly 
neither the great-grandfather nor his descendants can come in, so long 
as any qualified descendant of the grandfather exist. And this suc- 
cessive ascent of the inheritance from one generation to the next above, 
may be well explained by the second and the third rules of Justice Mitter. 
But at the same time a gap remains in the explanation of the law of suc- 
cession ; for instance, it remains unexplained why the father’s daughter’s 
son should be postponed to the father’s descendants, as far as the great- 
grandson, in the male line. Now, the aforesaid principle found in the 
Digest of Colcbrooke, that cakes presented to the maternal ancestor arc 
secondary, would well explain this peculiarity. But this principle must 
be limited to the case of the descendants of each sapinda ancestor 
taken apart in each generation ; in other words, we must say that the 
father’s descendants of the daughter’S-son kind are postponed to the fa- 
ther’s descendants, who are not of that kind. So, the grandfather’s des- 
cendants of the daughter’s-son kind are postponed to his descendants 
. who are not of that kind. So on to the great-grandfather. But never 
should a father’s descendant of the daughter’s-son kind be postponed to 
a grandfather’s descendant of an opposite kind. In the case reported 
Iu the 23rd Weekly Reporter, p. 117, Sir Richard Couch has held con- 
trariwise, and has thereby turned the cases of father’s, grandfather's and 
great-grandfather’s daughter’s sons into exceptional ones, although it is 
almost certain that the special reason which he thought applied to 
those individuals does not exist at all ; that there is no reason to suppose 
that the deceased proprietor is in the slightest degree more benefited, 
ip the spiritual sense, by his grandfather’s daughter’s son, or by his great- 
grandfather’s daughter’s son, than he would be by his brother’s daughter’s 
son. On the contrary, it is certain that the brother’s daughter’s son 
offers two cakes in which the deceased participates, while the great- 
grandfather’s daughter’s son offers only one such. In fact it cannot be 
imagined into what a state of uncertainty our law of succession will 
* Again be cast, if we insist upon the correctness of the proposition that a 


grandfather’s great-grandson in the male line excludes a brother’s 
tegb tor’s soil Such a proppsition would no doubt be conformable to 
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the rules of succession under the Mitakshara law, os that law in every 
case prefers the gotraju or agnatic relatives to the band&u or cognate 
ones. But nothing can be farther from the spirit of the Bengal law, than 
to hold an agnatic descendant of a more distant ancestor superior to a 
cognate one of a nearer ancestor. We are the more concerned at the 
fact of such having been authoritatively held, because our succession law 
had all but attained a state of certainty under Justice Dwarka Nath 
Mitter’s rules. Now that those rules, admittedly founded upon the in* 
dications to be found in Jimutav&bana’s work, have been declared to be 
inapplicable to three individual instances in the D&yabh&ga, which are 
supposed to be governed by a special reason, that does not really exist, 
the result will be that every case of disputed succession will be a bone 
of contention between propounders of special reasons, which are in plenty 
in the books of Hindu Law. 

We have above pointed out bow by a slight modification the rules 
of Justice Mitter may be made conformable to all the individual cases 
given by Jimutav&hana ; we have also tried to show how the principle 
of Jagannatha may be availed of, in order to explain the inferior claims 
of the heirs of the daughter’s son among the descendants of each indivi- 
dual ancestor, taken apart. Our belief is, that thus modified and sup- 
plemented, Justice Dwarka Nath Mitter’s rules will be found to be a sa- 
tisfactory guide in the determination of every possible question of dis- 
puted succession. 

We do not mean to say that these ■ rules can be reconciled with 
every thing contained in the three other Bengal treatises of Raghunan- 
dana, Srikrishna, and Jagannatha. But that is not of much conse- 
quence, provided that the rules remain conformable to the Ddyabh&ga. 
The three other authors are but the disciples of Jimutav&hana ; and none 
of them seems to have ever tasked themselves to find out general rules, 
so as to comprehend all the variety of cases. The Diyabbfiga itself haB 
omitted to lay down general propositions, by the simple application of 
which we might determine the superior or inferior rights of any two of the 
remoter sapindas. The first attempt in that regard was made by Justice 
Mitter in the leading case of Guru Gobindo Shaha (13 W. R. F. B. 49.) 
The attempt has been all but entirely successful/ Qnr best endeavour 
at present therefore should be to keep them intact, as much as we can, 
without coming into collision with the direct indications to be found in 
the D&yabh&ga our paramount work of authority. 



THE LEGAL COMPANION. 


Voi. V. 


TABLE Of safindas showing the AMOUNT op SPIRI- 
TUAL BENEFIT CONFERRED BY EACH. 

N. 5. —Paulas or cakes may be cbaracterised as of three kinds. 
"When A gives pinda directly to B, as a son to his father, grandson to 
his grandfather, &c., there the pinda may be said to be a direct one ; 
When A only shares with another ancestor pindas given by a third to 
ancestor, there the pindas may be said to be shared by A ; for 
example, A shares pindas given by his brother to his father. 

Pindas are called secondary, when they are giveu to the maternal 
ancestors of the giver. 

IMMEDIATE SAPINDAS. 

1. Son gives 1 pinda direct, and 2 shared. 

2. Grandson 1 „ „ 1 „ 

3. Great-grandson 1 „ „ none „ 

4. Daughter’s son 1 direct, but secondary, & 2 shared but second- 

ary. 

5. Son’s daughter’s son, 1 direct secondary, 1 shared secondary. 

6. Grandson’s daughter’s son 1 ditto none ditto. 

SAPINDAS ON THE FATHER’S SIDE. 

1. Father ... .. none direct, 2 shared. 


2. 

Brother . . 

ditto 

3 ditto. 

3, 

Brother’s son 

ditto 

2 ditto. 

4. 

Brother’s son’s son 

ditto 

1 ditto. 

5. 

Father’s daughter’s son 

ditto 

3 ditto secondary. 

6 . 

Brother’s daughter’s son 

ditto 

2 ditto ditto. 

7. 

Brother’s son’s daughter’s son 

ditto 

1 ditto ditto. 

8. 

Grandfather 

ditto 

1 ditto. 

9. 

Father’s brother ... 

ditto 

2 ditto. 

10. 

Father’s brother’s son 

ditto 

2 ditto. 

ii. 

Father’s brother’s son’s son ... 

ditto 

1 ditto. 

12. 

Grandfather’s daughter’s son 

ditto 

2 ditto secondary. 

18. 

Father’s brother’s daughter’s son 

ditto 

2 ditto ditto. 

14. 

Father’s brother’s son’s daugh- 




ter’s «on 

ditto 

1 ditto ditto. 

15. 

Great-grandfather 

ditto 

none shared. 

Ii 

Grandfather’s brother 

ditto 

1 shared. 

ii ' 

Grandfather’s brother’s son ... 

ditto 

1 ditto. 
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18. Grandfather’s brother’s son’s son noue direct, 1 *ha-ed. 

19. Great-grandfather's daughter’s 

eon . . ... ditto 1 ditto secondary. 

20. Grandfather’s brother’s daugh- 

ter’sson ... ... ditto 1 ditto ditto. 

21. Grandfather’s brother’s son’s 

daughter’s son... ... ditto 1 ditto ditto. 

As regards sapindas’ on the mother’s side, none of the pindas given 
by them are shared by the last owner ; in their case, the consideration 
is, how many pindas given by them are such as the deceased would have 
given, on his own part. Therefore, against the name of each 'sapinda, 
we place a figure to indicate the number of persons who are the common 
recipients from that particular sapinda and the deceased. 

SAPINDAS ON THE MOTHER’S SIDE. 

1. Mother’s father ... ... 2 pindas that deceased 

would give. 

2. Mother’s brother ... ... 3 

3. Mother’s brother’s son ... ... 2 

4. Mother’s brother’s son’s son... ... 1 

5. Mother’s sister’s son ... ... 3 secondary. 

G. Maternal uncle’s daughter’ son ... 2 ditto. 

7. Maternal uncle’s son’s daughter’s son ... 1 secondary. 

8. Mother’s grandfather ... ... 1 pinda given by the 

deceased. 

9. Mother’s father’s brother ... ... 2 

10. Mother’s father’s brother’s son .. 2 given by the deceased. 

11. Mother’s father’s brother’s son's son ... 1 ditto. 

12. Mother’s grandfather's daughter’s son ... 2 secondary. 

13. Mother’s father’s brother’s daughter’s sou 2 ditto. 

14. Mother’s father’s brother’s son’s daughter’s 

80,1 ••• . . ... • 1 ditto. 

15. Mother’s great-grandfather . . ... None ; but receives a 

pinda and is there- 
fore a sapinda. 

16. Mother’s grandfather’s brother gives ... 1 pinda given by the 

deceased. 

17. Mother’s grandfather’s brother’s son ... 1 

IS, Mother’s grandfather’s brother’s son’s son 1 
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19, Mother’s great-graudiather’s daughter’s son 3 secondary. 

20, Mother’s grandfather's brother’s daughter’s 

soil ... ... ] ditto. 

21, Mother’s grandfather’s son’s daughter’s son 1 ditto. 


The definition of a sapinda map be dated in three separate Propositions . 

I. A is sapinda to B, if A gives pinda to B. 

II. Ads sapinda to B, if A receives pinda from B. 

III. A is sapinda to B, if both give pinda to a common ancestor C. 

All the immediate sapindas become so, in accordance with the Pro- 
position I. 

Nos. I, 8 and 15 out of the sapindas on both the father’s side, and 
the mother’s side, become so, in accordance with the Proposition II. 

All the rest of the sapindas on both the father’s and the mother’s 
side, acquire that relationship, by virtue of the Proposition III. 


TABLE OP SUCCESSION AS IT MAY BE DRAWN UP PROM 
THE EXPRESS WORDS OF THE DAYABIIAGA, WITH 
REFERENCE TO THE PROPERTY LEFT BY A 
HOUSE- HOLDER. 

I. Sapindas Dayabh&ga Ch. XI. S. vi. Para. 19 


II. Sakulyas 

III. Samanodakas 

IV. Spiritual Preceptor 

V. Disciple 

VI. Fellow-Student 

VII. Persons of the same gotra 
. dwelling in the same 

village 

VIII. Persona of the same pra- 
vara dwelling in the 
same village 

IX. Brahmins of the same 
village ... 

X, The- King, except with 
regard to the wealth 
of a Brahmin 


JJ 

99 

99 

99 

21 

99 

99 

99 

99 

23 

» 

99 

99 

99 

24 

99 

99 

99 

99 

24 

99 

99 

99 

99 

• •• 

99 

99 

99 

99 

25 & 26 

99 

99 

99 

» 

25 & 27 

99 

99 

99 

99 

26 & 27 

99 

jj 

99 

99 

26 & 34 
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Succession of the Class L or of Sapindas. 

Sod, and grandson whose father is dead, and great-grandson whose 
father and grandfather are dead. D&yabb&ga Ch. XI. S. i., Para. 
34 ; S. vi. Para. 29. 

Grandson ... ... DAyabhaga Ch. XI. S. i. Para. 43 

Great-grandson ... „ „ „ 43 

Widow ... ... ,, ,, ,, 43 

Maiden daughter ... „ S. ii, „ 4 

Married daughter, who has, * 
or is likely to have a son „ „ „ 8 

Daughter’s son ... ... „ „ „ 25 

Father ... ... „ S. iii. „ 1 

Mother .. ... „ . S. iv. „ 1 

Re-united whole brother ... „ S. v. „ 36 

Un-re-united whole brother and 
re-united half brother to- 
gether ... .. DAyabhaga Ch. I 5. vi. Para. 36 

Re-united half brother ... „ „ „ „ 36 

Un-re-united half-brother . . „ „ ,, „ 36 

Re-united whole brother’s son „ , „ ,, 2 

and S. v. Para. 39. 

Un-re-united whole brother’s 
son and re-united half- 



brother's son together 


99 

S. v. 

99 

39 

16. 

Re-united half-brother’s son 

» 

99 

99 

99 

39 

17. 

Un-re-united half-brother’s son 

99 

99 

S. vi. 

99 

2 

18. 

Brother's son's son 

99 

99 

» 

99 

6 

19. 

Father's daughter's son 

99 

99 

99 

99 

7 


As far as father's daughter's son, 

the D&yabh&ga has expressly 


specified, who is to succeed first, and who next after him. 

After the father’s daughter’s son, the succession is indicated in 
general terms. Thus ■ 

A. The descendants of the paternal grandfather, including the 

daughter’s son, in the proximity by way of pinda. Dfiya- 
bh&ga Ch. XI. S. vi. para. 9. * 

B. The descendants of the great-grandfather, inclu ding the 
daughter’s son, in the same order. Dfiyabhfiga Ch. XI. 
S. vi. para. 9. 


F F 
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C. Maternal «nelo &c., who are the givers of pinda given by the 
deceased, paras. 12, 14, & 20. 

Succession of the Class II. or the Sakulyas. 

1. The three descendants of the deceased, from the grandson of the 

grandson of the deceased. D&yabh&ga Ch. XI. S. vi. Paras. 

21 & 22 . 

2. The descendants of the three ancestors from the great-great-grand- 

father upwards, who offer pindas to the eaters of lepa given by 
the deceased. D&yabbdga Ch. XI. S. i. para. 38 and S. vi. 
para. 22. 

This is all the Ddyabhiga states as to the succession of Sakulyas 
among themselves. 

As to the succession of the Class III. or the Samanodakas, the 
D£yabhfiga lays down no other rule except that they succeed 
after the Sakulyas. 


TABLE OF SUCCESSION IN ACCORDANCE WITH THE 
RULES LAID DOWN BY Mr. JUSTICE DWARKA 
NAUTH MITTER, IN THE CASE OF GURU 
GOBINDO SHAHA, 13 W. R. F. B. 48. 

1. Son. 

2. Grandson. 

3. Great-grandson. 

4. Widow. 

5. Unmarried daughter. 

■6. Married daughter, having or likely to have a son. 

7. Daughter's son. 

8. Father. 

.9. Mother. 

18. Re- united whole brother. 

1 1. Un re- united whole brother and re-united half-brother together. 

12. Un-rerunited half-brother. 

13. Brother’s son. (1J 

<1.) The internal arrangement as among the different kinds of brother's sons is as 
follows 

(a) Reunited whole brother’s son. 

i , Un-re.umted half-brother’s son and reunited whole brother's sop together. 

; («) Un- re- united half-brother’s 'son, 
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14*. Brother's son's son. (2) 

15. Father's daughter's son, or the son of a sister, whole or half. 

16. Son’s daughter’s son. 

17. Brother's daughter's son. 

18. Son's son's daughter's son. 

19. Brother's sou's daughter's son, whether the brother be whole or 

half. 

20. Grandfather. 

21. Grandmother. 

22. Father’s whole brother. (3) 

23. Father's half-brother. 

24. Father's whole brother's son. 

25. Father's half-brother's son. 

26. Father'? whole brother’s son's son. 

27. Father's half-brother's son's son. 

28. Grandfather's daughter's son, whether it be the whole or half sister 

of the father. 

29. Father's brother's daughter's son, whether the whole or half. 

30. Father's brother's son's daughter's son, whether the brother bo 

whole or half. 

31. Great-grandfather. 

32. Great-grandmother. 

Ii3. Grandfather's whole brother. 

34. Grandfather's half-brother. 

35. Grandfather's whole brother's son. 

36. Grandfather's half-brother's son. 

37. Grandfather's whole brother's son's son. 

38. Grandfather's half-brother’s son's son. 

39. Grandfather's sister's son, whether the sister be whole or half. 

40. Grandfather’s brother's daughter's son, whether the brother bfe 

whole or half. 


(2.) The internal arrangement as among different kin# of brother’s son’s sons is as. 
follows:^ 4 

(a) Whole brother’s son’s son. 

(b) Half-brother’s sons son. 

(3.) As among father's brothers also, the rule determining the preferential right on the 
ground of re-union is to be applied, as in the case of tone’s own brethren* 

. FP 2 
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41, Grandfather's brother's sou’s daughter’s son, whether the brother 

be whole or half. 

42. Mother’s father, or maternal grandfather. 

48. Mother's brother, whole or half, or maternal uncle. 

44. Maternal uncle's son. 

45. Maternal uncle's son's son. 

46. Mother’s sister's son, whether the sister be whole or half. 

47. Mother's brother's daughter's son, whether the brother be whole or 

half.’ 

48. ' Mother’s brother’s son's daughter’s son, whether the brother be 

whole or half. 

49. Mother's father’s father. 

50. Mother’s father’s brother, whole or half. 

51. Mother’s father’s brother’s son, whole or half. 

52. Mother's father's brother’s son's son, whole or half. 

58. Mother’s father’s sister’s son, whether the sister be whole or half. 

54. Mother’s father’s brother’s daughter's son. 

55. Mother’s father’s brother’s son’s daughter’s son. 

56. Mother's great-grandfather. 

67. Mother's grandfather’s brother, whole or half. 

58. Mother’s grandfather’s brother’s son, whole (Jr half. 

59. Mother's grandfather’s brother’s son's son, whole or half. 

60. Mother's grandfather's sister's son, whole or half. 

61. Mother’s grandfather’s brother’s daughter's son. 

62. Mother’s grandfather's brother’s son's daughter’s son. 

Then come Sakulyas, as follows — 

68. Great-grandson’s son. 

64. Great-grandson's son’s son. 

$5> Great-grandson's great-grandson. 

66. Great-grandfather's father, 

67. Descendants of No, 66 in the male line as far as the sixth degree ; 

the degrees are to be counted excluding himself. Then such of 
the descendants of No. 66 in the female line, as offer pinda 
to him. 

? 68. Then great-grandfather's grandfather and his descendants of the 
fame kind as those of No. 66, both in the male and in the 
''female line. 
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69. Great-grandfather’s great-grandfather and his descendants of the 

sam e kind, as those of No. 66, both in the mule aud in the 
female line. 

Then the Samanodakas, viz. ; — 

70. The seventh ancestor from the deceased, counting his father as 

one. 

71. Then the descendants of No, 70 in the male line and such descend- 

ants of the daughter’s-son kind, as offer pinda to No. 70. 

So on as far as relationship with the deceased can be traced. 

If. B. — The Sakulya relationship extends as far as the sixth degree of 
ascent or descent. 

See D&yabhaga, Ch. XI. S. vi. para. 21. 

The Samanodaka relationship extends so far as common descent can 
be traced. See Vrihatmanu quoted in the Mitakshara, Ch. II. 

S. v. para. 6. 

Lastly come the specified strangers, enumerated at the end of Ap- 
pendix Nos. 2, 8, &c.” 

SHORT NOTES. 

CALCUTTA HIGH COURT. 

Civil Procedure Code (Act VIII. of 1859,/, s. 26, cl. 4 and 5, and ts. 135, 
139, and 141 — Amendment of Plaint — Allegations of Facts — Limi- 
tation — Act IX. of 1871, s. 19 — Personal Equity. 

In 1817 the ancestor of the plaintiffs had obtained from the zemin- 
dar a maurasi isttmrari lease of a certain portion of his property. In , 
1837 the entire zemindari was put up to sale for arrears of Government 
revenue, and was purchased by Government as the highest bidder, who 
thereupon granted a lease for a term of twenty years to W. This re- 
venue sale was never set aside; but in 1842 the Government restored 
the estate to the Rajah zemindar with all the prior incumbrances, but 
subject to his confirming the lease to W. Ih®1844 the father of the 
plaintiffs brought a suit to recover possession of their tenure, but the suit 
was dismissed by the Principal Sudder Ameen, on the ground that the 
right to sue had not accrued, and could only arise on the expiration of 
the lease to W , This judgment was reversed by the Sudder Dewany 
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:Adawlut, but was restored and affirmed on appeal by the Judicial Com* 
mittee. Iu the meantime, and before the expiry of the lease to 1F } 
owing to certain fraudulent transactions on the part of A> who had got 
into possession of the estate as the purchaser of the interests of certaia 
mortgagees of the Rajah, the property was again put up to sale for 
arrears of Government revenue, and was purchased by M \ a party to the 
transactions above-mentioned. The Rajab, however, succeeded in getting 
this sale reversed in 1866, and obtained possession of his estate in 1871. 
In a suit, instituted on the 23rd October 1873, against the Rajab and 
certain other parties, to whom he had granted a patui lease, the plain- 
tiffs alleged that the sale of 1837 was set aside by Government as illegal, 
and that consequently their tenure had revived ; that the effect of the 
Principal 8 udder Ameen's decision, confirmed by the Privy Council, 
was to postpone their right to obtain possession of their tenure, until 
after the expiration of the lease to W; that when that lease expired, the 
property was in the possession of M } of the fraudulent character of 
whose title they had no knowledge ; and that their right to sue in the 
present case consequently arose only in 1871. The defence was that 
the plaint disclosed no cause of action ; that the cause of action, if any, 
was barred by the law of limitation ; and that the tenure was destroyed 
by the proceedings connected with the sale in 1837, which was never set 
aside. The Judge held that the plaint disclosed a cause of action which 
arose in 1837, and that the suit was consequently barred. He accord- 
ingly dismissed the suit without taking any evidence. 

On appeal to the High Court, it was admitted on the part of the 
plaintiffs that the sale of 1837 was never set aside ; but it was contend- 
ed that the restoration of the zemindari to the zemindar, “ with all the 
former incumbrances,” gave rise to an equity of a personal charaoter 
against the Rajah, and those taking under him with notice of the plain- 
toffs' title, to restore the plaintiffs' tenure, which equity fastened upon 
him on his obtaining actual possession of the estate ; and that therefore 
the cause of action accrued only iu 1871. On the part of the defen- 
dants it was objected that the plaintiffs had no right to make a new 
ease in appeal, and inasmuch as the equity which was now sought to bs 
fastened on the ssemindar was never raised in the pleadings it could not 
flow be set up. Held, that, under ss. 139 and 141 of the Civil Proce- 
||nte C#de, the plaintiffs might be allowed to amend their case in any 
before a final decision,: and inasmuch as, if the plaintiffs' case a? 
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so amended were proved, the suit would not be barred, it was necessary 
for the determination of the question of limitation that the case should 
be remanded to the lower Court for trial. 

Semble. — S. 19 of Act IX. of 1871 is applicable only to those oases 
where the fraud is committed by the party against whom a right is 
sought to be enforced. 

From cl. 4 and 5 of s. 26 of Act VIII. of 1859, it would appear 
that where a whole estate bearing a name is sued for, the bouudaries 
need not be given. 

Per Mittes, J. Quere. — Whether, if the plaintiffs’ case were esta- 
blished, their claim would not be saved from the operation of the Law of 
Limitation by s. 29, Act I. of 1845. 

Vide I. L. R., 2, Calcutta Series, 1, (Markby aud Mitter, JJ.) The 10th June, 1876— 
Ramdoyal Khan vs. Ajoodhia Ram Khan. 

Criminal Proceedings — Irregularities — Effect of Waiver by Prisoner—* 

Disqualifying Interest of Judge — Judge giving Evidence . 

The jailor of a district jail being- accused by one of the jail clerks 
of falsifying his accounts and defrauding the Government, the matter 
was enquired into by the District Magistrate, and the jailor was, by 
the Magistrate's order, placed on trial before a Bench of Magistrates, 
consisting of the District Magistrate himself, L , the Officiating Su* 
perintendent of the Jail, and three other Honorary Magistrates. The 
prisoner and his pleaders were alleged to have stated before the com- 
mencement of the trial on being questioned that they had no objection 
to the composition of the Bench, but after the charges bad been framed, 
the prisoner's Counsel objected to the Bench as formed. The District 
Magistrate directed the Government pleader to prosecute, and both the 
District Magistrate and L gave evidence for the prosecution. After the 
case for the prosecution was closed, two formal charges were drawn upi 
namely, that the prisoner bad debited Government with the price of 
more oil-seed than he actually purchased, and that he had received 
payment for certain oil at a higher rate than he credited to Government. > 
The moneys, the receipt of which were the sutgect of the first charge* 
were obtained by the prisoner on the strength of cerium ^vouchers which 
he had induced L to sign as correct, and L had sanctioned the sale at 
the rates credited to Government, Upon the prisoner's giving the 
names of the witnesses he intended to call iu his defence, L was deputed 
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by bis brother Magistrates to ex^jSipe some»of them who were connect* 
ed with the jail, in order “ to ward agaifttfedevintion,” and the depo- 
sitions so taken were placed on $e.ftcord,,,“ to be used by either parky, 
though not themselves as evidence.” The prisoner was convicted. On 
a motion to quash the conviotion,— 

Held, that L had a distinct and substantial interest which disquali- 
fied him from acting as Judge. 

' Held further, that although , a Magistrate is not disqualified from 
dealing with, a case judicially merely because in his character of Magis- 
trate it may have been his tiRty to initiate the proceedings, yet a Ma- 
gistrate ought not to act judicially in a case where there is no necessity 
for . his doing so, and where he himself discovered the offence and ini- 
tiated the prosecution, and where he is one of the principal witnesses for 
the prosecution. 

Held further, that the recording the statements of the prisoner’s 
witnesses was irregular. 

Criminal proceedings are bad unless they are conducted in the 
manoef prescribed by law, and if they are substantially bad, the defect 
will not be cured by any waiver or consent of the prisoner. 

Tide I* L. R., 2, Calc. SerieB, 23, ^Macpherson and Morris, JJ.) The 15th June 1876. 
The Queen va. Bholanath Sen. 


ZimHation Act (IX. of 1871), els. 122 Sf 145 — Will— Residuary Estate 

♦ , yf Moveable and Immoveable Properly— Express Trustee — Account — 

'Multifariousness — Jurisdiction — Certificate under Act XX. of 1841 
— Act XXFII. of 1860, s. 2— Suit by Hindu Widow without Certificate 
— •Claims to Immoveable Property against Executors and Trustees. 
HeM, that cl. 122 of Act IX. of 1871 applies to a suit for a share of 
the residue of a testator’s moveable property disposed of by his will. 

• Ppor v. Horniblow (1) followed. 

Held also, that if a testator appoints persons to be his executors and 
1 trustees, and directs them to do certain acts which can only be done by 
the owners of his residuary estate, the trustees will take that estate, 
4hbugh there be no express devise to them. 

• /''* Ffc$e 1. L. E.l 2, Calc. Series, 45 (Pontifex, J.) The 13th June and 7th July, 1876. 

1 3Creepoor**aondery Dowse as. Debendronath Tagore. , 


(l) 2 Y. & 0. Ex. 200. 
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The Hon’ble E. <J. Birch ana B. 0. Hitter, JJ 
BbOobun MoHtm Bakubjee, (a Defendant) Appelldnt, 

versus 

Moddtjn Mohuk SnroH (Plaintiff) Respondent. 

, Hindu Law — Inheritance — Daughter — Stridhan. 

Awarding to tho Dayabhfcga, « daughter* nghte over property inherited by her, 
are not absolute Her powers of disposition are go veined by the ordinary rules apph- 
osble to property inherited by females Stridhan which has once devolved ceases to be 
ranked as sueh and is affce r devolution governed by the ordinary rules end subject to the 
restrictions imposed upon female takers of property by inheritance, 

BracB, J. — The plaintiff sues to recover possession of certain 
lspds held by defendants under a mocurraree grant obtained from 
Shamasoondree in 1272. His contention is that Shamaaoondree 
bad no power to grant a mocurraree lease, and that on her death 
in Bysakh 1277 the pottah ceased to have any force. As the 
Defendants have continued in possession of the property notwith- 
standing, the plaintiff seeks to recover possession. 

The defendant pleads that Shamaaoondree, whom he describes 
as a childless widowed daughter, inherited the land from her mother 
Kishoree Dassee in 1241, and being unable to manage tbe properties, 
leaped them to him at fixed rent in 1272, and asserts his right to 
retain possession. 

Doth Courts have given the plaintiff a decree, holding that the 
disputed property was inherited by Shamasoondree from her mother, 
hot that Shamasoondree had only a limited interest in it and could 
not grant a mocurraree lease. 

In special appeal, it is contended that the Courts are prong in 
hat&iog that Shamasoondree bad no power to grant a knSpe, in p«- 
of a property which she had inherited from her (pother. 

1 “ 'tj^te fMKflkfrty was originally,, the Stridhan of ghamaswondae^s 

fitt at devolved hy inheritance «pon Bht#a*fatMta e > 
If* H^rMhnn* hsoamw #$eot’*o,|tha ordinary rule*. i&h 
of prpppvty wgn&ed j by *7 




n ft^duirispohwoVer an OBtate'ttl&rited fro« bet husband 
anA A mother's power over an estate Rented from her son hate 
been long settled*— and I should hate thought that it would he 
nd# admitted that a female taker by inheritance has a limited es- 
tate-enjoyable by her during her life but which she most not 
dispose of or encumber to the prejudice of the next takers except 
for recognized necessity. 

But the pleader for the appellant seeks to establish in this ease 
that a daughter succeeding by inheritance to her mother’s stridhan 
property acquires over the property so coming into possession, 
ah absolute estate. 

If we could hold that the property which was the mother’s 
stridhan came to the daughter as stridhan, the daughter’s power 
of disposal thereof would be unquestioned. But stridhau which 
has once devolved ceases to be ranked as such, and is after devolu- 
tion governed by the ordinary rules and subject to the restrictions 
imposed upon female takers of property by inheritance [Sel. Rep. 
vol. i. p. 3. Dayabhaga Chap. XI. Section 1,-57-58.] 

The pleader for the appellant relies upon Sections 30 attd 81, 
Chap. XI, Section 2, Dayabhaga, Section 30 treats of the daughter’s 
succession to her father’s property on the demise of his widotf. 
Section 3 refers back to Section 56 Chap. XI. Section, and in that 
verse the Commentator remarks that the word wife “ patni” is of 
general import, and that the rule contained in Section 56 mast be 
considered applicable to the succession of any female by inheritance. 
The rale being that she is not entitled to make a gift, mortgage or 
sale of property coming to her by heritage. Section 57 propounds 
absolute right of a female over her stridhan. Section 68 declares that 
property devolving by heritage is not stridhan, and thus leaves it 
subject to the restriction imposed by Section 56 on property inhe- 
rited by females. Property ao inherited may he alienated, bttt it 
must be for some recognized necessity and with the consent of the 
next takers. 

The contention that the daughter has W absolute insteadof 
a qualified, estate in property inherited by lH frpra her mother 
appear* to ate to be unsupported by any tesf of the Dayabhagd. 
X find no authority for drawing a distinction between priijmty W* 
keriwft If a daughter from her mother a42 property fakerittf 
from her firiheh * * “ 



L . In page 21 k J^acnsghten vol 2, a-Bengal vthid vflittstooa 
was sikcd whether > daughter was competent to wake ® gi^ of 
f witeyty. to o stranger withoutthe consent ofher father’s: brother^* 
goui who were the next takers. The reply was that if tbs property 
oa^pe to the daughter by succession she had no power to * * fc 
without her father’s consent. In page 224 of the same volume a 
childless widowed daughter who had inherited from her father was 
declar ed incapable of making a gift of such property without the 
{Consent of the next heirs. 

In the case of Hurry Dass, Putt versus Upoorna Dassee, it was 
urged a daughter’s power over property inherited from her father 
.was more restricted than that of a widow over her husband’s estate, 
but the point was not decided. The authority cited by the Respon- 
dent’s Pleader from 4 Sel. Rep. 380 Musst Gyan Koonwar 
was a Bebar case goverened by the Mitacshara. It is referred to 
in a case reported in XIV. B. L. R. 235. All the authorities upon 
the . point interpreting the Mitacshara are reviewed^ in that case 
and it is held that under the Mitacshara, the estate which * daugh- 
ter takes in property inherited from her father is only a qualified 
estate. Her position is declared to be in respect of alienation no 


higher than that of a widow. 

In the case of Musst. Gyan Koonwar a passsage from the 
Viramitrodaya is cited “ the power of a daughter over ancestral 
property is not Buch as that she should alienate it at pleasure. ’ 

. i n Nobin Chunder Chuckerbutty versus Iswar Chunder Cbnc- 
kerbutty IX. W. R. 505, Sir Barnes Peacock classes female heirs, 
such as mother’s daughter and the like, in the same category as 
Widows and says that the same restrictions as to alienation are ap- 
plicable jo them, . 

In page 21 Mr! Macnaghten says the daughter’s interest m her 
inheritance is not absolute. This remark appears to be of general 
, application, and not to refer to any particular part of the country; 

The text of the Mitacshara is to the effect that property , taken 
by inheritance from her father by a daughter is stridhan ^d that 
: ^h^:IWotewntrol over it, But a series of fiecisions cf this 
that reported ip XIV. R, L. ».• W ,h**»J* 
<de of *° 

tetidangbteetakes only nqqslifisd interest ia snch P*9P*w* 
;j||^he, : l^abhaga expressly lays down 
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berited by a woman ia not stridhan and the oases I have mentioned 
relating to Bengal where the Dayabhaga is in force are against the 
contention that a daughter’s rights over property inherited, are 
higher than those of a widow. Whether the property comes to the 
daughter from her father or her mother makes no difference. In 
neither case is it stridhan, and therefore its disposition is governed 
by the ordinary rules applicable to property inherited by females. 

Sfaamasoondree had no power to make this mocurraree grant in 
favour of the defendants, and the plaintiff as heir is entitled to 
obtain possession of the property. 

The special appeal is dismissed with costs. 

Mr. Justice Mitter. — In this case the Courts below have found 
that the properties in dispute were stridhan of Eishoree who received 
them in gift from her husband. Although the finding has been 
questioned in Special Appeal as regards one of the properties, but 
I do not think that we can interfere with it. There is evidence to 
support it and no error of law has been established to justify our 
interference. 

The Lower Courts have also found that the plaintiff is the heir 
of the former owner, whether that former owner be taken to be 
Eishoree or her husband. In Special Appeal no exception has been 
taken to this, and we are therefore relieved from considering this 
question. 

The only point that requires our consideration is whether Shama- 
aoondry having inherited to this stridhan property of her mother 
had power to alienate ^it. 

It has been now settled beyond the possibility of a doubt that 
a female whether widow, daughter’s mother, grandmother or great* 
grandmother succeeding to properties left by a man by right of 
inheritance has not the power of alienation except under certain^ 
especial circumstances. The question we have to decide is whether 
the same rule applies to the inheritance of women in regard to 
stridhan property. 

That stridhan inherited by a woman does not become her 
stridhan is dear. See Dayakrama Sangraha Chjp. 11 Section 11 
para. 12, and Section III. para. 6, Macnaghtenr’s Hindu Law p. 88, 
1 $el. Bep. p, 8., 2 Bengal Report p. 144, 8 Madras High Court 
£tep. But it has been remarked by Mr. Maonaghten in the passage 
to above, that upon dike death of ttfe woman who inherits 
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to a stridhan property, it passes to her heirs meaning evident ly to 
persons, who would inherit to her properties other than stridhan. 
"With the greatest deference to that learned author it Seems to rae 
that this remark is founded upon some misconception of the pro* 
visions of the Hindu Law upon the subject. According to Hindu 
Law a woman can have only two kinds of properties, viz., (1) stndhan 
and (2) inherited properties. As to the first class, there is an ex- 
haustive enumeration of the heirs, and as regards properties inherited 
from a man it goes after her death to the heirs of the last owner, 
and it seems to me that the same rule holds good also as regards 
stridhan property inherited by a woman, i . e., upon her death it goes 
to the heirs of the last owner. Dayakrnma Sangraha Chap, ll, 
Sec. 3 prra. C, already referred to clearly establishes this proposition. 

It seems to me that the same rule is laid down in Dayabhaga 
Chap. XI. Section 1 1 para. 3. The Chapter in question, it is true, 
mainly deals with rules of succession to properties left by a deceased 
male owner but the paragraph referred to above, appears to me to 
lay down a rule applicable generally to succession by women, whether 
to the properties of a man or to stridhan of a woman. If it were 
not so there would be no provision in Dayabhaga relating to succes- 
sion to a property inherited by a woman from a female ancestress 
who held it as stridhan . I do not think that this is probable. Hav- 
ing regard to this circumstance and having regard to the language 
of the paragraph in question which is very general, it seems to me 
that the rule there laid down is also applicable to stridhan property 
inherited by a woman. 

Further it seems to me also clear that the rule referred to in the 
aforesaid paragraph is that laid down in para. 5G of Section 1 Chap. 
XI. It has been said that the whole of the latter rule is not in- 
tended to be extended to a woman's succession by inheritance gene- 
rally but that part of it which provides that after the death of a 
female heiress the heirs of the last owner take the inheritance. 

If we adopt this limited construction we must then come to 
the conclusion that according to Dayabhaga there is no restriction 
to the powers of alienation of women succeeding by inheritance to 
the properties of a deceased male owner except in the case of a 
widow. It is too late now to contend for such a construction of 
the ksr as this. Repeated decisions have settled the question beyond 
the possibility of a doubt. It seems to me therefore clear that by 
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the paragraph in question what is rendered applicable “generally 
to the case of a woman’s succession by inheritance" is the whole of 
the rule laid down in para. 56 of Section 1 of Chap. XL of Daya- 

The result therefore is that Shamasoondree in this case sue-* 
ceeding to her mother’s st'ridhan had no power of alienating the 
properties inherited by her, except for special purposes sanctioned 
fey the Hindu Law. The Special Appeal therefore must be dismissed 
with costs. 


DIFFERENT KINDS OF MORTGAGES. 

[ In continuation of p. 227. ] 

Equitable Mortgage.* 

I have said that equitable mortgages form a distinct group iu 
the English law of securities. It was, however, very slowly that 
they found a place in that system,, and their ultimate recognition 
is solely due to the action of the Court of Chancery. The Statute 
of Frauds provides that all agreements relating to any interest in 
land must be reduced to writing, and equitable mortgages were 
supposed to^ trench upon the statue. They were, however, admitted 
by the Court of Chancery by a somewhat refined distinction between 
executed and executory contracts. Equitable mortgages were first 
introduced by Lord Thurlow, but Lord Eldon and Sir William 
Grant were both averse to any extention of the doctrine. It was 
at first attempted to confine the rule only to those cases in which 
the delivery was made with the object of executing an immediate 
pledge ; but the doctrine has since been overruled, and equitable 
mortgages have maintained their ground in English law, notwith- 
standing the jealousy with which their introduction was at first 
regarded. We have here an instance, by no means exceptional, ia 
which the law has been compelled to yield to the exigencies of 
commerce. As observed by Lord Abinger, — "In commercial tran- 
sactions it may be frequently necessary to raise money on a sudden, 
before an opportunity can be afforded of^nvestigating the titles 
deeds, and preparing the mortgage. Expediency, * therefore, as well 
necessity, has contributed to establish the general dpctrin% al- 
though it Jnaynot altogether be in consistency with the? statute." 
(Keys v. tfiilliams, 3 Y. & C., 61.) 

j, ^ , rr Z~ — . - 

^ * Vide Tagore Law Lectures 1875*76, Lecture III by R.B, Ghose, p, 75 to 87. 
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\ ,,»;Th!S objections, however, which apply to' equitable mortgages 
in England, do not apply to them in India. The doctrine, therefore, 
baabeen firmly established in this country., A somewhat bold at* 
tempt was made to question it in a recent case in the Bombay High 
Coart, but, as might be expected, it was unsuccessful. (7 Bom. 
High Court Rep., 45, Original Side.) 

v I have already said that the expression "equitable mortgage” 
is /not properly applicable to a transaction between natives of this 
country, and if I use it, it is only out of deference to long continued 
usage. The objection is not a mere verbal one. The case of 
Luchmiputty and Seth Varden Sam shows the danger of extending 
technical English expressions to transactions which have only a 
partial resemblance to the things denoted by such expressions. In the 
Madras case, the defendants insisted in their defence upon the doc- 
trine of the English Court of Chancery, that they were protected 
from the claims of the plaintiff as purchasers for value without 
notice. Now if you examine the real nature of an equitable 
mortgage in the English law, and that of a mortgage by deli- 
very of title-deeds in India, you will find a very remarkable 
distinction. In the English law, an equitable mortgage is only an 
agreement to mortgage owing to the incapacity of persons subject 
to the English law to convey otherwise than by deed. In this 
country, however, there beiug no such restriction, a delivery of 
title-deeds of itself operates as a conveyance. Now, as I have 
already explained to you, a contract does not create any real right, 
although English Courts of Equity, proceeding upon a very sensible 
ground, treat the contract as a conveyance as against purchasers 
with notice of the agreement. In an English Court of Equity, 
therefore, a purchase for value without notice would be a perfectly 
good defence to a suit by an equitable mortgagee, but in this country 
it would not furnish any answer, for the so-called equitable mort- 
gage not being in any sense a contract for a mortgage, the Indian 
equitable mortgagee has a right superior to that of any person 


claiming under a title subsequently' derived from the mortgagor. 
Ifcfeefema toime that the defence in the Madras case, to which I have 


referred, was suggested by the use of the unhappy expression 
|eqait»bla mortgage” to denote the nature of the right of the 
in ■ that ease. X think I have said enough to put;/ yea on 
gawd against the misconceptions, which an inaccurate use of 
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tedhoiical j£rras,horrowed from an extremely artificial foreign system, 
seldom fails to occasion. ( See, however, Bmsheedkur v. Heera 

Lalf/VA 11., 166.) , , 

. 1 have already stated that the deposit of title-deeds is some- 
times accompanied by a memorandum in writing, setting forth the 
nature of» the transaction. Even in this ease, however, the memo- 
random is not the contract between the parties ; but the contract 
is implied by the Court from the deposit of the title-deeds and the 
ad^gpee of the money on such deposit. In the case of a mortgage 
in writing, if the instrument is unregistered, the mortgagee cannot, 
generally speaking, enforce his security against the land, because 
the contract is evidenced by the instrument itself, and that being 
inadmissible in evidence, no other evidence is allowed to be given. 
In the case, however, of a mortgage by deposit of title-deeds, al- 
though there may be a memorandum, the memorandum is not looked 
upon as the instrument creating the mortgage, but, as observed by 
the Court in Kedarnath Butt and another v. Sham hall Khettry 
(20 W. R., p. 150) "the mortgage is created by. the agreement 
which is evidenced by the loan and the deposit of the title-deeds. 
The Mortgagee may, therefore, rely upon the parol agreement, 
which is implied by the deposit of the title-deeds. It must, how- 
ever, be remembered that the mortgage would not be a mortgage 
in writing, hut a parol mortgage, and therefore subject to all the 
incidents of a parol mortgage. The distinction is an important 
one, and requires to be illustrated by one or two recent cases in 
which the question has been raised. In the case of i Kedamautk 
Butt and another v. Sham Lall Khettry, to which I have already 
alluded, the facts were shortly these. The plaintiff, who asked the' . 
Court to declare his rights as an equitable mortgagee on certain 
premises, had advanced*tb Woomachurn Bauerjee a certain sum of 
money on the deposit of the title-deeds of certain property, belong- 
ing to the borrower. Woomachurn also executed a promissory note, 
whereby he promised to pay to “ Sham Lall Khettry or order the 
sum of Rs. 1,200, with interest at the rate of 24 per cent, per 
auburn, ' for value received in cash.” There w|^ an endorsement on 
the promissory note in these words ■** For the repayment of the 
loan . of Bs. 1,200, and the interest due thereon bf the within note- 
of-haud, I hereby deposit with Baboo Sham Lall Khettry, a» a 
cdB&eral security by Why of equitable mortgage, title-deeds of my 
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property situate at No. 11 in Fuckeer Cband Hitter's Strait 
Mlfsapore in Calcutta” “Woomacburo Banei3©a. ,# There was 
some question as to whether the transaction was completed when 
the promissory note was given, but the Appeal Court thought that 
the question whether there was a complete equitable mortgage be- 
fore the promissory note was given, or whether that was the com- 
pletion of the transaction, was not material. It seems that after 
the deposit of the title-deeds the property was sold under ah exe- 
cution against Woomachurn and purchased by the defendants 
Redernath Dutfc and Madhub Chunder Bose. These defendants 
listed the plaintiffs suit on the ground that the mortgage was 
created by an express agreement which was reduced to writing, and, 
as the endorsement was not registered, the plaintiff could not en- 
force any claim against the land which, as I have already said, had 
intermediately passed to them under an execution against Wooma- 
churn Banerjee. The objection, however, was overruled. Sir 

* Richard Couch in giving the judgment of the Court observed : — 
“The rule with regard to writings is that oral proof cannot be 
substituted for the written evidence of any contract which the 
parties have put into writing. And the reason is that the writing 
is tacitly considered by the parties themselves as the only repository 
and the appropriate evidence of their agreement. If this memo- 
raOdum was of such a nature that it could be treated as the contract 
for the mortgage, and wbat the parties considered to be the only 
repository and appropriate evidence of their agreement, it would 
be the instrument by which the equitable mortgage was created 
,aud would come within section 17 of the Registrati on Act. But 
it was not a writing of that character. As I have said, the equit- 
able mortgage was created by the agreement which was evidenced 
by the loan and the deposit of the title-ifeeds. The promissory 

• note, whether given either at the same time or some hours after- 
wards in pursuance of the understanding between the parties, was 
evidence of the terms upon which the loan was made, viz., that the 
interest should be at the rate of 24 per cent. ' 

41 But as regards the contract between the parties, if there had 
been nt> memorandum at all on the promissory note, there would 
|i: hprp heeq * complete equitable mortgage. When we consider What 
memorandum is, we find it is not the contract for the fooftgage, 
ag^emcnt to give a mortgage for the R*. 1,200, but nothing 
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more than a statement .by Woomachurn Baneijee of the fact from 

which the agreement is inferred. It is an admission by him that 
he had deposited the deeds npon the Advance of the money for 
qrhfch the promissory note was given. It is not by the memorandum 
that the Court takes the agreement for the mortgage to be proved, 
but by the deposit of the deeds. This is no more than a piece of 
evidence showing the fact of the deposit which might be proved by 
any .other evidence. The memorandum need not have been produced. 

« On the ground, therefore, that this was not a writing which 
the parties had made as the evidence of their contract, but only a 
writing which was evidence of the fact from which the contract 
was to be inferred, I think it does not come within the description 
of documents in the 17th section of the Registration Act.” (20 
W. R., 150.) 

There is another case to be found in the books (7 Bombay, 50) 
which is somewhat stronger. In that case the plaintiff had agreed 
to lend a certain sum of money to Devji Keshavji on a deposit of 
the title-deeds of certain property belonging to the debtor. The 
title-deeds having been deposited, the plaintiff continued to advance 
certain sums of money from time to time till the whole sum ad- 
vanced amounted to that which the plaintiff had originally agreed 
to advance. On the 13th of June 1865, after the Registration Act 
of 1864 had come into force, and when the last advance was made, 
a Guzrati document was executed by the debtor in which, after 
stating the amount which had been advanced from time to time by 
the plaintiff the debtor proceeded to say, — “ According to these 
particulars I have received or borrowed from you at interest 
Rs. 25,000 in cash and currency notes. On account of tbe same 
(there are mortgaged) at your place my piece of land at Naig&ni, 
namely, a garden with A building (or) a bungalow, which (land) is 
registered under No. 36 in the Collector’s books, and the building 
or dwelling-house built on the said piece of laud that is registered 
under No. .9 iu the books of the house-assessment Collector. AU 
the deeds and other ' vouchers’ relating to the said. land having, 
been left in mortgage at your place, Rs, 25,000, namely, twenty- 
five. thousand, have been received (or borrow^) at* interest thereon 
for an unlimited time.” 

This document was not registered, .and the . question arose 
WtaDter the writing being inadmissible bn evidence, the plaintiff 
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could enforce his rights as mortgagee. The question was answered 
in the affirmative, and Mr. Justice Bay ley in giving judgment ii 
reported to have stud : — “ I consider that the contract for a security 
on the land was created when the loan was applied for and agreed 
to, and the deeds were handed over to Karsandas ; and that the 
receipt then and those subsequently given did not, nor did the 
Guzrati document of the 13th of June 1865, on which day Rs. 25, 
the last instalment of the Rs. 25,000, was advanced, create or de- 
clare any right or interest within the meaning of the 'Registration Acta 
The rights of the parties, be they legal or be they equitable, had 
already been created and perfected on the 31st of October 1864, 
and it required no memorandum or writing to render such rights 
valid, nor in fact was there evidence that any such document) oi 
any deed or writing, was on tho 31st of October 1864 contemplated 
by the parties. Suppose the receipts and the instrument of the 
13th of June 1865 had never existed, the lien or charge on the 
property would still, in my opinion, have been perfect and valid. 
The fact of such informal native document being subsequently given 
and executed after the transaction had been completed, cannot, I 
think, in any way be held to affect the validity of that which Sir 
Lawrence Peel, in the Calcutta case, calls a perfected contract oj 
pledge, or, to borrow the wofy*s of Lord Kingsdown, was a * contract 
which created between the pdt ties^tlien on the land.’ 

“ In genera}, no doubt/ where a contract has been reduced into 
writing by the parties/ the writing is the best evidence of it, and 
must be produced But it is not in every case necessary, where the 
matter to be proved has been committed to writing, that the writing 
should bo produced. If, for instance, the narrative of an extrinsio 
fact has been committed to writing, it may yet be proved by parol 
evidence. TJpfm this principle a receipt for money given on un- 
stamped paper will not exclude parol evidence of the payment, and 
tho,/paper on which it is written may be produced not as evidenco 
of itself, but as a material memorandum which a witness who saw 
it given may refer to, and give parol evidence of the foot of pay- 
ment, {Rambert v. Cohen ; 1 Taylor on evidence, p. 412, 5th ed.) 
Bo a verbal demand of goods is admissible in trover, though a de- 
mand in writing was made at the same time -.—Smith r. Ywng. 
The feet, too, of birth, baptism, marriage, death, or burial may 
he proved by parol testimony, though a narrative or memorandum 
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of those events may have been entered in registers which the law 
requires to be kept, for the existence or contents of these registers 
form no part of the fact to be proved, and the entry is no more 
than a collateral or subsequent memorial of that fact, which may 
furnish a satisfactory and convenient mode of proof, but cannot 
exclude other evidence, though its non-production may afford 
grounds for scrutinising such evidence with more than ordinary 
care." (7 Bombay, 62-63.) 

These cases, therefore, show that where the conduct of the 
parties is Buch as to raise' the inference of a mortgage, such conduct 
may be relied upon, although there may be a statement of fact in 
writing from which the same inference may be made. If, for in* 
stance, I borrow money on the deposit of title-deeds, I may state 
the fact of deposit in writing, but the writing is not the only evi- 
dence of such deposit, and it may be proved by other means. If, 
however, a formal document is executed, I apprehend such docu- 
ment must be taken to be the only evidence of the transaction, 
although there are certain expressions in the judgment of the 
^Qmbay Court which might perhaps lead to the inference that even 
ittfruch a case the parties might, so to speak, go behind the writing 
and rely upon the deposit coupled with the advance. If such was 
really the meaning of Mr. Justice Bayley, I venture to say, with 
great deference, that the dictum cannot be supported to that extent. 
The distinction is clear between a writing containing a statement 
of fact from which the Court may infer a contract, and a document 
in which the contract itself is reduced to writing. 

From what I have already said it is clear that a memorandum 
of the description mentioned above is not a document the regis- 
tration of which is compulsory. This was substantially decided in 
both the cases I have mentioned. I have gone at some length into 
the subject because I think the nature of what is called an equit? 
able mortgage cannot be properly understood without a careful 
study of the distinction between mortgages of this class, and whaf 
I have called express conventional mortgages ; and this distinction 
is very dearly brought out in the cases in which questions of the 
admissibility of the memorandum, which sometimes accompanies 
the deposit, have been raised. I have already said that an equitable 
mortgage, although it may be accompanied by writing, is still only 
o pardl mortgage, It is, therefore,, liable to all the disadvantages 
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imposed % the Registration Act on parol transactions. If the 
mortgage is not followed or accompanied by possession, and equit- 
able mortgagee are very seldom followed by delivery of possession, 
it is liable to be postponed to subsequent incumbrances which may 
be registered. A somewhat difficult question may perhaps arise 
if the memorandum is registered, but that is not generally practi- 
cable owing to the provisions of the Begistration Act j Section 21 
of which says, — “ No document, not testamentary, relating to im- 
moveable property, shall be accepted for registration unless it 
contains a description of such property * sufficient to identify the 
same.’' Even if the memorandum accompanying an equitable 
mortgage be registered, I should venture to think that the mort- 
gagee would not be in the same position as one who holds a regis- 
tered express conventional mortgage. 


MADRAS HIGH COURT. 

The Wh July 1876. 

Present : 

Sir W. Morgan, C. J. and Mr. Justice Innes 
Reg vs. Aruna Chellum* and 2 others. + 

Indian Penal Code, 8 872. 

To constitute an off* nee under Section 872 o£ the Indian Penal Code it is not 
necessary that there should have been a disposal tantamount to a transfei of possession 
or control over the minoi’s person. 

This was an appeal against the sentences of the Session Court 
of Madura in Calendar Case No. 26 of 1876. The 1st prisoner, 
Aronaohellam, was charged, under Section 372 of the Indian 
Penal Code!, with having disposed of his daughter under the age 

* Tide I. L. R., 1 Madr. 164. t Criminal Appeal No. 198 of 1876. 

$ Section 872 of the Indian penal Code is as followa " Whoever sells, lets to 
hire, or otherwise disposes of any minor under the age of 16 yean, with intent 
that sueh minor shall be employed or used for the purpose of prostitution or for 
any unlawful end immoral purpose, or knowing it to be likely that such minor 
Wfft be employed or used for any euoh purpose, shall be punished with imprison- 
of either description for a term whioh may extend to ten yean, and shall also 
bairtds to fine." * 




of 16 years, , kuQwingit to be likely that she would be employed 
forthe purpose, of prostitution, and; the 2nd and 3rd prisoners 
were charged with abetting the commission of this saidoffenoe. 
The Assessors found the prisoners guilty of the offences charged 
and the Session Judge, concurring with the Assessors, sentenced the 
1st prisoner to six hours’ simple imprisonment and to pay a fine of 
fifty-one Rupees, the 2nd and 3rd prisoners to the same imprison- 
ment and to flues of five Rupees and one Rupee respectively. 

The Calender of the Session Judge, P. P. Hutchins, gives the 
following statement of facts and reasons for the sentences passed 
“In this case 1st prisoner presented an application for the 
enrolment of his daughter as a dancing girl of the great pagoda at 
Madura. He stated her age to be 13, and it has throughout been 
admitted that she is under 16. She attained puberty a mouth or 
two after her enrolment. Her father is the servant of a dancing 
girl, the 2nd prisoner, who has been teaching the minor dancing 
for some 5 years. Her father and herself lived in 2nd prisoner’s 
house and after the ceremony returned there. The evidence shows 
that 2nd prisoner brought the girl to the pagoda ; probably Bhe 
dressed her also, but that is not admitted, and I wish only to state 
admitted facts; that both 1st and 2nd prisoners were present when 
the Bottu was tied and o ther ceremonies of the dedication perform- 
ed; that 3rd prisoner as Battar of the temple was the person who 
actually tied the Bottu, which is equivalent to the Tali of an 
ordinary marriage, and denotes that the Dasi is wedded to the idol. 
There is the usual evidence that dancing girls live by prostitution, 
though occasionally being kept by the same man for a year or 
more ; hat the fact being admitted, it was not necessary to multiply 
witnesses upon this point. , 

1 took a special verdict from the assessors. It runs as 
follows • 
“ We find that Kistnamm&l is under 1 6 ; that 1st prisoner, her 
father, got her made into a Dasi by the tying of the Bottu ; that Dfisis 
universally get their living by prostitution ; that her father ' knew 
shewaslikejy to be employed for prostitution ; that she was likely 
to beeome a prostitute before she attliued this age of 16; and that 
her father knew that.” , 

“ We also find that 2nd prisoner abetted the above aete, and 
that 3rd prisoner also abetted them.” 
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la that verdict I entirely conear. 

As to the law, I have held in a former ease that there must h at* 
been a disposal tantamount to a transfer of possession or control 
over the minor's person to constitute an offence under this section, 
but tbe Bombay High Court have held the contrary*, and I 
consider myself bound by their decision on any points of statutory 
construction not inconsistent with the decision of the Madras High 
Court. I have, therefore, convicted, but my former jndgment has 
doubtless been accepted by these people as declaratory of the law, 
and has led ihem to believe their acts innocent. The case, there* 
fore, only calls for a nominal sentence.” 

Tbe prisoners appealed to tbe High Court on the ground that 
the conviction was contrary to law. 

The appeal came on for hearing on the 18th of July 1876, 
when Mr. Tarrant appeared for the prisoners and contended that 
the conviction was wrong, as a disposal tantamount to a transfer 
of possession or control over the minor’s person should be shown in 
order, constitute an offence under Section 272. 

The High Court affirmed the convictions. 


Calcutta High Court. 

The 30 th July 187 7. 

Present : 

The Hon’blo W Markby and the Hon’blo H J Pritisep, Judges, 

Puddo LocHmr Pania, Petitioner. 

Sec 523 and 8 . 518 of the Criminal Procedure. 

In a case under Chapter 89 of the Criminal Procedure Code, the Magistrate is 
bound to base his order upon the finding of the Jury* An order under Section 518 
•should be parsed only under special and emergent circumstances calling lor immediate 
action* 

Oa complaint to the Sub-divisional officer of Attea that a 
certain public road had been unlawfully closed, the matter was re- 
ferred for enquiry by a Sub-Deputy Magistrate on whose report 
the Sab-divisional Magistrate on the 19th December passed the 
following order. 

■■■■ — ■ ■ - i - | ,1 - ■— 


* OBom H. C. fieps, C, C. 60. 



’ ‘‘Theroad shall be immediately repaired by the accused and 
'** tl^Hhonse removed. I amquite aatisfiedfrom thereport of the 
‘‘ Sab-Deputy Magistrate that the ease calls for action under 
“ Section 618 C, O. P " 

The opposite party called “the accused" then appeared and 
applied for a jury under Section 528 and five persons were accord- 
ingly appointed. 

'On receipt of their report, the Sub-divisional officer on the 
7th April referred the matter for the orders ofthe -Magistrate of 
the District wh<5 returned the case, remarking that the Sub-divisional 
Magistrate had equal powers with himself to deal with it. 

The Sab-divisional Magistrate thereupon passed the following 
order: “As the Puuchaet substantially acknowledges that the road 
is a public one, though inconvenient to the obstructor’s privacy, I 
hereby order it to remain open." 

Application is now made to ns to set aside this order as con- 
trary to law inasmuch as it does not give effect to the finding of 
the Jury. 

We have heard the report made by the members of the Jury 
who were not unanimous and we have no doubt, that the opinion 
of the majority is not in accordance with the final order passed by 
the Sub-divisional officer and that he did not really consider it to 
be so is clear from his report to the District Magistrate already men- 
tioned, for he states, “ the Jury decided that the obstruction was 
“ justified and was not a public obstruction, ’’ and again, “ I feel 
“ it necessary to take this action as if the present Jury which seems 
(< neither partial nor intelligent is maintained, any village road may 
Pbe blocked up by au influential man who wants to make a house.” 

We find it difficult to understand how the Sub-divisional Magis- 
trate baring thus written on 7th April can on the 19th of the same 
month state that “ the Punchaet substantially acknowledges that 
“ the road is a public one though inconvenient to the obstructor’s 
** privacy." It seems to us that he was influenced by the report 
of the Sub-Deputy Magistrate and by what he had himself seen 
of the road in dispute and had determined in spite of the law not 
to give effect to the opinion of the majority of the Jury because 
it was not in accordance with what he deemed the just decision of 
the matter. 
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(this it is quite clear the Magistrate was net competent td do* 
Be is bound td base his order upon the finding of the Jury in tt 
ease under Chapter 39, for the Jury are specially appointed to de- 
cide whether the order of the Magistrate is a reasonable and proper 
order and the Magistrate obviously cannot properly adhere to his 
former order when a Jury has decided that it is not reasonable or 
proper, except possibly in certain cases coming under Section 528* 
But in the present case we are unable to do otherwise than 
Set aside all the proceedings taken. The original order was passed 
Under Section 5 1 8 and was an illegal order, because there is nothing 
in the report of the Sub-Deputy Magistrate on which the Magistrate 
relies, to justify an order under that Section which can be passed 
only under special and emergent circumstances calling for imme* 
diate action. No further order was passed under Section 521 nor 
do we find that any order was expressly referred to the Jury as is 
required by Section 523 for them to try whether it was a reasonable 
or proper order. 

Lastly, we find the terms of the report of the majority of the 
Jury to be so ambiguous, probably because they had not tried the 
proper issue, whether the order was a reasonable or proper one, 
because it had never been referred to them, that we are unable to 
decide what was the real purport of their finding, though no doubt 
there is some indication of a tendency to find that it was a road 
kept up only by private arrangement between the parties concerned* 
We are however of opinion that the finding is not so clear or precise 
that its purport can be unmistakably determined and given effect 
to, and as we hold further that the entire proceedings are bad, we 
quash them ab inito. If the present Magistrate should still think 
it necessary to settle this matter, he should regularly proceed under 
Section 521* 


BOMBAY HIGH CQm% 

The Uth August 1878. 

Present : 

Mr. Justice Melvill and Mr. Justice Nanabhai Marinas. 

Reg v . Gaji Kom Ranu.* 


Criminal Procedure Code ( Act X, of 1872), Sections 19?, 472 and 
4}73~ContempJ of Court — False evidence — Commitment-Sentence. \ 

Giving false evidence is “an offence committed in contempt of the authority” 
of a Court within the meaning of Section 473, of Act X of 1872. Meg. v. Navranbtg 
(10 Bom. H. C. Rep. 73) and the ruling in 7 Mad. H. C. Rep., App. XVII, 
followed. Queen v. Kultaran Singh , I. L. R., 1 All. 129 and Queen v. /ague Mull, ibid, 
162, dissented from.* 

Where the accused was by a Magistrate, First Class, committed for trial by the 
Sessions Court on a charge of having given false evidence in a judicial proceeding 
before the Sessions Judge, there being no Assistant Sessions Judge or Joint 
Sessions Judge. 

Held that the commitment could not be quashed, there being no error in law 
aqd the case must, therefore, be transferred for trial to another Court of 


In such a case as the above the better course would be for the Magistrate to 
try the case himself, and, if he is incompetent to pass a sufficient sentence, for the 
Sessions Judge to refer the case to the High Court for enhancement of sentence. 

The accused Gaji Kom Ranu wa s charged with having given 
false evidence in a judicial proceeding before A. Bosanquet, 
Sessions Judge of Ahmednagar. The preliminary enquiry was 
made by T. S. Hamilton, Magistrate, First Class, who commit- 
ted her for trial before the same Sessions Judge. Mr. Bosanquet, 
therefore, submitted the case for the orders of the High Court, as 
he had no jurisdiction to try it uuder Section 473 of the 
Criminal Procedure Code, the offence having been committed in * 
his Own Court. 

M,inu, J. ' The Sessions Judge of Ahmednagar being 
debarred by Section 473 of the Code of Criminal Procedure from 
trying an offence committed in contempt ‘■of his own authority, the 

* Vide I. LR; 1 Bombay 811. 

f JSfaealep tbe caae.of Bvfatoolah (22 W. R. Or. 49; in which the Calcutta High 
Court tool the opptMto view to that taken in the present oaee. 
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due of the Queen v. Qaji, wife- of Kanu, id trader the provisions 
of Section 64 of the Code, ordered to be trasferred for trial to 
theSessions Court of Poona. ■ . ■ 

If it were not for the peculiar wording of Section 473 of .the 
Code of Criminal Procedure, we should have hesitated to accept 
the broad proposition laid down in The Queen v. Navranbeg% 
that the offence of giving false evidence is to be regarded as a 
contempt of Court. But (notwithstanding' some rulings of the 
■Allahfthiul Court to the contrary)|| we agree with the Madras High 
Court,§ that the Legislature has, by most inapt words, extended 
the prohibition contained in Section 473 to the offence of .giving 
false evidence, and that consequently a Sessions Judge cannot try 
any person for such an offence committed before himself 

It follows that, in cases like the present, in which a Magistrate 
commits a person for trial before the Sessions Court for the offence 
of giving false evidence before the Sessions Judge, the case cannot 
be tried by the Sessions Court, unless there be an Assistant Sessions 
Judge or a Joint Sessions Judge to whom the case can be referred. 
In Ahmednager there is no such officer. The commitment cannot 
be quashed, as there is no error in law (Criminal Procedure Code, 
Section 197). The only remedy, therefore, is to order the transfer 
of the case for trial to another Court Of Session. 

It is obvious that such a proceeding involves much inconveni- 
ence and hardship to witnesses. It would be better that, in all such 
cases arising in districts in which there is ho Assistant or Joint 
Sessions Judge, the Magistrate should try the case himself, and that 
if the sentence which the Magistrate is competent to pass is insuffi- 
cient, the Sessions Judge should refer the case to the High Court for 
enhancement of sentence. 

. It is to be hoped that the attention of the Legislature will be 
directed to the defect in the law which creates this difficulty, and 
which appears to have been the result of an oversight; When 
Section 172 of Act XXV of 1861 was reproduced verbaiifti in 
Section, 472 of the Code of Criminal Procedure, it was, no dduht, 
the intention of the Legislature that the new section should have 

. , Bom. H. C. Rep. 78. 

. 8 Queen v. Jr utiaran Singh, 7. L R, 1 AS. 188 sad Queen, v. Jugat MuU, ibidlGi. 

:■ % Proceeding*, 24th March 1878, 7 Mad. E C. Bop., Appx. XYII, 
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the same effect as theold, and thataCourt of Session should be 
able to charge a, person for giving false evidence before itself. But 
this intention has been defeated by the change which has been made 
in the Schedule of the Code, rendering the offence of giving false 
evidence triable by a Magistrate of the First Class, and no longer 
“by the Court of Session exclusively.” 

Note — Tt was held in Rtg. v. Gulabdas (11 Bom. H. 0. Hep. 98) that an offence com* 
mitted in contempt of the Session Judge’s authority was cognisable by the Assistant 
Sessions Judge. 


MADRAS HIGH COURT. 

The 5th December 1876. 

Present : 

Sir W. Morgan, C. J. and Mr. JuBtioe Innes. 

Reg v . Samia Kaundan.* 

Indian Penal Code, Sections 363 and 116 — Abetment of Kidnapping, 

Accused was convicted by the Magistrate of abetting the kidnapping of a minor. 
Accused knowing that the minor had left home without the consent of his parents, 
and at the instigation of one Komaren, the actual kidnapper, undertook to convey 
the minor to Kandy in Ceylon and was arrested on the way thither. The Sessions 
Judge reversed the conviction on the ground that there was no concert between 
the accused and Komaren previous to the completion of the kidnapping by the 
latter. Held by the High Court, that so long as the process of taking the minor 
out of the keeping of his lawful guardian continued, the offence of kidnapping 
might be abetted, and that in the present case the conviction should be of an offence 
punishable under Sections 868 and 116 of the Penal Code. 

Upon reading the records in Appeal Case No. 14 before the 
Court of Session of Salem, Counsel not appearing, the High Court 
made the following 

EuxiIno. — I n this case the Deputy Magistrate convicted the 
accused of abetting the kidnapping from lawful guardianship of a , 
lad of II or 12 years of age and sentenced him under Sections 863 
and 109 of the Indian Penal Code to* be rigorously imprisoned for 
nine months. ^ 

' The actual kidnapping is stated to have been committed by one " 
Komaren, a brother-in-law of the accused. i 

■M iff i * turn ' m ii i mi ' i - i ' — '• in" 

* me l L. B, 1 SUdrw p. 178. - . ' 
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iSWattenaed, knowing that the lad had left home without the 
consent ofhis parents, and at the instigation of Kwareja, iwideeWk 
to convey the lad and another boy to Kandy in Ceylon, and had 
proceeded on the way as far as Trickinopoly, whenhe was arrested- 
Onappeal the Sessions Judge has reversed the conviction of 
abetting the offence of kidnapping on the ground that there was no 
concert between the accused and Komaren previous to the comple- 
tion of the kidnapping by the latter. , 

The High Court are of opinion that so long as the process of 
taking the minor out of the keeping of his lawful guardian 
continued, the offence of kidnapping might be abetted. 

The evidence however shows that the kind of kidnapping 
attempted was kidnapping from British India, and, as the 
attempt failed, the conviction should be of an offence punishable 
under Sections 363 and 116 (not 109). 

The order of the Sessions Judge reversing the conviction is 
annulled. The accused Samia Kauudan is convicted of an offence 
punishable under Sections 363 and 116 of the Penal Code, and is 
sentenced to be rigorously imprisoned for six months. 

Calcutta High Court. 

The 12th July 1877. 

P&E8RNT : 

The Hon’ble W. Ainslie and W. F. McDouell V. C. 

Confession to a Police Officer. 

Police Officer’ in Section 25 of the Evidence Act, means any Police Officer 
whether In -any way connected with the investigation of the rase or not. Section 25 
excludes confessions made to a Police Officer under any circumstances. 

We think that the conviction in the present case .must he set 
* aside. That conviction is substantially based upon the statement 
.made by the. accused, to one Mosun Ali, the Sub-Inspector ofThanah 
Ahidabad. 

. .* The Judge says that “ it is perfectly true that' Mosun Ali is a 
Police Officer, but it appears from his evidence that he had come to 
Sylhet to give evidence in another case, that he was in no way con- 
nected with the investigation of - this -case, . and tbattbeappellant 
(paihe to him as to a personal friend and asked his eridenceof his 
own, accord.” ■ • 
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The 4 25th~Section of the Evidence Act says, without limitation 
or qualification, that u no confession made to a Police Officer shall 
he proved as against a person accused of any offence,” 

It has been contended that this section is to be read as if it 
ran “ ho confession made to a Police Officer investigating the case 
in the present instance the Police Officer to whom the confession 
was made did not even belong to the same Police Division ; that 
he was only casually brought into contact with the accused, and 
that therefore this Section cannot apply. It appears to ine that 
section 26 shewj that this is not the true construction of the 25 tit 
Section. That Section deals with confession made in the presence 
of a Police Officer who has the custody of an accused person, that 
is, of a Police Officer who is concerned more or less in the investi- 
gation of the case ; and those confessions are absolutely excluded 
whether made to a Police Officer or to any other person unless made 
in the immediate presence of a Magistrate. This Section would 
necessarily include the 25th Section if it is to be read as suggested 
and thus make it useless. But this could not be intended and, 
therefore, it is clear that the proper construction is one that excludes 
confessions to a Police Officer under any circumstances or to any 
one else while the person making it is in a position to be influenced 
by a Police Officer unless the free and voluntary nature of the con- 
fession is secured by its being made in the immediate presence of 
a Magistrate, in which case the confessing person has aii opportunity 
of making a statement uncontrolled by any fear of the Polioe. 

In the case reported in 1 Indian Law Reports, page 207, the 
learned Chief Justice expresses the opinion that the term €t Police 
Officer” should be read not in a strict technical sense but according 
to its more comprehensive and popular meaning. In that case 
although it was admitted that the confession was made to Mr. 
.Lambert at a time when he was not acting as a. Police Officer but 
as a Magistrate and that there was no danger that a gentleman in 
Mr, Lambert's position would extort a confession, the Court con- 
sidered itself bound to give the accused the benefit of the literal 
construction of the words of Section 25. It seems to me that we 
cou&not venture to adopt the view of the law contended for by 
the learned Junior Government Pleader without opening the door to 
perversion of the intentions of the Legislature. 

The Petitioner will be discharged from bail. 

* . . 
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Privy Council, 

The 17th and 18 th Aprillffl. 

' K Present : 

Sir James W. Colvile, Sir Barnes Peacock, Sir Montague £. Smith and 
Sir Robert P. Collier. 

Baron Forester and wipe (Widow of D. O. Dyce ) « 

Sombre), and another ... ... ... j rt l " 9 * 

and 

■ Secretary o f State for India in Council ... Defendant. 


<, AND CROS8 APPEAL. 

On appeal from the Chief Court of the Punjab. 


Interest on Costs cannot be given in execution unless decreed. 


Where an order of the Judicial Committee is silent as to interest upon the costs 
decreed; the Judge of the lower Court which bAs to execute the decree has no power to 
direct payment of shose costs with interest. 

The existing practice of the Indian Courts not to give in execution interest on costs 
unless specially decreed, or unless submission is made by the parties to the discretion of 
the Court, approved. 

Sir Jaes W. Colvile. — ( In delivering the judgment of their 
Lordships said : — ) It is not necessary for their Lordships to consider 
from what other date interest should lie calculated, because they are 
of opinion that the Chief Court of the Punjab is right in its con- 
clusion; that where the Order in Council is silent as to interest 
upon the costs decreed, the Judge of the Indian Court which has to 
execute the decree has no power to direct payment of those costs 
with interest. 

The learned counsel for the Appellants relied upon what they 
said hlad been the course of practice in India. In determining what 
is the existing practice in India, their Lordships think they ought 
* first to consider what are the statutory provisions which govern the 
present procedure of the Courts in India. Those which are mate- 
rial to the present question are to be found in the 10th and 11th 
sections of Act XXIII. of 1861. The words of the 10th section 
arte, "When the suit is for a sum of money due to the Plaintiff, the 
Court may, in the decree, order interest at such rate as the Court 
may think proper to be paid on the principal sum, adjudged from 
the date of suit to the date of the decree, in addition to any interest 
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adjudged on such principal sum for any period prior to the date 
of suit, with further interest on the aggregate sum so adjudged, 
and on the costs of the Buit from the date of the decree to the date 
of payment ” This clause seems to give the Courts a discretion- 
ary power to allow interest on costs, rather than to make it impera- 
tive upon them to do so. The learned counsel for the Plaintiffs, 
however, relied on certain decisions of the High Court of Bengal , 
which they said established that an order for costs necessarily impli- 
ed that the party in whose favour they were decreed might take out 
execution for them, with interest from the date of the decree to the 
date of payment. It appears, however, that the more recent and 
authoritative decisions upon the 11th section of Act XXI II. of 1861 
are the other way. It is sufficient to mention the case reported in 
the 6th Weekly Reporter at page 109, which was a decision of the 
Full Bench of the High Court of Bengal ; and that before Mr. 
Justice Bittleston, which is reported in the 3rd Madras High Court 
Reports, page 421. Those cases seem to have established as to 
decrees of Indian Courts that the Judges of the subordinate Courts 
executing those decrees have no right to allow interest unless the 
decree which is to be executed has specifically directed the allowance 
of that interest. It was said that these cases or some of them relat- 
ed to the principal moneys decreed, or to mesne profits ; but so far 
from there being any authority in favour of a distinction between 
these and costs, the case of Rodger v. The Comptoir d* Escompte de 
Paris* -is an authority for the proposition that a .claim for interest 
on costs in that respect is less favoured than a claim for interest on 
the principal money decreed. Since the before-mentioned cases have 
been determined as to the practice of the Courts of India and the 
powers of the Judges executing decrees of those Courts, the power of 
a subor dina te Court executing an Order of Her Majesty in Council 
has also been considered in the two cases cited from the Weekly 
Reporter, in which judgment was given by Mr. Justice Hitter ; and 
it appears, that as to Orders in Council as well as to decrees of the 
Indian Courts, the existing practice is that interest cannot be given 
in execution unless it is specially directed^to be given. 

It appears to their Lordships that the principle of the decisions 
which have established this practice is sound, aud that the Plaintiffs 


* 7 Moo. P. 0. (N. 8.) 331 ; Law Rep. 3, P. 0. 466. 
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-Halve failed to shew that the order made by the Chief Court of the 
Punjab is erroneous, in that it has refused to allow interest on 
the sum of Rs. 12,354. 12a. 

# afe * * * * 


Calcutta High Court. 

The 19 th and 22 nd March 1877. 

• Present : 

Mr. Justice White. 

Is the hatter oe THE EMPRESS OF INDIA or the Prosecution of 
MALCOLM* v. GASPER arc others. 

High Courts Criminal Procedure Act ( X of 1875), s. 147— 
Transfer of Case before Police Magistrate to High Court — Power to 
issue Mandamus. * 

A charge was made against the accused of using criminal force under s. 141 of the 
Penal Cede. The Police Magistrate heard the evidence for the prosecution, and without 
disbelieving it, decided it did not amount to the offence charged. Held that, assuming 
that an error of law had been committed, the High Court had no power to issue a man • 
damns to the Magistrate to commit the defendants ; it was not a case where the Magis- 
trate had declined jurisdiction ; he had exercised his jurisdiction and heard the case. 
EM also, it was not a case which the Court could transfer under s. 147 of the High 
Courts' Criminal Procedure Act. 

White, J. — I have, in the course of the argument, stated my 
views so fully that it is unnecessary to do more than recapitulate 
the reasons for my decision. 

Mr. Phillips, on behalf of the prosecution, applies, on affidavit, 
for one of two orders— either for a rule under s. 147 of the High 
Counts’ Criminal Procedure Act (X of 1875), calling on the Magis- 
trate to show cause why these proceedings should not be transferred 
to this Court for hearing and final determination, or for a mandamus 
to compel the Magistrate to commit on a charge of being a member 
of an unlawful assembly under s. 141 of the Penal Code. 

When the ease came before me on the first occasiouj I was 
informed that the Police Magistrate, having heard the evidence, 
did toot disbelieve the facts proved, but thought that they did not 
•Amount to the offence with which the defendants were charged, and, 


* tide I. L, R. 2. Calcutta Series, p. 278. 
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therefore, declined to commit them for trial. When I heard that 
such was .the nature of- the case, I requested Mr. Phillips to refer 
me fa) some authority for my granting his application. He has not 
brought before me, however, any authority which shows that either 
the Court of Queen’s Bench, or this Court, has ever issued a ntanda - 
*»«8, or granted a certiorari, in a case similar to the present one. 
He has, indeed, referred me to tvro cases, The Queen v. Adamson* 
and The King v. The Justices of Kent f in which the Court of 
Queen’s Bench granted a writ; in the first case, ordering the 
Justices to hear and determine a case which they had refused to 
hear ; and in the second case, ordering them to issue a summons, 
which they had refused to issue. But both these cases, when 
examined, show that the Court of Queen’s Bench does not issue a 
mandamus in such cases unless the inferior Court has actually de- 
clined jurisdiction, or has acted under circumstances which amonnt 
practically to declining jurisdiction. Now in this case the Magis- 
trate has not declined to exercise jurisdiction. He has heard the 
evidence in the case, and has come to the conclusion that no offence 
under the Penal Code has been committed. He has, in fact, exer- 
cised his jurisdiction, and decided the case in favor of the defendants. 
This is sufficient to dispose of the first branch of Mr. Phillips’ appli- 
cation. Quite irrespective, however, of this, I may state that a 
mandamus could not issue in the form asked for ; if it issued at 
all, it would go not to order the Magistrate to commit, but to 
order him to hear the case again, and upon a sufficient case being 
made out, then to commit. 

As to the second branch of the application, which is to transfer 
the case to this Court under s. 147 of Act X of 1875, 1 think I am 
equally without power to deal with the case in the way I am asked 
to do. That section provides, that “ whenever it appears to the High 
Court that the direction hereinafter mentioned will promote the ends < 
of justice, it may direct the transfer to itself of any particular case, 
and shall have power to determine the case so transferred, and to 
quash or affirm any conviction or other proceeding which may have 
been had therein, but so that the saml be not quashed for want of 
form, but On the merits only.” The present case is not, I think. 


* l Q, B. D. 201. 
tl4 East, 395. 
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within the purview of the section. If I transferred it, I should 
be doing so not for the purpose of quashing or affirming a conviction 
or other proceeding, but for the purpose of hearing the case, tftlrft i g 
the evidence of the witnesses, and myself determining whether a case 
for committal had been made out or not. I think the section is not 
wide enough to enable me to do that, and I should be extending 
the section beyond the intention of the Legislature if I put it in 
force to transfer such a case as this. 

* 

I can well imagine tbat the refusal of a Magistrate to commit 
may now and then result in a grievous failure of justice, but if 
the Legislature intended to provide for such a case, the Court should 
have been specifically armed with power to deal with such case. I 
cannot infer such a power in the absence of express words. I am, 
therefore, unable to grant this application. I have assumed 
throughout these remarks that an error of law has been committed, 
but I have made that assumption only for the purposes of the argu- 
ment. Considering the law bearing on the application to be such 
as I have stated, I have thought it unnecessary to hear the affidavit. 
The refusal to commit is not tantamount to an acquittal, and tha 
prosecution can, if they choose, go before the Magistrate again, 
though I am by no means saying they ought to do so. The applica- 
tion must be refused.* 


CALCUTTA HIGH COURT. 

The 19/A and 23 rd April 1877. 

Present : 

Mr. Justice Macpherson. 

The CoapoRATiONt op Calcutta v. Bheecunram NaPit 
alias Bheecun Napit. 

High Courts 9 Criminal Procedure Act ( X of 1875), $. 147 — 
Acquittal — Presidency Magistrates 9 Act (IV of 1877). 8 . 181— 
The Calcutta Municipal Act Beng . Act IV of 1876, ss . 75 — 79. 

The powers ol interference given to the High Court by s. 147 of the High Courts* 
Criminal Procedure Act, were not intended to be exercised in the case of an acquittal by 
the Magistrate, but only in the case of convictions or other orders whereby a defendant 
is aggrieved or injured.^: 

* See Corporation of Calcutta v. Bheecunram Napit , poaf. 

+ Vide. I, L. R, 2. Calcutta Series p. 291. 

, t See Malcolm v, Qasper, mte p. 278. 
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In this case, the defendant was accused of carrying on a profes- 
sion within the town of Calcutta without taking out a license under 
Act (Beng.) IV of 1876. The defendant urged that as that Act 
came into force on the 1st July 1876, he had offered to pay half the 
license fee chargeable for the year and was not further liable. The 
license officer, however, refused to accept a sum less the fee for the 
whole year. The Magistrate who heard the case was of opinion that 
the defendant’s liability only commenced from the 1st of July 1876 
and that as he offered to pay the fee for the latter half of 1876 
and was still willing to pay it, he incurred no penalty, and was 
discharged. The present application was made either for the transfer 
of the case to the High Court or for a mandamus to compel the 
Magistrate to commit. 

Macpherson, J.— I am of opinion that s. 147 gives me no 
power to grant this application. The object in fact is to appeal 
against an acquittal. But s. 147 does not provide for such an 
appeal. It contemplates the transfer of a case before disposal, or 
interference on behalf of persons aggrieved or injured by an order 
of the Magistrate. But there was no intention to give power to 
interfere in order to set aside an acquittal. If it had been intended 
to give that remedy, it would, no doubt, have been expressly given* 
as in the Criminal Procedure Code and in the Presidency Magis- 
trates’ Act IV of 1877. One section of the latter Act (s. 181) 
really shows that s. 147 was intended to apply only where there has 
been a conviction, for it makes notice to the Government prosecutor 
necessary before an application can be made under b. 147. 

Even, however, if I had the power to interfere, I would not 
exercise it in such a case as this. 


Application refused. 
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CALCUTTA HIGH COURT. 

The Ilf A December 1876 and 20th February 1877. ' • * - 

FULL BENCH. 

Present : 

Sir Richard Garth, Kt. Chief Juetke, Mr. Justice Kemp, lb. Justloe 
Macpheraon, Mr. Justice Markby, and Mr. Justice Ainslie. 

Chunder Nath Sen* and another. Petitioners. 
Superintendence of High Court— 24 and 25 Viet., c. 104, a, 15— * 
Order under Criminal Procedure Code ( Act X of 1872), e. 518. 

' The Hig h Court cannot interfere, under s. 15 of the Charter Act, with orders duly 
p agged by a Magistrate under s. 518 of the Criminal Procedure Code. 

The opinion of the Pull Bench -was delivered by 
Garth, C, J, — As the Magistrate states that riot or affray 
was imminent, and that he considered that tbO direction he gave 
tended to prevent, and was likely to prevent, a riot or affray, and 
a* the facts stated by the Magistrate show that there were some 
grounds for the opinion which he expressed, we think that he had 
power, under s. 518 of the Criminal Procedure Code, to make the 
order complained of. This Court, therefore, cannot interfere with 
it under s. 15 of the Statute 24 and 25 Yict, cap. 104 j nor can the 
Court interfere on any other ground, as by s. 520 the order made 
is declared not to be a judicial proceeding, however much it may 
infr inge upon what are, or may be (irrespective of this section), 
the undoubted legal rights of the petitioners. 

Petition dismissed. 

NEW AND OLD CIVIL PROCEDURE CODES COMPARED. 

Messrs. Higginbotham & Co., of Madras, have lately published 
a very sufall but fine pamphlet entitled “ Comparative Tables 
exhibiting in juxtaposition, numbers of sections of the new Civil 
Procedure Code, Act X of 1877, and of the old Code Act No. VIII 
of 1869 and other sundry Acts and vice versd by Taloor Swamy 
Row, Head Clerk, District and Sessions Court, Bellary.” The object 
of the author in making the publication is to facilitate references. 
We think that v this little aud unpretending contribution will at 
present be of considerable service to the Bar as well as to the Bench 
in helping them to find out the decisions applicable to each section of 


* Vide I. L R. 2. Calcutta, p. 293. 
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the New Procedure Code, inasmuch as it is not likely that Mr. 
Broughton or Mr. Field will be able to bring out their valuable 
annotations before the expiry of the current year, and since the new 
Code having come into operation, the Bench and the Bar are in great 
need of references to correctly understand and apply the sections of 
the new Code. The price of the book is only six annas. In order 
to show to our readers the usefulness of the work under notice we 
make the following extracts : — 

- LIST OF ABBREVIATIONS. 

A. C. P.— Amended Code of Civil Procedure (Act XXIII of 1861.) 

B. E. A . — Bill of Exchange Act (V of 1866.) 

M. S. A — Mofussil Small Cause Court Act (XI of 1865.) 

Rep — Repealed by former enactments. 


PART I. 


The following Table^exhibits the numbers of Sections of the new Civil 
Procedure Code (Act X of 1877) and the numbers of corresponding Sections of 
the old Code (Acts. VIII of 1859 and XXIII of 1861), the Mofussil Small Cause 
Court Act (XI of 1865) and the Bill of Exchange Act (V of 1866) arranged in 
the order of Sections of the New Act. 
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PRINCIPLES OP THE INDIAN PENAL CODE. 

(Ao explained by the original framers and laid before the Governor- 
General of India in Council in the year 1837.) 

NOTE A . 

On the Chapter op Punishments. 

A 

First among the punishments provided for offences by this Code 
stands death. No argument that has been brought to our notice 
has satisfied us that it would be desirable wholly to dispense with 
this punishment. But we are convinced that it ought to be very 
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sparingly inflicted, and we propose to employ it only in cases whene 
either murder, or the highest offence against the State has been 
committed. 

We are not apprehensive that we shall be thought by many 
persons to have resorted too frequently to capital punishment. But 
we think it probable that many even of those, who condemn the 
Bnglish statute book as sanguinary may think that our Code errs on 
the other side. They may be of opinion that gang-robbery, the 
cruel mutilation of the person, and possibly rape, ought to be pun- 
ished with death. These are doubtless offences which, if we looked 
oply at their enormity, at the evil which they produce, at the terror 
which they spread through society, at the depravity which they 
indicate, we might be inlcined to punish capitally. But atrocious 
as they are, they cannot, as it appears to us,, be placed in the same 
class with murder. To the great majority of mankind nothing is so 
dear as life. And we are of opinion that to put robbers, ravishers, 
and mutilators on the same footing with murderers is an arrange- 
ment which diminishes the security of life. 

There is in practice a close connection between murder and 
most of those offences which come nearest to murder in enormity. 
Those offences are almost always committed under such circum- 
stances that the offender has it in his power to add murder to his 
guilt. They are often committed under such circumstances that 
the offender has a temptation to add murder to his guilt. The same 
opportunities, the same superiority of force, which enabled a man to 
rob, to mangle, or to ravish, will enable him to go farther and to 
dispatch his victim. As he has almost always the power to .murder, 
be. will often have a strong motive to murder, in asm uch as by 
murder he may often hope to remove the only witness of the crime 
which he has already committed. If the punishment of the crime 
which he has already committed be exactly the same with the punish- 
ment of murder, he will have no restraining motive. A law which 
imprisons for rape and robbery, apd hangs for murder, holds out to 
ravishers and robbers a strong inducement to spare the lives of 
those whom they have injured. A law which hangs for rape and 
robbery, and which only hangs for murder, holds out, indeed, if it 
be rigorously carried into effect, a strong motive to deter men from 
and robbery, but as soon as a man has ravished, or robbed, it 
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holds oat to him a strong motive to follow up his crime with a 
murder. 

, If nmrder were punished with something more than simple 
death, if the murderer were broken on' the wheel, or burned alive, 
there would not be the same objection to punishing with death those 
crimes which in atrocity approach nearest to murder. But such a 
system would be open to other objections bo obvious that it is un- 
necessary to point them out. The highest punishment which we 
propose is the simple privation of life j and the highest punishment, 
be it what it m&y, ought not, for the reason which we have given, 
to he assigned to any crime against the person which stops short of 
muTder. And it is hardly necessary to point out to his Lordship 
in Council how great a shock -would be given to public feeling if, 
while we propose to exempt from the punishment of death the most 
atrocious personal outrages which stopt short of murder, we were to 
inflict that punishment even in the worst cases of theft, cheating, 
or mischief. 

It wiH be seen that, throughout the Code, wherever we have 
made any offence punishable by transportation, we have provided 
that the transportation shall be for life. The consideration which 
has chiefly determined us to retain that mode of punishment is our 
persu&Bion that it is regarded by the natives of India, particularly 
by those who live at a distance from the sea, with peculiar fear. 
The pain which is caused by punishment is unmixed evil. It is 
by the terror which it inspires that it produces good : and perhaps 
no punishment inspires so much terror in proportion to the actual 
pain which it causes as the punishment of transportation in this 
country. Prolonged imprisonment may be more painful in the 
actual endurance : but it is not so much dreaded before hand : nor 
does a sentence of imprisonment strike either the offender or the 
by-s t ender s with so much horror as a sentence of exile beyond what 
they call the Black Water. This feeling, we believe, arises chiefly 
from the mystery which overhangs the fate of the transported convict. 
The separation resembles that which lakes place at the moment of 
death. The criminal is taken for ever from the society of all who 
are acquainted with him, and conveyed’by means of which the natives 
have hut att indistinct notion over an element which they regard 
with extreme awe, to a distant country of which they know nothing, 
and fso ta which he is never to return.. It is natural that hia fate 


Aft'. 


the us ?<& +, 


should impress them with * deep feeling of terror. It is .on' this 
feeling that the efficacy of the punishment depends, and this feeling 
would be greatly weakened if transported convicts should frequently 
return, after an exile of seven, or fourteen years, to the stone el 
their offences,, and to the society of their former friends. 

We may observe that the rule which we propose to lay down is 
already in foree in almost every part of British India. The Courts 
establish ed by the Royal Charters, and Courts Martial, are at 
present the- only Courts which sentence offenders to transportation 
foe any term short of life. In the case of European offenders who 
are condemned to long terms of imprisonment, we allow the Govern* 
remit to commute imprisonment for transportation not perpetual, 
Rnt in that ease we are of opinion that in general the transported 
criminal ought not, after the the expiration of the term for which . 
he is transported, to be allowed to return to India. This rule' and 
the reasons for it will be considered hereafter. 

Of imprisonment we propose to institute two grades ; rigorous 
imprisonment and simple imprisonment. But we do not think the 
Renal Code the proper place for describing with minuteness the 
nature of either kind of punishment. 

We entertain a confident hope that it will shortly be found 
practicable greatly to reduce the terras of imprisonment which wo 
propose. Where a good system of prison-discipline exists, where 
the criminal, without bring subject to any cruel severities, is strictly 
restrained, regularly employed in labor not of an attractive kind, and 
deprived of every indulgence not necessary to hie health, a year’s 
confinement will generally prove as efficacious as confinement for two 
years in a gaol where the superintendence is lax, where the work 
exacted ia light, and where the convicts find means of enjoying as 
many luxuries as if they were at liberty. As the intensity of the 
punishment is increased .its length, may safely, be diminished. As 
members of the committee which is now employed in investigating 
the, system followed in the gaokof this country,, we have, had access 
to information which, enables us to say with confidence that in this 
department of the administration- extensive reforms are greatly 
needed, and may easily be. mads. The researches of. that committee 
WBil, we hopej: enable the Law Commission hereafter to prepare 
emfe a Code of Prison-Discipline, as, without shocking the humane 
feelings of the community, may yet be a terror to the mosthardened 
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wrong doers. 'Whenever each a Code shall cone into operation, 
we conceive that it will be advisable greatly to shorten many of the 
term # imprisonment which we have proposed. > 

It will be seen that we have given to the Government a power 
of commuting sentences in certain cases without the consent of the 
offender. Some of the rules which we have laid down on this subject 
will be universally allowed to be proper. It is evidently fit that the 
Government should be empowered to commute the sentence of death 
for any other punishment provided by the Oode. It seems to us also 
very desirable that the Government should have the power of com- 
muting perpetual transportation for perpetual imprisonment. Many 
circumstances of which the executive authorities ought to be accu- 
rately informed, but which must often he unknown to the ablest 
judge, may, at particular times, render it highly inconvenient to 
carry a sentence of transportation into effect. The state of those 
remote Provinces of the Empire in which convict settlements are 
established, and the way in which the interest of those Provinces 
may be affected by any addition to the convict population, are 
matters which lie altogether out of the cognizance of the tribunals 
by which those sentences are passed, and which the Government 
only is competent to decide. 

The provisions contained in Clauses 43 and 44 are more likely 
to cause, difference of opinion. We are satisfied that both humanity 
and policy require that those provisions, or provisions very similar to 
them, should be adopted. 

The physical difference which exists between the European and 
the native of India renders it impossible to subject them to the 
same system of prison-discipline. It is most desirable, indeed* that 
in the treatment of offenders convicted of the same crime and sen- 
tenced to the same punishment there should be an apparent in- 
equality, But it is still more desirable that there should be net real 
inequality, and there must be real inequality unless there be appa- 
rent inequality. It would be cruel to subject an European for a 
lptftg period, to a severe prison-disd^ling, in a country in which 
existence, is' almost constant misery to an European wbo has hot 
many indulgences at his command. If not cruel it would, be im- 
politic, It is unn ecessar y to point out to his Lordship in Council 
how it is that our national character should stand high in 
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the estimation, of the inhabitants of India, and hoar much, that 
c h arac t e r would lie lowered by the frequent exhibition of English- 
men of the worst description, placed in the most degrading situations 
stigmatized by the Courts of JuBtioe, and engaged in the ignominious 
labor of a gaol. 

' As' there are strong reasons for not punishing Europeans with 
imprisonment of the same description with which , we propose to 
pimi^i natives, so there are reasons equally strong for not suffering 
Europeans who have been convicted of serious crimes to remain in 
this country. As we are satisfied that nothing can add more 
strength to the Government, or can be more beneficial to th# people, 
than the free admission of honest, industrious, and intelligent Eng- 
lishmen, so we are satisfied that no greater calamity could befall 
either the Government or the people, than the influx of Englishmen 
of lawless habits and blasted character- Such men are of the same 
race and color with the rulers of the country, they speak the same 
language, they wear the same garb. In all these things they differ 
from the great body of the population. It is natural and inevitable 
tbat in the minds of a people accustomed to be governed by English- 
men, the idea of an Englishman should be associated with the idea 
of government. Every .Englishman participates in the power of 
Government though he holds no office. His vices reflect disgrace 
on the Government though the Government gives him no counten- 
ance. 

: It was probably on these grounds that Parliament, at the same 
time at which it threw open a large part of India to British-born 
subjects of the King, directed the local legislature to provide against 
those dangers which might be expected from an influx of such 
settlers. No regulation can, in our bpinion, promote more effec- 
tually, or in a more unexceptionable manner, the end which Parlia- 
ment had in view, than that which we now propose. * 

We recommend that whenever a person not both of Asiatic birth 
and of Asiatic blood commits an offence so serious that he is sen- 
tenced to two years of simple imprisonment, or to one year of rigorous 
imprisonment, it shall be competent to the Government to commute 
.that. piihiAmettt for banishment from the Territories of the . East 

r* - ( Ta be continued J ». * :• 
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. EXAMINATIONS FOR THE CIVIL SERVICE OF ftlDIA. 


Regulations for the Open Competition <Sl July, 1878. 

IV B.—The Regulation* are liable to be altered in future gears. 

1* Oa June 25th, 1878, and following days, an Examination 
of Candidates will be held in London. At this Examination not 
fewer than Candidates will be selected, if so many shall be found 
duly qualified. Of these, will be selected for the presidency 
of Bengal, [ for the Upper Provinces and for the Lower 
Provinces,] for that of Madras, and for that of Bom- 
bay.*— Notice will hereafter be given of tbe days and place of 
Examination. 

2. Any person desirous of competing at this Examination must 
produce to the Civil Service Commissioners, before the 1st of May, 
1878, evidence showing : — 

(a) That he is a natural-bom subject of Her Majesty. 

(b) That his age on the 1st of January, 1878, will be above 
seventeen years and under nineteen years. [N. B. — In the case of 
Natives of- India this, must be certified by the Government of India, 
or of the Presidency or Province in which the Candidate may have 
resided.] 

(c) That he has no disease, constitutional affection, .or bodily 
infirmity unfitting him, or likely to uufit him, for the Civil Service 
of India.t 

(d) That he is of good moral character.! 

He must also pay such fee as the Secretary of State for India 
may prescribe.! 

3. Should the evidence upon the above points be primA facie 
satisfactory to the Civil Sdhrice Commissioners, the Candidate will, 
upon payment of the prescribed fee, be admitted to the Examination. 
The Commissioners may, however, in their discretion, at any time 
prior to the grant of the Certificate of Qualification hereinafter 

* The number of appointments to be made, and the number in each Presidency, 4c., 
Will be mnwxae ee bereslter. It will probably be about halt the usual number. 

t Evidenoe ot health and character must bear date not earlier than the 1st 

The' fee (or this Examinati on will be £ 5 , payable by moans of a special stamp 
according to instructions which will bo eommuwcated to Candidates. < 
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referred to, institute ‘such farther inquiries as they may deem 
necessary j and if the result of suoh inquiries, in the case of any 
Candidate, should be unsatisfactory to them hi any of the above 
respects, he will be ineligible for admission to the Civil Service of 
India : and if already selected, will be removed from the position 
of a Probationer. 

4. The Examination will take place only in the following 
branches of knowledge 

Marks, 

§ English Composition ... ... ... 3^0 

** History of England — including a period selec- 
ted by the Candidate ... ... 300 

** English Literature — including books selected 

by the Candidate ... ... ... 800 

Greek ... ... ... ... 600 

Latin ... ... ... ... 800 

French ... ... ... ... 500 

German ••• see •»* mi 600 

Italian ••• ••• Ml ••• 400 

g Mathematics (pure and mixed) ... ... 1000 

tt Natural Science : that is, -he Elements of any 
two of the following Sciences, viz . : — 

Chemistry, 500; Electricity and Magnetism, 800; Experi- 
mental Laws of Heat and Light, 800 ; Mechanical Philosophy, with 
outlines of Astronomy, 300. 

Logic m» ... ... )M 300 

Elements of Political Economy ... ... 800 

$ Sanskrit ... ... t.. ... 600 

II Arabic • • . . . . •»« ••• 600 


$ Marks assigned in English Composition and Mathematics wlU be subjeot to no 
deduction. 

•• A considerable portion of the marks for English History and literature will be 
allotted to the work specially prepared. In awarding marks for this regard witt be had 
partly to the extent and importance of the periods or books selected, and partly to the 
thoroughness with which they have been studied. 


ft Hie Examination will range from Arithmetic, Algebra, and Elementary Geo- 
metry, up to the elements of the differential and integral calculus, including the lower 
portions el *$plM Mathematics, 

tt The standard of marking m Sanskrit and Arabic will be determined with 
ence to a high degree of proficiency, such as may be expected to be reached by a Native 
of good education. 
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Candidates are at liberty to name, before May 1st, 1878, any or 
Ml Of these branches of knowledge. ■ No subjects are obligatory. 

6, The merit of the persons examined will be estimated by 
motto; and the number set opposite tb each branch in the preceding 
regulation denotes the greatest number of marks that oan be ob- 
tained in respect of it. 

8. The marks assigned to Candidates in each branch will be 
subject to such deduction as the Civil Service Commissioners may 
deem necessary, in order to secure that a Candidate be allowed 
no credit at all for taking up a subject in which he is a mere 
amatterer.” 


7. The Examination will be conducted by means of printed 
questions and written answers, and by viva voce Examination, as may 
be deemed necessary. 


8. The marks obtained by each Candidate, in respect of each 

of the subjects in which he shall have been examined, will be added 
up, and the names of the Candidates who shall have 

obtained a greater aggregate number of marks than auy of the 
remaining Candidates, will be set forth in order of merit, and such 
Candidates shall be deemed to be selected Candidates for the Civil 
Service of India, provided they appear to be in other respects duly 
qualified. Should any of the selected Candidates become disquali- 
fied, the Secretary of State for India will determine whether the 
vacancy thus created shall be filled up or not. In the former case, 
the Candidate next in order of merit, and in other respects duly 
qualified, shali be deemed to be a selected Candidate. A selected 
Candidate declining to accept the appointment which may he offered 
to him will he disqualified for any subsequent competition. 

4 * 

9. Selected candidates, before proceeding to India, will be on 
probation for two years, during which time they will be examined 
periodically, with a view of testing their progress in the following 
subjects 1 t 


* Full Instructions uto the course o! study to be pursued frill be *»»d 
Successful candidates cub goon cub possible after the result of the open oosspetHSOU If 
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1. 

Law ... .» * ^ ... 

... 1,250 

8. 

Classical Languages of India— 

a 


Sanskrit ... . * 

... 600 


Arabic ... ... ... 

... m 

4 

Persian ... 

... 400 

3. 

Vernacular Languages of India (eaob) 

400 

4. 

The History and Geography of India 

... 360 

6. 

Political Economy ... 

... 850 


In these Examinations, as in the open competition, the merit of 
the candidates examined will be estimated by marks, and the number 
set opposite to each subject denotes the gieatest number of marks 
that can be obtained in respect of it at any one Examination. The 
Examination will be conducted by means of printed questions and 
written answers, and by vivd voce Examination, as may be deemed 
necessary. The last of these Examinations will be held at the dose 
of the sedOnd year of probation, and will be called the Final Exa- 
mination,” at which it will be decided whether a selected candidate 
is qualified for the Civil Service of India. At this Examination 
candidates will be permitted to take up any one of the following 
branches of Natural Sciqp.ce, viz. — Botany, Geology, and Zoology, 
for which 360 marks will be allowed. 

10. Any Candidate who, at any of the periodical Examina- 
tions, shall appear to have wilfully neglected his studies, ot to be 
physidally incapacitated for pursuing the pi escribed course of train- 
ing, will be liable to have his name removed from the list of seleoted 
Candidates. 

11. The selected Candidates who, at the Final Examination, 
shall be found to h&ve a competent knowledge of the subject! speci- 
fied in Regulation 9, and who shall have satisfied the Civil Service 
Commissioners of their eligibility iu respect of age, health, and 
character, shall be certified by the said Commissioners to he entitled 
to he appointed to the Cml Service of India, provided they shall 
comply with the regulations in foroe, at the time, for that Service. 

IS. Applications from persons desirous to be admitted as Can- 

S latss are to be addressed to the “ Secretary to the Civil Service 
mmissiooars, London, S. W.,” from whom the proper form for 
the purpose may be obtained. 

StpUfth*, 1877. 
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The Civil Service Commissioners are authorized by the secretary 
of State for India in Council to make the following announcements : — 

(1.) Selected Candidates will be permitted to choose,* according 
to the Older in which they stand in the list resulting from the open 
competition as long as a choice remains, the Presidency (and in Ben- 
gal the Division of the Presidency) to which they shall be appointed, 
but this choice will be subject to a different arrangement, should 
the Secretary of State, or Government of India, deem it necessary. 

(2.) The .Probationers, having passed the necessary Examina- 
tions, will be required to report themselves to their Government in 
India not later than the close of December, 1881. 

‘ (8.) The seniority in the Civil Service of India of the aeleoted 
Candidates shall be determined according to the Order in whioh 
they stand on the list resulting from the Final Examination. 

(4.) An allowance of £150 a year wjll be given during each of 
the two years of their probation to all Candidates who pass their 
probation at some University to be approved beforehand by the Secre* 
tary of State, provided such Candidates shall have passed the requir* 
ed Examinations to the satisfaction of the Civil Service Commission," 
ere, and shall have complied with such rales as may be laid down 
for the guidance of selected Candidates, p 

(5.) All selected Candidates will be required, after having passed 
the aeoond periodical Examination, to attend at the India office for 
the purpose of entering into an agreement binding themselves, 
amongst other things, to refund in certain cases the amount of their 
allowanee in the event of their failing to proceed to India. A surety 
will be required. 

’’(8,) * After passing the Final Examination, each Candidate will 
be required to attend again at the* India Office, with «the view of 
entering into covenants. The stamps payable on these documents 
amount to £1. 

(7.) Candidates rejeoted at the Final Examination of 1880 will 
in no C a se be allowed to present themselves for re-examination. 


V Vhi* photos mart be exercised immediately after the result of the open competition 
Is 4 «taou»s*d, on such day ss may he fixed by die Civil Ssrvios Commfaeioners. 
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* CALCUTTA HIGH COURT. 

23rd July and 12th September, 2877. 

Full Bench. 

Present : 

The Hon’ble Sir R. G*rtb> Kt , Chief Justice, and the Hon’ble Mr, Justice JfAoklOt). 
Mr, Justice Mocpherson, Mr. Justice Markby, and Mr. Justice AiuaUt. 

• 

, Kali Chubb Durr and others (Plaintiffs), Appellant «, 
v , vertua 

JOGEBH Chundbb Dutt, (Defendants), Respondent' 1 

V 

Suit for recovering money paid under decrees subsequently reversed or 
superseded or modified . 

A suit for enhancement of rent having been decreed, the defendant appealed, 
tnlti pending the appeal, he paid the decretal amount, as well as the amount of subse* 
fluent decrees passed against him^n the force of the first decree In appeal, the suit 
for enhancement having been dismissed, the defendant (the present plaintiff) brought 
a suit for recovering the difference between the fixed rent and the enhanced rent which 
ho had paid under the above circumstances. 

Held by Macpherson, J., Amalie, and Markby, J J , (Garth, C. J., and Jackson, J. 
dissentient) that the plaintiff is in equity and gold conscience entitled to have the 
whole of the rent which he paid at the enhanced rate refunded to him. The original 
decree (which was the sole basis 4^ all the decrees made, pending the appeal) having 
been reversed, all the subsequent decrees were superseded, as they were mere subordi- 
nate and dependent depress, and they cannot be held to have remained in force, so far 
as the enhanced rate of rent was concerned, when tho decree on which they were 
dependent has been ravened. 

Mr. R. E. Twidale for the Appellants. 

The Standing Counsel, Mr. J. D. Bell, for the Respondent. 

This was a case referred to a Full Bench by the Chief Justice 
end Mr. Justice jJoDonell, and the ordfer of reference was as fol- 
lows : — • 

This was a suit to recover certain sums by way of enhanced rent, 
which the plaintiff baa been compelled to pay to the present defen- 
dant under certain decrees hereinafter mentioned. 

* The foots are these— 

V The plaintiff claimed to hold certain property under the defen- 
pt a permanent fixed rent of Ra. 461. 

'Se defendant brought a suit against him to enhanoe that rent, 
Jjfl&e of the grounds of defend* was that the rent was not legally 
ifepable of enhancement. 
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The Court of first instance gave His plaintiff a decree for an 
enhanced rent of Hs. 2,417, and the High Court, on hppeal, affirmed 
that decree. 

On appeal to the Privy Council, their Lordships, on the 25th 
day of Hatch, 1878, reversed the judgments of both Courts, and 
held that the old rent could not legally enhanced. 

Meanwhile, between the date of the first decree for the en- 
hanced rent, and the judgment of the Privy Council reversing 
that decree, the present defendant brought several suits for the 
enhanced rent against the plaintiffs, and obtained judgment for 
various sums, amounting to Rs. 8,561, which sums were duly paid 
by the present plaintiffs. 

No application was made* by the present plaintiffs 'for a review 
of those judgments; but on the 25th of November 1875, this suit 
was brought by the then plaintiffs to recover from the defendant 
the sum of Rs. 8,561, being the difference between the amount of 
enhanced rent recovered under those judgments, and the amount of 
the fixed rent which the plaintiffs were bound to pay. ^ 

The Courts below have given the plaintiffs a decree for this 
difference. 

Prom this decree the defendant has ^appealed ; and he contends 
that, according to the well-known rule of law laid down in Marriott 
verms Hampton, 2 Smith's Leading Cases (sixth edition), page 875, 
money paid under the judgment of a competent Court cannot be 
recovered back so long as that judgment remains unreversed, • 

The plaintiffs, on the other hand, contend that the case of 
Shama Persad and others versus Hurro Persad and others, 10 
Mooft’S Indian Appeals, page 208, is an authority in hit favour, 
and that the judgment for enhanced rent obtained after the first 
suit for enhancement was decreed, must be considered as superseded 
by the judgment of the Privy Council reversing that decree. 

The case of Baja Nilmoni .Singh, Deo Bahadoor verm Saroda 
Persad Mukeiji, decidld by Justices Kemp and Pontifex on 81rt, 
December 1872, and reported in th<f Law Observer of 1872-78, 
page 76, seems to favour this view; whereas the cued Mufari 
Moh&jun verm Mahomed Akmal, 22 Weekly Reporter, pejge 16!, 
decided by Justices Kemp and §irch, seems opposed to it, also 
decisions of Phear and Morris, J. J.— 22 W. R„ p. SIR 

a 
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The point being an important one, and the decisions upon it 
being apparently conflicting, we think it right to refer thia question 
to a Full Bench : — 

"Whether the plaintiff is entitled to recover in this suit the dif- 
ference between the fixed rent aud the enhanced rent which he has 
paid to the defendant under the above circumstances. 

The judgment of the Court was as follows :-*• 

AinsUe, J . — It is obvious that the defendant has received 
from the plaintiff, under successive decrees, made during the long 
period that elapsed between the decree for enhancement and the 
reversal of that decree by the order of Her Majesty in Connoil, 
sums of money for enhanced rent to which the final order in the 
enhancement suit shows.that he is not entitled. * 

The plaintiff, as tenant, persistently refused to acknowledge his 
liability and compelled his landlord to recover the rent by Buit, in 
order, as I understand it, to have a formal record that he paid only 
under compulsion. 

The Courts were bound to follow the existing judgment by 
which the liability of the plaintiff to pay enhanced rtots had been 
declared. They had no option in the matter at the time. 

Under such circumstances, I cannot edneeive that it was their 
intention to declare finally that the defendant was entitled to the 
enhanced rent for the periods covered by the several suits, irrespec- 
tive of the result of the appeal to Her Majesty in Council, whieh 
was delayed for some fourteen years. 

The order of Her Majesty in Council was such that, if "it had 
been known at the time of making the decrees, they must of neces- 
sity have gone the contrary way, so far as the enhanced portion 
of the rent claimed was concerned ; and therefore, it seems to 
me that it did at once supersede the decrees based upon the* reversed 
* order of the High Court. 

There appears to me to be a wide distinction between the 
re-opening of decrees based upon, and, necessarily controlled by, a 
previous decree, subsequently reversed in appeal, and* the re-opening 
of decrees which the Court making them might have varied, had it 
not thought fit to follow a decree afterwards set aside. 

Looking at the case of Doorga Persad vs. Tara Persad, I am 
of opinion that there is authority for saying that the former class 
of decrees is, ipso facto , superseded so soon as the controlling 
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decree is nullified ; and that what may have been done under them, 
is not final, but may be undone. The mode of proceeding for this 
purpose is not a question of serious importance. I agree in the 
judgment of Mr. Justice Macphcrson. 

Macpherson , J . — In my opinion, the principle on which the 
Privy Council acted in the case of Sham a Persad Roy Chowdhry 
(10 Moore’s Indian Appeals, 3 W. It., p. Ill) is applicable, and the 
plaintiff is entitled to recover tlic difference between the rent for 
which he was really liable, anrl the enhanced rent which he paid, 
pending his appeal against the decree by which the vent was en- 
hanced. 

That decree (although in a suit instituted in 1859, before Act 
X came in force) was made by the Principal S udder Amecn, on the 
29th of June; and the 1 80 3 appeals to the Judge of the District 
and to this Court were decided on the 1 8th June 1801, and the 0th 
February 18G5, respectively. An appeal to the Privy Council was 
filed here on the 20th of July 18(35, and was finally disposed of by 
the decree of the Privy Council of the 5tli of May 1873, which 
reversed the decisions of the Courts iu this country, and found that 
the tenure was not liable to enhancement. 

Pending these proceedings, the zemindar instituted no less than, 
sixteen different suits for rent at the enhanced rate. Of these suits, 
twelve were brought under Act X. of ] 859, and four under Act VIII. 
of 1869 B. C. In the first two of these suits, a portion of the 
claim was for rent at the old rate, for a period antecedent to the 
original decree for enhancement. 

I assume that the plaintiff is iu equity and good conscience 
entitled to have the whole of the rent which he paid at the enhanced 
rate refunded to him. All these decrees for the enhanced rent were 
based solely upon the decree for enhancement, which the Privy 
Council reversed iu May 1873 ; and the only question to be decided 
now is, whothcr the plaintiff (if he lias any remedy at all) is techni- 
cally wrong in the remedy which he seeks. 

The contention is that, as these subs^pient decrees for rent at 
the enhanced rate are still unreversed, a suit will not lie to cover the 
money paid under them. It is suggested that, though our Courts 
had decided that the rent could be enhanced, the defendant Ought 
not to have submitted to these later decrees, but should have con- 
tested each case, and appealed, if necessary, to the Privy Council in 
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each. And it is also said that lie should apply, or should, on the 
Privy Council making its order in May J 873, have applied, for a 
review of judgment in each of the sixteen cases/ and, having got the 
judgments reviewed and reversed, should obtain restitution in each 
suit. 

* In thirteen, out of the sixteen, suits, the decree was for a sum 
under Bs. 1,000, and in seven of them it was far less than Es. 500; 
and I should hesitate before declaring that, in the circumstances in 
which the plaintiff was placed, lie was bound to appeal in all these 
suits, and incur the enormous expense necessarily involved in such 
a course — an expense far exceeding the amount in dispute. 

As to applying for a review in each case, it is exceedingly 
doubtful, to say the least of it, how far a review could be obtained, 
or could at any time have been obtained, in the cases under Act 
X. of 1859, even supposing it obtainable in the four cases under 
Act VIII. of 18G9 B. C. But, if it be granted that a review might 
have beeu obtained in each of the sixteen suits that mode of pro- 
ceeding would have been, on the whole, much more cumbrous 
and inconvenient than the single suit which the plaintiff has ins- 
tituted, embracing his whole claim. 

Of course, these questions of convenience and the like, could 
not be taken into consideration at all, if there were any fixed 
rule prohibiting this suit from being brought. It seems to me, 
however, that not only is there no such fixed rule, but that the 
Privy Council has expressly decided (in Sliama Persad Boy's case) 
that a suit such as this may properly be entertained by the Court. 

In their judgment it is said : — “ There is no doubt that, accord- 
ing to the law of England — and their Lordships see no reason for 
holding that it is otherwise in India— money recovered under a 
decree, or judgment, cannot be recovered back in a fresh suit, or 
action, whilst the decree, or judgment, under wlucli it was recovered 
remains in force. But this rule of law rests, as their Lorldships 
apprehend, upon this ground, that the original decree, or judgment, 
must be taken to be subsisting and valid, until it has been reversed, 
or superseded, by some ulterior proceeding. If it lias been so rever- 
sed, or superseded, the money recovered under it ought certainly to 
be refunded ; and, as their Lordships conceive, is recoverable either 
by summary process, or by a new suit’or action. The true question, 
therefore, in such cases,, is whether the decree, or judgment, under 
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which the money was originally recovered, has been reversed or 
superseded.” Applying that rule to the case before us, I think that 
the original decree (which was the sole basis of all the decrees made, 
pending the appeal) having been reversed by the Privy Council, 
all the subsequent decrees were superseded by the Privy Coun- 
cils order. It was plainly intended by the Privy Council’s order, 
which decided that the rent of this tenure could not be enhanced, 
that the plaintiff should not pay rent at any rate higher than that 
for which the tenure was declared to be liable; and it is practically 
a contravention of the order to permit the decrees obtained by the 
zemindar, pending the appeal, to interfere with that intention. The 
subsequent decrees were mere subordinate and dependent decrees, 
and they cannot, under the circumstances of this case, be held to 
have remained in force, so far ns the enhanced rate of rent was 
concerned, when the decree on which they were dependent has been 
reversed. I am aware that in Slnima Persad Roy’s case, the order 
made by the Privy Council turned in some degree on the peculiar 
terms of their original order. But, giving full weight to that fact, 
it seems to me clear that their Lordships admit tho * principle that 
the main decree being reversed, which was the basis of the subse- 
quent decrees, these latter, being subordinate and dependent decrees, 
were superseded. It cannot be disputed that, although the later and 
subordinate decrees remained unreversed, the Privy Council held 
that a separate suit lay to recover what had been wrongly paid under 
those decrees. And this was evidently the view taken of tho effect 
of Sharaa Persad Roy’s case by Krmp and Pontiff .r, J. J m) in the 
case of Raja Nilmoni Singh vs . Saroda Persad Mookerji (decided 
on the 2nd September 187&, and reported in the Law Observer for 
that year, page 7G.) 

The question of Limitation is not raised in the order of refer- 
ence. But I incline to agree with the Subordinate Judge (and 
substantially for the reasons given by him) in thinking that the 
suit is not barred. 

The circumstances of this case are peculiar, and it is impossible, 
in dealing with it, to lay down any rule of very general application. 
The plaintiff has practically no remedy, unless this suit will lie. 

Markby, «Z— I concur in this judgment. 

Garth, ( 7 . J . — I am of opinion that the decree made by the Privy 
Council in the case of Ram Churn Dutt t*a, Romesh Chunder Dutt 
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did not supersede, or modify, the several decrees which had been, 
previously, obtained for enhanced rent by the present defendants j 
-' and consequently, that the plaintiffs in this case are not entitled to 
recover. 

' **< .. 

The plaintiffs base their claim entirely upon the '•nthority of 

the case of Shama Persad vs, Tara Persad (30 M. 1. Appeal, 203), 
contending that the principle upon which that case proceeded, 
applies to the present, and that the decrees for enhanced rent obtain* 
ed by the prsent defendant since the year 1864 have been partially 
superseded, or modified, by the decree of the Privy Council in the 
above case of Bam Cbunder Dutt vs. Bomesh Chnnder Dutt. 

We are bound, of course, to accept the decision in Shama 
Persad vs. Tara Persad as binding upon this Court, so far as it goes ; 
but, if the principle of it is to be extended, as the plaintiffs contend 
it ought to be, it will lead, in my opinion, to very inconvenient con- 
sequences, and to a direct departure from a rule of law which has 
been established for years, and has always been acted upon in Bug- 
land and in this country. 

Now, in order to see how far the authority of the case of 
Shama Persad vs. Tara Persad is applicable to the present, it is 
necessary to ascertain, in the first place, what the grounds of that 
decision really were. 

The case was a very peculiar one. 

In the year 1821, Doorga Persad, claiming to be heir to liis 
uncle, brought a suit against Shama Persad, a debtor to his uncle’s 
estate, for Bs. 23,024, the principal and interest due upou a bond. 

Pending this suit, Tara Persad sued Doorga Persad for one-half 
of the uncle’s property, and in 1829 a compromise was effected of 
that suit, under which Tara Persad became entitled to a six-anna 
share of the debt due from Shama Persad. 

Subsequent to this, Doorga Persad obtained a decree against 
Shama Persad for the principal and interest due upon the bond, 
iPnom this decree Shama Persad appealed to the Suddfer Court, and 
pending that appeal, in 1831, there was a compromise of that suit 
.also, unde* which Shama Persad was to pSy Bs. 27,127 at the end 
of three years, without interest* in default of which ' payment 
Doorga Persad: was to bo at liberty to realize (he amount. This 
oowprouuae was made without Tara Persad’s knowledge j and Sh&ma 
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Persad did not pay the stipulated amount at the end of the three 
years, 

1 In this state of things, Tara Persad, in March 1835, brought 
another suit against Doorga Persad, claiming a six-anna share of 
the bond debt and interest due up to the commencement of Doorga 
Persad’s first suit in 1821 ; and in his plaint he reserved to himself 
the right of bringing another suit for his share of the interest upon 
the bond debt from 1821 to the 27th July 1829, on which day 
Doorga Persad .obtained his decree against Shama Persad. * 

This suit was carried through the Courts of this country np to 
the Sudder Dewanny Adawlut, where, eventually, a decree was made 
against Doorga Persad for the entire amount of principal and in- 
terest sued for. 

From this decree Doorga Persad appealed to the Privy Council, 
who decreed, in 1819, that the decree of the Sudder Court ought to 
be reversed, and that Doorga Persad was not liable to Tara Persad * 
' for the whole amount of his six-anna share and interest of the debt. 
Their Lordships held that Doorga Persad ought to be considered as a 
trustee for Tara Persad, and was only responsible for so much of the 
debt as he had actually received, or without his wilful default might 
have recovered. And an order was made accordingly by their Lord- 
ships that the decree of the Sudder Dewanny Adawlut should be 
reversed; that Doorga Persad should be declared liable to Tara 
Persad for a six-anna share of what he had received, or might there- 
after receive, or what he might have received but for his wilful de- 
faults, for and in respect of the sum of Bs. 24,217-12 and the 
interest thereon; and the case was referred back to the Sudder Dewan- 
ny Adawlut to ascertain, carry out, and enforce the rights and liabili- 
ties of the parties as above declared. 

From the 11th of March 1835, when the above suit was com- 
menced, to the 5th of July 1849, when the judgment, of the Privy 
Council was pronounced, upwards of fourteen years had elapsed ; 
and during that interval, in the year 1842, an action was brought in 
this country by Tara Persad against Doorga Persad to recover 
Bs. 4,593-12-9, being the amount of interest on the six-anna share 
of the bond debt, for which, in his previous proceedings, he had re- 
served his right to sue; and in this action he obtained a decree for 
the J&B. 4,593-12-9, with interest at 12 per cent., amounting to 
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Rs. 1 1,127-^5-3, which he accordingly paid thus*— Rs. 8,200-7-8 on 
the^8th of April 1848, and Rs. 2,927-8 on the 4th Augustl8&7. 

Several attempts were made by Doorga Persad to have’ this 
decree for interest dealt' with and adjusted by the Sadder Dewauny 
Adawlut as part of the entire subject matter of the first, suit, upon 
which the Privy Council had passed their judgment; but, failing 
these attempts, he brought a suit against Tara Persad to recover 
"back the Rs. 11,127-15-3, which he had been unjustly compelled 
to. pay. 

i The suit was decided against him by the Courts of this country, 
and was taken on appeal to the Privy Council, where the judgment 
wias given which has been the subject of so much discussion, and 
‘which is insisted upon here by the plaintiff as a conclusive precedent 
in his favour. 

Their Lordships in that case distinctly affirmed the well-known 
principle of law, that in this country, as in England, money recover- 
ed under a decree, or judgment, cannot be recovered back in a 
fresh suit so long as the decree, or judgment, under which it was 
recovered, remains in force. They go on to say that this rule of 
law rests upon the ground that the decree, or judgment, must be 
considered as subsisting, until it has been reversed, or superseded 
by some ulterior proceeding. But when it has been so reversed, or 
superseded, the money paid under it may be recovered back. 

Their Lordships then go on to say that the decrees in this 
country under which the sum of Rs. 11,127-16-3 was recovered, 
were in fact superseded by the order of Her Majesty in Council in 
1849. That order, they considered, extended not only to the claim 
erf the plaintiff in the particular sflit in which it was made, but to 
the adjustment of the rights and interests of the parties in the 
entire subject matter of that suit The order had declared Doorga 
Persad to be a trustee for Tara Persad of the whole six-anna share 
of the bond and interest ; and it had directed the Sudder Dewanhy 
Adawlut to adjust and enforce- the rights and liabilities of the 
partied in. accordance with the directions of the Privy Council . If this 
order had been obeyed by the Sudder Dewanny Adawlut; as their 
Lordships say it ought to have been, the interest in question, 
Rs. 1.1,127-15-3,. would have been refunded to Doorga Persad by tbe 
opdet of the Sndder Dewanny Adawlut, under and by force of their 
Lordships’; previous decree; because that decree httdeupemded and 
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annulled, what their Lordships call the * f , dependent and subordinate 
degrees” which had been obtained for the interest. 

But, as the 8 odder Dewany Adawlut failed to take any steps 
to carry out the directions of the Privy Council, their Lordships 
considered that the Rs. 11,127 were recoverable by, a fresh suit; 
and they accordingly reversed the decree of the Sudder Court, 
and adjudged to the plaintiff that amount, with interest at 12 per 
cent. 

Now, two things appear to me clear from thiB judgment : » 

ls%. — That the Privy Council had no intention of question* 
ing the authority of the rule laid down in Marriott vs. Hampton. 
On the contrary, they distinctly affirm it, because they say that, 
as long as the decree, or judgment; under which money has been 
obtained, remains in force, no money paid under it can be reco- 
vered back; and Zndly . — That their Lordship’s judgment is based 
entirely upon this principle, viz., that the effect of the order of 
Her Majesty in Council made in 1849 was not only to reverse 
the judgment in the case which was then subjudice, but also to 
supersede and annul, ipso facto , the decrees which had been made 
in another suit. 

I have searched in vain to find any other instance in which 
the decree of an Appellate Court, in one suit has been held to 
have the legal effect of annulling or altering, ipso facto, a decree 
made by a Subordinate Court in another suit ; but, of course, 
we are bound here to treat the decision of the Privy Council a« 
binding upon us, as far as it goes, and to deduce as carefully as 
we can from the language of the judgment what was the ground 
upon which their Lordships considered that the order made in, 
the first suit in 1849 had the effect of superseding the decree 
for the Us. 11,127 interest. 

It appears to me that the only explanation of the apparent 
difficulty is this, that, in the decree of 1849, their Lordships as- 
sumed to deal, and were in fact dealing, not only with the actual 
claim made in the suit, but with the status and rights of the 
parties with reference to the whole subject matter of it, They 
declared that Doorga Persliad was a Trustee of Tara Fersad upon 
certain terms and conditions ; and, they directed the Court here 
to adjust the rights and liabilities of the parties in accordance 
with that decoration ; and, as the interest of the bond (Rs, 11,127) 
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formed part of the fund in respect of which that trust had been 
declared, their Lordships considered that, although a decree had 
been obtained in the Courts here for the interest, that decree 
was as much dealt with and superseded by their judgment as the 
decree which had beeu made with reference to the remainder of 
the bond debt. 

Upon this ground, and upon this ground only, it appears 
to me. their Lordships' judgment proceeded j and I do not under* 
Stand that they intended to overrule the principle laid down in 
Marriott vs. Hampton, or to prescribe a different rule of equity 
in this country from that which obtians in England. 

It does not appear to me that their decision can be considered 
as governing the present case, unless we can find that the decree 
made by their Lordships on the 25th of March 1873, reversing 
the first judgment for the enhanced rent, bad the legal effect, 
per se, of superseding, or modifying, the subsequent decrees for 
enhanced rent, obtained between the year 1864 and the 25th of 
November 1875. 

Now, on looking at the language of their Lordships in that 
decree, I cannot discover that they dealt, or intended to deal, 

with anything else than the actual subject matter of the suit 

* 

upon which they were engaged. 

Their judgment involves no change in the mutual relation of 
the parties. Their Lordships give no directions to the Cdnrts of 
this country as to adjusting the parties' rights or liabilities. They 
simply decide the question, whether or not the plaintiff was entitled 
to enhance the plaintiff’s rent ; so that, unless we are to hold that in 
every case the decree of an Appellate Court has the effect of super* 
seding, or modifying, every other decree inconsistent with it, which 
may have been made between the same parties in any other suit 
brought in a subordinate Court upon the same subject matter, 1 do 
not see how we can consistently say that the decree of the Privy 
Council of the 25th March 1873 has superseded, or modified, the 
subsequent decrees for enhanced rent obtained by the present defen- 
dant!. 

It will be observed that, in the case of Doorga Persad against 
Tare Persad, the decree which was superseded by the judgment of 
the Privy Council Was for interest, which that judgment had declar- 
ed not to be payable, and which their Lordships had in* fact directed 
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depends upon whether B. has a right to take the coal from a parti- 
cular area ; and A obtains a decree for damages, upon the ground 
that B. has no such right. B. appeals to the High Court. Mean* 
white B. continuing to take the coal, A. brings another suit 
against him for damages, and recovers. The High Court reverses 
the original decree. B. may then sue for the damages wliioh he has 
paid in the second action, as money had and received to his use. 

But, if this is to be law, the converse proposition ought to hold 
good also j that is to Ray, suppose the decree in the first suit to be 
in favour of B on the ground that B. bad a right to gef the coal, 
and A. brought another suit against B. and failed upon the same 
ground, the Court of Appeal reverses th§ first decree— surely A. ought 
to be entitled to recover by a fresh suit the value of the coal which 
was denied him in the second action. 

It woul 1 be a palpable injustice to allow one party to avail him- 
self of the judgment of the Appellate Court, and not tlic other. 

In the ease above-mentioned, tbe question as to the sum to bo 
recovered would be tolerably simple But, suppose, a case of this 
kind. A. sues B. for damages for bulidmg a house upou two pieces 
Of land which he claims— Black acre and Wlateacre. The question 
is Uhethcr B. lias any right to do this. Tho Court decides that he 
has not, and awards damages to A. B. appeals. Meanwhile, tho 
building still going on A brings a ficsb salt for damages, which he 
has a right to do for the continuing trespass, and lecovers further 
damages. The Court of Appeal reverses the first judgment in part, 
upon the ground that B. had a light to build on Blackacre, but not 
on Whiteacre; and 1 educes the damages accoidingly. Can B. sue to 
recover part of the damages incurred in ‘the second action ? And, if so, 
what part ? And how is the amount to be ascertained ? In other words, 
to what extent, if at all, lias the judgment of the Appellate Court 
superseded, or altered, the decree of the subordinate Court? 

Then, again, it must be borne in mind that, if a decree of one 
Appellate Court is to have tlie effect of reversing, or altering, decrees 
in other suits, the same effect must be given to a decree of any other 
Appellate Court under similar circumstances. The decree of the 
Privy Council, as an Appellate Court, cannot have a different effect 
from that of the High Court, or the District Court, or the Court of 
the Subordinate Judge in its appellate capacity. 

. * 
m 
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Thus, suppose that, in a suit by a landlord against a tenant 
fqj enhanced rent, the Moonsiff gives the plaintiff a decree. The 
case is appealed to the Subordinate Judge, who reverses the Moou- 
sifPs judgment. Meanwhile, a second decree has been obtained be- 
fore the Moonsiff for the enhanced rent, and the tenant has paid the 
amount. 

* The tenant under these circumstances would be entitled, by 
force of the judgment of the Subordinate Judge, to recover from 
the landlord the amount which he has overpaid under the second 
decree. 

But \he landlord then takes the Subordinate Judge’s judgment 
upon special appeal to tho High Court ; and the High Court reverses 
that judgment, and affirms the Moousff’s. 

.The consequence would be that the landlord would be entitled 
to recover in a third suit the sum which he had previously recovered 
from the tenaut ou the second suit. 

If this state of the law is to prevail iu this country, it is difficult 
to see where litigation is to stop; 01 when people’s rights are ever to 
be considered as finally determined. 

If, iu cases like the present, it is right that the English rule 
should be departed from at all, it appears to me that a review of 
judgment would be not only the most complete, but the most appro- 
priate and unobjectionable, remedy ; but this point we are not asked 
to decide by the present reference. 

The only question before us is whether the present suit will lie, 
and I am strongly of opinion that it will not. I consider that it 
does not come within the principle of the case of Shama Persad vs. 
Tara Persad, decided by the Privy Council ; and I cannot help deeply 
regretting the conclusion at which th'* majority of my learned bro- 
thers have arrived. 

It is a conclusion directly opposed to what I consider a valuable 
and well-established rule of law ; and I believe that it will be attended 
with most inoonvenient and mischievous consequences. 

The case will be sent back to the Division Bench for final dis- 
posal, and, speaking only for myself, I trust that the very serious 
* question involved iu the case may taken up in appeal to the Privy 
Council. 

Jackson , J.~ I concur in this judgment. 
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DIFFERENT KINDS OF MORTGAGES. 

{In continuation of page 260. 1 ] 

General Hypothecation — Rights of Mortgagee,* 

To go bac& Every species of property, whether moveable or 
immoveable, which can be alienated, may be also the subject of mort- 
gage, but it seems that a general hypothecation will not be recog- 
nised as valid by our Courts. ( N. W. P., Vol. VII, p. 265 ; S. D* A., 
1855, p, 353; compare 2 All., 263 ). The question, however, is not 
now of much practical importance, as no document which does not 
sufficiently specify the property comprised in it, can be registered, 
and a general hypothecation, therefore, cannot be created by regis- 
tered instrument. 

As regards the 'power to mortgage, it may be said that, generally 
speaking, a mortgage being a qualified alienation, the same rules 
which regulate the power to sell also regulate the capacity to mort- 
gage. A detailed examination of these rules, which you will find in 
Mr, Justice Macphcrson’s treatise on Mortgages, would carry me 
much beyoud.the range of the present lectures. A doubt may, how- 
ever, sometimes arise when trustees arc empowered to sell, and no 
express power to mortgage is given. The law on the subject in 
England is that a trustee empowered to sell has presumably the right 
to mortgage, except when there is clear indication in the language 
of t^fte instrument that no such authority was intended to be given. 
The question does not seem to have been ever distinctly raised in 
this country; but there can be no doubt that if it should arise the 
point will be decided in the same way. 

I shall now proceed to discuss the rights of the mortgagee, 
when the property pledged to him has received any accession, or 
undergone any alteration. The general law on the subject is that 
the creditor has not only a right against the property mortgaged to 
him, but also to any augmentation or increase. Thus, if a flock of 
sheep be mortgaged, the creditor acquires the same rights to any 
natural increase, as he has against the animals which composed the 
flock at the time of the mortgage. On the same principle, accessions 
to the mortgaged property by alluvion become subject to the mort- 
gage. In some systems of law, tUb right of the mortgagee to whom ’ 
land has been pledged extends to any buildings which may be subse- 


* ftdt Tagore Law Lectures 1876-76, Lecture HI by It. B, .Ghoae, pages 87 to W* 
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quently erected by the debtor on thetend. The right Jbas not, how- 
ever, so far as X am aware, been carried to. a aimilar extent in India. 

The right of the mortgagee will, however, not extend to any- 
thing which was never pledged to him,‘ although it may be sub|titu* 
ted ih the place Of the property originally pledged. Thus, to take 
afattiiliar instance from theRoman law, if a farm 'together with the 
slavesupon it be pledged, and the sieves die and are replaced by 
others, the right of the creditor shallnat extend to the latter, except, 
asT have already said, where they are the issues of the deceit! 
slaves;' ■ 

r ” This*! imitation of the right of the creditor however most hot 
be confounded with cases in which the pledge is not actually destroy- 
ed, but to use the language of Sir James Col vile, only “assumes a 
hew form.*’ 

A 'question of considerable nicety on this point arose itt the 
case ol Byjnath Lall v. Ramdin Ckowdhry , which was heard in the 
last resort by the Lords of the Judicial Committee of the Privy Conn- 
<al In the case before the Privy Council, which was heard on An 
appeal from a decree of the Calcutta High Court, the facts were 
somewhat peculiar. It seems that the mortgagor Gopolnarain Dass 
was, when he executed the deed of conditional sale, which was the 
foundation of the plaintiff's title, the undisputed owner of an eight* 
anna undivided share in an estate consisting of three Asli mouzas called 
G unni porebija, Pemburinda andTajpore Ruttompore, to each of which 
certain Dakhila villages were appurtenant. There was ho partition 
or diviston, among the shareholders, and the interest of the mortga- 
gor therefore in the whole estate was an undivided moiety. In this 
state of things Gopaluarain executed the mortgage, out of which the 
suit arose, of the whole and entire eight-anna of the whole 16 annas 
of Mouzas Gunniporebija aud Pemburinda, expressly excepting from 
the deed the eight annas of Tajpore Ruttompore. It should seem 
that b&dre the execution of the mortgage, application had been made 
by ftome of the cosharers of the mortgagor for a partition of the estate 
under Regulation XIX of 1 8 14. A partition was made by the Collec- 
tor,' and the result was that, instead of* an undivided moiety of the 
whole estate, the whole of Mouza Pemburinda, the whole of Tajpore 
RnEtdmpore, and* whole of another mouza, a dependency of the third 
Mouza/Ganniporebija, were allotted to Gopalnarain, to berileld by 
him % severalty. Shortly after the partition, Gopalnaraih’s rights. 
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and interests ju the mouzas, which fell to his share, were sold at 
execution sales, and purchased by certain persons, who were the 
substantial defendants, and who resisted the right of the plaintiff the 
mortgagee, to take anything under his mortgage deed in excess of the, 
eight-anna share of the mouzas which had been mortgaged to him, 
the mortgagee insisting upon his right to the whole sixteen annas of 
thb mouzas which had fallen to the share of the mortgagor in lieu of 
the undivided moiety which was held by the mortgagor at the time 
of tho execution of the mortgage. The Court of fiist instanoe gave 
judgment in favor of the plaintiff, proceeding upon the principle t^at 
the mortgagee was entitled to whatever was allotted to the mortgagor 
on the partition in lieu of his undivided eight-anna share in the 
Mouzas Gunuiporcbija and Pembunuda, which was the subject of the 
mortgage. On appeal, however, to the liigli Court, the right of the 
mortgagee was limited to the share which was expressly named in 
and oovered by the moi tgage deed, i.e., ony to an eight-anna of 
Mouza Pomburinda and an eight-anua share of Monza Gunniporebija. 
The ease then went on appeal to the Privy Council, and the Judicial 
Committee affirmed the decree of the first Court, and declared that 
the principle, laid down by the first Court was correct. In giving 
the judgment of the Privy Council, Sii James Colvile is reported to 
have observed “ Let it be assumed that buc1» a partition has been 
fairly and conclusively made with the assent of the mortgagee. In 
that case, can it bo doubted that the mortgagee of the undivided 
share* of one co-sharer ( and for the sake of argument, the mortgage 
may be assumed to cover the whole of such undivided shafe ), who 
has no privity of contract with the other co-sharers,' would have no 
recourse against the Jands allotted to such cosharcrs ; but must pursue 
his remedy against the lands allotted to his mortgagor, and, as against 
him, would hav,c a charge on tho whole of such lands. He would 
take the subject of the pledge in the new form which it had assumed. 
In the present case there is not a suggestion of fraud, nor is thdre any 
ground to suppose that the partition was other than fair and equal. 
The mortgagee is content to accept what has been allotted in substi- 
tution of the undivided interest as the fair equivalent of it. Their 
Lordships are of opinion, not only that he has a right to do so, 
but that this, in tho circumstances of the case, was his sole right, and 
thut lietxmld not successfully have sought to charge any other parcel 
@f the estate in the hands of any of the former co-sharers. There is, 
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therefdre,no question here of election, or of the time when the elec* , 
tion irate made.” (21 W. R., p. 237 j compare N. W. P.,VoL VIII, 
p. 068} 8. I>. A., 1857, p. 359.) * 

• , "' i I shall now proceed to consider the validity of a power of sale 
contained in a mofussil mortgage. The question appears to have been 
for the first time raised in the case of Bhawmi Churn Miter v. 
JoykieSen Mitter, heard before the late Sudder Dewany Adawlut of 
Calcutta ih the year 1842, when the Judges were unanimously of 
opinion that a sale by the mortgagee under the power did not pass a 
valid title to- the purchaser. 

The decision has been criticised by Mr. Justice Macpherson in 
his work on Mortgages (pp. 45- — 47), and* there is no doubt that some 
of the reasons given by the learned J udges will not bear examination. 
But the judgment of the Court substantially vests upon the broad 
ground that it would be inexpedient to allow the mortgagee in this 
country to exercise the power. It is true that such a power has been 
found beneficial in England, but English mortgagors as a class are 
perfectly competent to take care of their own interests. In India, - 
however, wo have to deal with a very different order of men. The 
mass of mortgages in this country consist of mortgages of ancestral 
fields by ignorant ryots to a class of people not remarkabl#for their 
scrupulousness, and® any one having experience of Indian litigation^ 
must admit ‘the dangerof arming our money-lenders with the right 
to sell the- properties pledged to them without the intervention of a 
Court of Justice. .As' observed by the Court in Bhowani Chum Mitter 
V. Joykissen Mitter : — “ This Court has only to declare such a condi- 
tion legal, and in the course of a short time not a mortgage bond 
would be without it. The mortgagee would then sell his debtor 1 # 
propery to suit his own time, and in such manner and with snob 
publicity and formalities as he thought proper. Fraud, it is to be 
feared, would frequently accompany the transfers, and the property 
fall into the hands of the. mortgagee, or some of his connexions (even 
as in this case it is alleged the purchaser is the son-in-law of the 
mortgagee) at an inadequate price, .leaving the lender at liberty still 
to pursue the borrower for the balance that may remain after the 
sale/* (7 Select Reports, p. 429*.) 

! ‘With reference to the argument that the exercise of the' power 
of saiewasnot unfair to the debtor, the learned Judges observe >-“It 
wurged forth® plaintiff that the public sale of the mortgagor’s property 
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cannot be a disadvantageous mode of proceeding towards the latter, 
that his property is sold to the highest bidder, and that if a surplus 
remains it belongs to himseTf. We have not to deal with abstract 
theories or bare possibilities, but with what experience and the princi- 
ples of the Regulations furnish us, as our guides in the determination 
of a novel and unprecedented case. In a case of execution of a decree 
of Court, the proclamation of sale is an invitation to others interest- 
ed to come and state their claims. If no claim is preferred, the title 
of the purchaser may generally be considered a pretty fair one. If 
claims are preferred, they are summarily investigated, and, should 
they appear fraudulent, are rejected ; and iu this case, too, the pur- 
chaser may generally be considered in a good position, as few are 
willing to incur the .expense of a regular action on grounds already 
declared by a Court of Justice to be prima facie fraudulent. And 
yet, with all the formalities and securities of a transfer of real pro- 
perty by sale made by a Court of J ustice, how frequent are the com- 
plaints that the property has been sold at au inadequate price, how 
much more frequent would they be, had not this Coart held that 
inadequacy of price, at a regularly conducted sale, forms no ground 
for its reversal ! If sqch be the ease in such sales, the evils to be 
apprehedUcd from permitting private individuals to sell their debtor's 
property, iu satisfaction of their claims, must be ten-fold. Rut few 
purchasers at a fair price will be found, when in all probability, a 
lawsuit (as the order granting the review expresses it) will be tacked to 
the purchase. The object of the Regulation is to prevent improvident 
and injurious tiansfers of landed property at an inadequate price; 
the result of such a practice as that ‘which the contract before us 
involves would be to render them universal." (7 Select Report, pages 
440-41.) 

It is true that the utmost latitude ought to be given to the 
parties to contract iu any manner they please, but freedom of con- 
tract wears a very different aspect according as it is allowed to the 
English landowner or the Hindu ryot, and I am fortified in my view 
by the recommendation of the Indian Law Commissioners, who pro- 
pose iu their Sixth Report that a sale under a mortgage should in 
every case be conducted by the Court. (See also the observations of 
Melvill, J., in Kesvb Jiao v. Bhowaneejee , 8 Rom., p. 142.) 

We have already seen that in most continental systems a sale 
without judicial process is absolutely void. Article- 2078 of the 
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French Code says, — “ The creditor connot in default of payment dis- 
pose of the pledge, saving to him the power of procuring an order of 
the Court that such pledge shall continue with him in payment, and 
up to its due amount according to an estimate made by competent 
persons, or that it shall be sold by auction.” 

“ Every clause which shall authorise the creditor to appropriate 
the pledge to himself, or to dispose thereof without the abovemcn- 
tioned formalities, is void.” 

You will remember that the French Code, equally with the other 
systems of law on the Continent, is largely shaped by the Roman 
law, and if tlic power which the Roman pledgee possessed has not 
been retained in those systems, it may fairly be presumed that the 
exercise of the power is not suited to every condition of society. But 
for the peculiar economic conditions under which land is owned in 
England, it may indeed fairly be doubted whether the system would 
have worked well even in that country. Be that, however, as it may, 
there can be no doubt that it would he dangerous to trust the Indian 
money-lender with a power which is so much liable to abuse. 

CALCUTTA HIGH COURT. 

H 

The 23rd July and 12th September 1877 . 

Present : 

The Hon’ble Sir Richard Garth, Kt., Chief Justice, and the lfon'ble Mr. Justice 
Jackson, Mr. Justice Macpherson, Mr. Justice Markby, and Mr Justice Aiuslie. 

Sugna Ajha, (Defendant,) Appellant , 
versus 

Mi t ssummat Lungessur Ivoer, (Plaintiff,) Respondent. 

Special Appeal in Rent Suits — 102 of Act VIII (B.C. ) of 1869 . 

Held by Garth, C. J. f and Macpherson, Markby, ami Ainslie, J. J,, (Jackson, J„, 
dissenting), that, under s. 102 of Act VIII (R. C.) of 1869, no Special Appeal lies 
where the suit is a suit for rent (not exceeding Rs. 100) in which no question of right 
to enhance or vary the rent of a ryot or tenant, or any question relating to a title to 
land, or to some interest in laud, as between parties Vying conflicting claims thereto, 
has not been determined by the judgment. 

This was a reference to a Full Bench by the 2nd Divisional 
Bench of the Court, and the points in issue are fully stated in the 
order of reference which was as follows : — 
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Mr. Justice Jackson . — This is an appeal against a judgment of 
the District Judge of Saruu made on appeal against an original 
judgment of the Moonsiff of Chumparun in a *suifc brought by the 
plaintiff for recovery of Rs. 52 and 9 annas, principal with interest, 
being arrears of rent. 

The Judge having reversed the decision of the Moonsiff, the 
plaintiff comes before us, on special appeal, and objection is takeu 
on behalf of the respondents that under the provisions of Section 102 
of Act VI LI of 1869 13. C. no second appeal to this Court will lie, 
the suit being a suit for rent in which no question “ of right to en- 
hance or vary the rent of a ryot or tenant or any question relating to 
a title to land or to some interest in land as between parties having 
conflicting claims thereto, has not been determined by the judg- 
ment/’ 

This section will undoubtedly apply, and inasmuch as the judg- 
ment under consideration is one, which unless restricted by provision 
of law we should certainly reverse, it is impossible to avoid consider- 
ing the question whether the special appeal is in fact taken away 
by the section referred to. 

The pleader for the respondent having submitted his objection, 
has not thought fit to support it by any argument, and has left it to 
us to dispose of without any assistance from him. 

This matter is not new, because unquestionably number of ap- 
peals to this Court have been dismissed on this ground, the division 
bench before which the appeals came having considered the section 
a valid bar to special appeal. As at present advised, I myself and 
my brother White are both of us inclined to think that the section 
does not take away the appeal to this Court. 

But as the contrary opinion has been repeatedly acted upon by 
this Court, we are bound to refer the case to a Full Bonch, and as 
the matter will be fully argued there, it is only necessary to state 
briefly the reasons which make us think that the appeal is not taken 
away by the section in question. 

The authority of this Court to entertain special appeals, and the 
right of suitors to prefer such appeals, are provided for by Section 
872 of the Civil Procedure Code, which proves that “ a special ap- 
peal shall lie to the Sudder Court from all decisions passed in regu- 
lar appeal by the Courts subordinate to the Sudder Court, on the 
ground of the decision being contrary to some law or usage having 
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the force of law, or of a substantial error or defect in law in the 
procedure or investigation of the case which may have produced 
errors or defect in th%decisions of the case upon the merits.” 

The Court which heard the regular appeal in the case now be- 
fore us, is* the Court of the District Judge, which is unquestionably 
a Court subordinate to the High Court, and therefore a special 
appeal will lie, unless any law for the time being in force provided 
otherwise. The provision relied on as taking away the special appeal 
is Section 102 of Act VIII of 1869 B. C. Now that section does 
not in express terms take away 1 his power of special appeal, for it 
says, “ Nothing in this Act contained shall be deemed to confer any 
power of appeal in any suit tiied and decided by a District 
Judge originally or in appeal, if the amount sued for, or the value of 
the property claimed, does not exceed one hundred rupees, in which 
suit a question of right to enhance or vary the rent of a ryot or 
tenants, or any question relating to a title to land, or to some inter- 
ests in land as between parties having conflicting claims thereto, has 
not been determined by the judgment.” 

I am clear that the special appeal given generally by Section 
372 of Act VIII of 1859 cannot be taken away by implication, but 
by express provisions restricting the general rights, and even if we 
were of opinion that the Bengal Legislature intended to take away 
any right of special appeal, the question would arise whether that 
legislature under the powers conferred on it by the statute of 1861 
could take away the jurisdiction of this Court, 

Now in the very important case lately decided by this Court, 
(the Queen versus Burah aud another), it was, I think, conceded on 
behalf of the Orowu and assumed in the judgments delivered by the 
learned Judges, that the .only authority which could take away the 
jurisdiction of the High Court was with the Governor-General in 
Council. 

It was suggested by the vakeel for the appellant in this case that 
the class of suits to which the appeal belongs is a special class, relat- 
ing to special subjects, and that it was the creation of the Bengal 
Legislature, and that therefore the right of appeal would not exist 
unless it was expressly provided for by the legislature which 
created it. 
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Suits for rent have been within the cognizance of Courts in 
British India ever since I believe the foundation of that empire, and 
between the years 1799 and 1859 subject to* double jurisdiction, 
that is to say, to the Court of the Collector and then by a sort of 
appeal to the Civil Court. By the Act of 1859 the double jurisdic- 
tion was abolished, and then suits for rent became cognizable by the 
Revenue Courts alone. But the Act (X) of 1859 made the orders of 
the Revenue Courts and also of the District Courts with a reserva- 
tion subordinate to them subject to final appeal by the Sudder 
Court, and this Court when established undoubtedly inherited the 
jurisdiction of the Sudder Court. The effect of the latter enactment, 
Act VIII. of 1869 B.C. has been to throw rent suits into the great 
mass of litigation cognizable by the Civil Courts under the first Sec- 
tion of the Civil Procedure Code. 

The present suit therefore being cognizable by the Civil Court, 
and being heard in appeal by a Court subordinate to the High Court, 
there is, I apprehend, nothig in Section 102 of the Bengal Act to take 
away the right of appeal, and bucIi right can only be restricted by 
competent legislative authority. 

This view is not new to me. I have often considered it, and in 
the case reported in XXL W. R., p. 320, these doubt* were intimated 
in these words in my separate judgment. “ For this reason, I think 
that whatever exemption from appeal is conferred by that Section is 
limited to the decisions of District Judges” In saying that I left 
myself free for the future consideratioh of this question. 

For these reasons I think that the efficacy of Section 102 ought 
to be referred for the decision of a Full Bench. 

Mr. Justice. White . — I concur. 

The judgment of the Court was as follows : — 

Ain&lie, /.— By 24 and 25 Vic. 0. 104, S, 9, the High Court is 
vested with all powers and authorities that may be conferred on it by 
Her Majesty’s Letters Patent, and subject to the legislative control 
of the Governor-General in Council with all the then existing 
powers of the Sudder Dewani Adawlut. 

By Section 15 of the Letters Patent of 1862 this Court was 
constituted a Court of Appeal from the Courts from which there was 
then an Appeal to the Sudder Dewani Adawlut, and was directed to 
exercise jurisdiction in such cases as were then subject to appeal 
to the Sudder Dewani Adawlut by virtue of any existing law or 
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which might thereafter be made subject to appeal by auy law or 
regulation made by the Governor-General iu Council. 

By Section 16 of the Letters Patent of 1865, this Court is 
constituted a Court of Appeal from all Courts subject to its superin- 
tendence, and directed to exercise appellate jurisdicion in such cases 
as were then (in 1865) subject to appeal to it by virtue of any law 
or regulation then in force. 

In 1861, 1862, and 1865 alike, there was at least one class of 
suits in which the Sudder Dewani Adawlut or the High Court had 
no power to interfere on special appeal, namely, the class of rent 
suits falling within the provisions of Section 153, Act X. of 1859. 
This Court neither inherited a power to interfere in such suits from 
the Sudder Dewani Adalut, which had not got it, nor took it as a 
new power under the first or second letters patent. 

The words of the first charter “ in such cases as are subject to 
appeal to the said Court of Sudder Dewani Ac^Uit/' distinctly limit 
the appellate powers of this Court. 

Under the second charter it can only be held that it gives a . 
power of dealing in appeal with the class of cases now under con- 
sideration if it was given by the laws in force in 186 5. The general 
law of appeal # was Section 23, Act XXIII. of 1861 ; but this general 
law was rendered inoperative in certain eases by Section 153 Act X. 
of 1859, and as by this law there was no first appeal in certain cases. 
The Special Appeal Section (372, VIII., 1859) had nothing to 
operate upon. 

By Section 33, Act VIII. of 18G9 (Bengal Cl.) the jurisdiction 
of the Collectorate Courts was brought to au end, and all suits there- 
tofore triable in such Courts were made triable by the ordinary Civil 
Courts, and by the next section it was provided that the procedure 
was to be regulated by the Code of Civil Procedure law, as in this 
Act might be otherwise provided. 

The 102nd Section is one of those scctious in which a different 
procedure is provided, and, therforc, unless Section 34 can be got 
rid of there can be no special appeal. * 

If Seems to me that Section 372, VIII., 1859 does not override 
Section 34, Act VIII., 1869 (Beng, Cl) 

In order to introduce Section 372, VIII., 1859, it must be held 
that the provisions of Section 153, X., 1859, were based on the con- 
stitution of the Court from whose judgment the appeal was taken 
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away and u °t on the character of the suits in which it was forbidden. 

Such a view seems to me to be distinctly negatived by Section 
27, XXIII., 1861, as to which there can be no doubt that the cha- 
racter of the suits is the foundation of the law. 

But if the limitation of appeals established by Section 153, X., 
1859, of the Governor-General in Council affected suits, and was pot 
in. respect of Courts, then Section 372 is as much qualified by Sec- 
tion 113, Act X., of 1859 as it admittedly is by Section 27., XXX1L, 
1861, and the change of forum introduced by Act VIII.' of 1869, has 
not the effects of removing the qualification. 

> Secetion 34, VIII. of 1869, as carried out by Section 102, left 
the jurisdiction of this Court intact, and, is therefore, not open to 
the objection that no legislative power except that of the Governor- 
General in Couucil can alter, the jurisdiction of this Court. 

If I entertained any doubt on the subject, I should feel bound 
by the long established and never before questioned (as far as I know) 
practice of the Court. 

Macpherton, J . — In my opinion the questions, which have been 
referred to us, are concluded by the uniform course of the decisions 
of this Court ever since Act VIII. of 1869, B.C. came into force, and 
cannot now be re-opened, ' 

Many thousands of suits under this Act have been disposed of 
annually, and this Court has never in any one of numerous appeals 
which have come before it in these suits, doubted the power of the 
Bengal Council to pass the Act. If the uniform course of our 
decisions during these many years. is wrong, it seems to mq that it 
is a matter for the Legislature, and. that it is too late for us now for 
the first time to say that the Act was made without jurisdiction in 
sq far as it touches the High Court as regards the right of appeal 
or otherwise. 

As to the particular issue arising in Section 102, it seems to me 
also to he concluded by the numerous decisions of the Court* (all 
taking the same view of the law) ending with the Fall Bench ease of 
Brtfo, Mwer which was heard in March 1874 (13 B. L, R., 374) 
The question in that case was whether an additional Judge was a 
District Judge within the meaning of Section 102. The majority of 

■S S«c lor example 18 W- It. 102, 8 B. L. B, ISO, sod 188, 10 B. L. R. An. 29 and 
60,13 B..L, B. 377, 23 W. It , 171. V 
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the Court held that he was, and therefore that under that section no 
appeal lay. Mr. Justice Jackson held that he was not, and therefore 
that the appeal did lie. Gut the report of that case does not show 
that any of the Judges doubted the effect to be given to Section 102, 
or conceived that in cases falling within that section there could 
be any appeal from the decision of the District Judge. 

1 consider that the matter referred to us has already been 
settled by these cases. 

Markhy ; «/. — I concur in the judgment of Mr. Justice M|c~ 
pherson. 

Jackson, J . — In answering on my part the question referred 
to the Full Bench, I have little to add to the reasons which I 
gave in referring this case. These reasons to my thinking have 
not been answered. It is suggested that the question raised 
here has been virtually decided by a long course of practice, and 
also by the ruling of the Full Bench in the case of Brojo 
Missioner against Mussamut Ablakhi Misra, and that we ought 
not, whatever our view might have been, if the question were 
now raised for the first time, to disturb sueh a course of prac- 
tice. It seems to me, that although it is extremely desirable to 
maintain a long settled ’ ruling in. regard to matters on which the 
security of titles depends, or even where to arrive at a contrary 
decision would disturb the practice of inferior Courts, it is not neces- 
sary to do so in the present instance, where no man’s title can be 
affected, nor can any possible inconvenience arise by the mere ad- 
mission of the present appeal. It seems to me that in the first place 
the question has not been expressly raised aud decided by a Pull 
Bench, secondly that if as I think the law allows an appeal, we are 
not competent' to deprive the appellant of his right merely out of 
deference to the practice of the Court ; and thirdly, that to persist 
in an error merely because that mistake has been committed for 
seven years, is a course in which I am not prepared to concur. I 
would admit this Special Appeal. 

Garth, C. J. — But for the long course of practice which has 
prevailed in this Court since the year 1869, and the Full Bench 
decision in the case of Brojo Misser versus Mussamut Ablakhi Misrani 
and othgrs, 21, Weekly Reporter, 321, 1 should have been disposed to 
hold with Mr. Justice Jackson that a Special Appeal lay in a case 
like the present. 
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But I think it so extremely important that the rules of law 
prescribed by this Court should be settled and uniform ; that I am 
unwilling to disturb a course of practice which as it seems to me has 
been confirmed by a Pull Bench decision. 

It i9 true that in that case the point now before us wajs not 
directly argued, because apparently it was not considered arguable, 
but the decision of it appears to me to have been involved In the Full 
Bench judgment, because the Court there held that under circums- 
tances similar to the present, a Special Appeal does not lie from 
an Additional Judge to this Court, any more than from a District 
Judge. 4 

That ruling does in my opinion virtually determine the question 
now referred to us. 

The Special Appeal will, therefore, in conformity with the judg- 
ment of the majority of the Court, be dismissed with costs. 


A COMMENTARY ON THE SPECIFIC RELIEF ACT. 

A commentary on Act I of 1877 has lately been published by 
Baboo Boroda Prosonno Shome. The Hindoo Patriot in taking 
notice of this publication says : — “ The plan followed is excellent. 
The scope of each section is explained ; it is further elucidated with 
notes from legal textbooks bearing on the subject ; sometimes it is 
followed by intelligent criticisms from the annotator suggested by 
his own judicial experience, and knowledge of the country. As the 
Specific Relief Act is too technical and not easily understood by the 
legal profession in the Mofussil, this commentary will be highly 
useful to them. Baboo Boroda Prosonno deserves* great credit for 
the labor, research, and judgment, which he has brought to bear 
upon his work/” 

We fully indorse the above opinion and have no hesitation in 
recommending it to the legal public as a very valuable work, 
will be seen from a perusal of the following extracts from it 
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“ Introduction. 

Of the three classes of rights, vie., natural, moral, and legal, a 
protection of the last forms one of the chief duties of a good Gov- 
ernment. A right then being 
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the creature of Law, implies an 
obligation or sanction, and an 
obligation or sanction supposes 
an injury or wrong. In other 
words a wrong being the breach 
of an obligation by commission 
or omission, the ends of all 
sanctions or laws arc, 1 stly, the 
prevention of injuries, and 
2ndly the redress of damages. 
Hence, every injury implies a 
remedy for l( ubi jus ibi rente u 
dium or there is no wrong with- 
out a remedy/' Broom's Legal 
Maxims, p. 146 ; and a remedy 
corresponds to a right. As a, 
legal right is either a yus-in- 
rem or a jus-in-personam each 
kind of right supposed a pecu- 
liar remedy for its breach. 
Hence remedies having refer- 
ence to ♦infringement of rights 
in rem are, 1 $tly, either res- 
torative or vindicative/ indly^ 
by satisfaction, or Srdly t by both 
vindication and satisfaction, and 
in relation to^rights in person - 
am they are either by satisfac- 
tion or by specific performance 
of an obligation {Vide the mar- 
ginal table by Austin.) 

“It follows from the aboye 
premises that so long as the 
protective law of a country does 
not provide for all the modes 
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of relief it is fundamentally defective, and as an adjective participle 
in a sentence becomes of no use unless there be a substantive for 
its qualification, though the wholesome provision* of (Sections 93, 
192, and 200 of) Act VIII of 1859, did by implication authorize 
the granting of specific relief in some cases, still it, in the absence 
of a substantive law specifying the breaches of rights and duties 
to be governed by it, was of little effect, and further being ham- 
* pered by the technicalities of judicial decisions did iu practice 
but very little good. Besides that Act contemplated and provided 
for a small area of relief. Hence the Specific Belief AcJfc supply- 
ing what was heretofore a desideratum, its advantages cannot be 
too highly extolled. The introduction of such a Law is also sup- 
portable on general principles of Equity ; for it is a maxim that 
'Equity will not suffer a right to be without a remedy/ (1, 
Cru, Dig, X, 350; Smith's Manual of Equity, p. 10.) The Act 
consists of 3 parts. Part I explains certain terms and enunciates 
the different forms of relief as well as points out the cases, where 
Specific Relief cannot be had. Part II treats of the various forms 
of the restorative or vindicative relief, and Part III of preventive 
relief/ 1 


14 PART II. 

or SPECIFIC RELIEF. 

CHAPTER I. 

OF RECOVERING POSSESSION OF PROPERTY. 

"The right of possession must be distinguished from the right 
to possess. The right of possession is that right to possess, which 
, begins from the fact of an adverse possession not beginning through 
violence. As regards all but the person whose right is exerasR 
* adversely the person who acquires the right of possession is clothed 
with the very right which he affects to exercise and as against the 
person whose right is exercised adversely he may acqnire the very 
right through the title or mode of acquisition styled prescription. 
In other Words, the right of possession ripens by prescription into the 
^ dominion or property ” (Austin's Jurisprudence). 



1877* THE LEGAL COMPANION. 


321 


(a.) Possession of Immoveable Property 

Property or dominion denotes literally .a right independent in 
point of user, unrestricted in point of disposition and unlimited in 
point of duration over a determinate thing. In this sense it does not 
include a servitus which is a right to deal with or use in a given or 
definite manner a subject owned by another, e * g tf a right of way, a 
right of common ( or of feeding one's cattle on land belonging to 
another) or a right of tithe ( Austin voh II, p. 820). In popular 
language however the distinction between a servitude and a dominion 
or property is not often maintained. 

The word t( immoveable property” signifies not only land but also 
u any interest arising out of land, aud land comprehendeth any ground 
soil or earth whatever as meadows, pastures, woods, moors, waters, 
marshes, furzes, and heath/' Co. Litt. 4a; 2 Blac. Com, p.18. Immove- 
able property “includes land, incorporal tenements and things attached 
to the earth or permanently fastened to any thing which is attached 
to the earth.” ( Act X of 1865, p. 12, Indian Succession Act) 
“ Immoveable property includes land, building, hereditary allowances, 
rights to ways, lights, fisheries, ferries or any other benefit to arise 
out of land, things attached to the earth or permanently fastened to 
any thing which is attached to the earth, but not standing timber, 
growing crops, nor grass/' (Act III of 1 877, Indian Registration 
Act). Leasehold is immoveable property. Ullman and others v. The 
Justices of the Peace for Calcutta VII, B. L. R. App; 60. The in- 
terest of an heir according to the Hindu Law, expectaut on the death 
of a widow in possession is not property (l^m Chundra Tantra Das 
VII, B. L. R. p. 34). 

There may be property in a trade mark ( i . e.,) an exclusive right 
to use it.* Smith's Manual of C. L. p. 03. Again the right of advow- 
son (which I suppose is equivalent to the right in Bengal of several 
mohunts to appoint the mohunt of a vacant gaddee) and the right 
|l|pbrga or the right of the owner of a land of receiving a portion of 
•She produce grown by the cultivators as well as the right to receive 
rent are all immoveable property. A chose in action generally qua 
chose in action is not property ( Chandra Kanta Bhattacharya. 
1 ft. L. R. Ac. 177). 

A chose in action in respect of realty is immoveable property, 
but it is doubtful whether a chose in action in respect of chattels a» 
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well as contracts come under the category* of immoveable property. 
4 chose in action for torts to person is not property per Phear, J.> in 
Chandra Kanta Bhattacharya. 

8. A person ‘entitled to the possession of specific 
immoveable property may recover it in the manner pres- 
cribed by the Code of Civil Procedure. 

(Sections 199, 223 — 24 of Act YIII of 1859) of (Sections 263 
‘ahd 264 of Act X of 1877). 

The term possession is to be understood as distihet f-ontf owner- 
ship or property. u Bare possession constitutes a sufficient title to 
enable the party enjoying it to obtain a legal remedy against a mere 
wrong-doer” (Austin vol. II, p, 820 et se qua ; Jowlabaksh V. Dharm 
Singh, X. Moore’s I. A., p. 528 ; Ilajah Mahcshnarayan Singh, IX. 
Moore’s I. A., p. 324 ; Clarke v. Brindaban Chandra Sirkar, Mar- 
shall, p, 75.) Hence he who is in possession of an immoveable pro- 
perty though wrongfully as regards some particular individual, may 
maintain an action of trespass against all others (1 Blac. Com.) see 
* also Dyson vs. Collins, 5 B. and Aid. 600 or Br. L. M. p, 292, foot- 
note. Possession might be actual or constructive ; thus A when im- 
moveable property is let to another, the tenant has an actual and a 
landlord a constructive possession. In order to maintain an action 
under this section there must be a right to immediate possession of the 
property ; hence a mortgagee of land cannot maintain an action 
against the occupier of land before a decree for foreclosure, Broom’s 
Com., p. 7 66—67. Jageswar Singh, F. B. 1, I. L. Ii., p. 311; nor 
can a reversioner sue tof possession during the continuance of a life- 
interest ( Sarat Chandra Sen, 7 Suth. W. R., p. 303 ). In order to 
eriable the real owner of property to recover from a purghaser for 
value* from a person allowed by the real owner to hold himself out as 
the real owner ' he must prove either direct or constructive notice of 
the real title. Ramkumar Kunda, XI. B. L. R., p. 46 P. C. 

9. If any person is dispossessed without his consell 
0f immoveable property otherwise than in due course of 
law, he or any person claiming through him may, by suit 
| Instituted within six months from the date of the dis- 
!\ ;-p'os9ession,', recover possession thereof, notwithstanding 
a^yrbthey title that may be set up in such suit. 
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The fee chargeable in suits under this Section s^all be half of 
that prescribed in the scale of fees for plaints mentioned in Schedule 
I, Article 1 of Act Vll of 1>70. Govt. Order No. 2127, dated 27th 
July 1877. 

The former laws to the same effect were Act IV of 1840 and 
Act XIV of 1859, Sec. 15. 

Three things are essential for the maintenance of an action under 
this section, viz., Istly ; that plaintiff must be in actual possession at the 
time of dispossession by the defendant. (This is the logical inference 
from the views expressed by Loch J. in Havadyal Bose, XVII, W, 
R., p. 70.) 2ndly, dispossession without the plaintiff's consent. 3 rdly, 
dispossession by the defendant u otherwise than in due course of law.” 
Actual possession is “ where a person takes tangible and visible 
possession of a thing or enjoys the rents and profits of the same” 
per Stuart, C. J., in Jugeswar Singha Jb\ B. 1 I. L. 11. Allah, p. 31 L 

Hence no suit would lie under this section and in respect of 
immoveable property which is in the nature of an easement or other 
right of which the plaintiff cannot recover actual j)ossession (Haraday- 
al Bose/ petitioner v . Krisna Gavinda Sen XVII. W. R., p. 70.) One 
argument against this view might be advanced on the ground that 
the word (i immoveable property denotes an easement as well as land 
and must be supposed to have been used in the Bense here , as in other 
sections of the Act ; but the futility of the argument is obvious, for 
no suit can lie under this section in respect of a right of advowsou (see 
defn. given above.) ♦ On the same principle it might be suggested that 
no suit can be maintained under his section by one co-sharer singly 
in respect of his share, against a person who evicts all the shareholders 
simultaneously from the possession of a joint property ; for the share 
of one of several co-parceucrs being undefined and not specific he 
cannot recover actual possession of it. It is also to be borne in mind 
that no servant or other person, who is in charge of any property on 
behalf of his master and whose possession amounts to that of the former 
Section 18 of Act XLV of 18C0), can maintain an action under this 
section. The words “ in due course of ” do not imply disposses- 
sion under colour of a legal process, and so it is doubtful whether A, 
being ousted from land m by B, in execution of a decree for land n 
against C, may not bring an action under this section against B, for 
a man whose possession is unlawfully invaded is not bound to give 
effect to that invasion because it is made under colour of a legal 
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process (Mohan Dass v. GaviudaDasa F. C. Scrth. p. 644.) Besides 
the significant fact of the substitution of the preposition “ in” in the 
present law for the word “by ” in the former law (Section 15, Act 
XIV of 1859) does in my supposition support the view in favour of the 
maintenance of such a suit. It is however now a settled law 1 that a 
person dispossessed in execution of a possessory decree against a 
third party can seek redress under section 230 of Act VIII of 1859 
(Brammamayee Debye. Barkat Sirder F. B. IV B. L. R. p. 94.) 

Nothing in this section shall bar any t person from 
suing to establish his title to such property umj to re- 
cover possession thereof. 

No suit under this section shall be brought against 
the Government. 

This is a novel proviso and is perhaps founded on the maxim 
“ Rex. nonpotest peccari” or ‘‘ The king can do no wrong” 
Broom's Legal Maxims, p. 40. 

No appeal shall lie from any order or decree .passed 
in any suit instituted under this section, nor shall any 
review of any such order or decree be allowed. 

This is a reproduction of section 26 of Act XXIII of 1861. 
Hence this proviso does not militate against the general powers 
of superintendence vested in the High Courts, by the Statute XXIV 
and XXV. Vic. Cap. 104, section 16 of Charter of 1865 corres- 
ponding to § 15 of the Letters Patent of 1862. 

•14 * 

(b.) Possession of Moveable Property. 

' Moveable property. — The words " Moveable property” are in- 
tended to include corporal property of every description, except 
land and things attached to the earth (vide Act XLV of 1860, 
page 7.) 

Moveable property” includes standing timber, growing crops, 
grass, fruit upon and juice in trees and property of every other 
description except immoveable property. (Indian Registration Act 
III of 1877. Indian Council.) 

Game killed on the land of A ,.by a trespasser is A'* property. 
8m. Manual of C. L. p. 93. A thatch, especially when severed 
from the house, is, moveable property (Raj 'Kumar Mukheijea 
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VII, B. L. R. app. 41) A hut is not moveable property (Nattan Mia 
v. Nanda Ram VIII, B. L. R. p. 508^) 

10. A person entitled to the possession of specific 
moveable property may recover the same in the manner 
prescribed by the Code of Civil Procedure. 

(Sec. 200 of Act VIII of 1859) or (S. 259 of Act X of 1877 
the new Civil Procedure Code.) 

A right tp property (absolute or special)] is distinct from ; a 
right to the possession of goods and, in order to support an action 
of trover, there must be a right to property as well as a right 
to possession. Br. Com. p. 791, 828. Thus a lessor cannot main*, 
tain an action of trover for the furniture of a house let to hire 
or demised to another if wrongfully taken by a third person (Oordan 
V . Harper T. T. It. 9 and Br. p. 791.) Where goods are bailed 
and the bailment is determined by the tortious act of the bailee 
(as by selling the goods) the property therein t reverts at once to 
the bailor, so that he will be entitled to recover the goods or 
their value in trover even from a bond fide purchaser otherwise 
thau in market overt Bryant v. Wardell 2 Exch. 479 Br. 828. 
u When goods have been wrongly removed an action of trespass 
may be maintained by the person who was in actual or had a 
constructive possession of them in respect of a vested right in 
them.” Addison on Torts. 183, Br. Com. 121 — 2. 

Possession might be actual or constructive, e. g, 9 in the case 
of an executor his right to the goods of the testator accrues imme- 
diately on his death, and such right draws after it a constructive 
possession u so that the executor may maintain trespass for goods 
of the testator taken between the death and grant of probates, 
as also the administrator will have the same remedy for goods 
taken between the death and the grant of letters of administra- 
tion” (Br. Com. p, 797). 

Explanation 1 . — A trustee may sue under this sec- 
tibn for the possession of property to the beneficial in- 
terest in which the person for whom he is trustee is en- 
titled. 

Thus a guardian of an infant under Act XL of 1858; or a 
manager of a Lunatic appointed under Act XXXV of 1858 may 
maintain an action 'for the possession of property under this sec- 



326 THE LliGAL COMPANION, Yoi v. 

tion ; so a skebait of a Hindu idol or a Mutwalli of Mahomedan 
mosque may sue. ^ 

A Hindu widow is not a trustee. (Huri Da* Dutt v. Apoorna 
Dassi, 6 Moore's I A., p. 438 ; Chundrabolly Debra v. Brody, 9 
W. 11. p. 584). 

Explanation 2. — A special or temporary right to the 
present possession of property is sufficient to support a 
suit under this section. 

(Engleton v. The East India Railway Company, VIII, fe. L. It. 
p. 581). Hence if goods are taken from a bailee either he or the 
bailor may maintain trespass “ per Parke B, in Reg v. Vincent, 
21 L. J. M. C. 109.” Thus a carrier may maintain trover against 
a stranger who takes the goods out of his possession ; so also a 
factor, a ware-house-keeper, an auctioneer, pawnee, licensee, gra- 
tuitous bailee may sue (Br. Com. p. 826 — 27 ; Com. Digest Tres- 
pass, Story on Bail, 5th Edn, p. 1 24.) 

Illustrations.— [a). A bequeaths land to B for his life, with 
remainder to C. A dies. B enters on the land, but C, without B’s 
consent, obtains possession of the title deeds. B may recover them 
from C. 

A trustee is entitled to have the muniments of title and in 
fact it is his duty to keep them in his possession (2 Sp. 46.) 

(b) » A pledges certain jewels to B to secure a loan. B dis- 
poses of them before he is entitled to do so. A, without having 
p*id or tendered the amount of the loan, sues B for possession 
of the jewels. The suit should be dismissed, as A is not entitled 
to their possession, whatever right he may have to secure their 
safe custody. 

4 

(c) , A receives a letter addressed to him by B. B gets back 
the letter without A's consent. A has such a property therein 
as entitles him to recover it from B. 

(d) . A deposits books and papers for safe custody with B. 
B loses them and C finds them, but refuses* to deliver them to 
B ivhen demanded. B may recover them from C, subject to C’s 
right, if aay, under section 168 of the Indian Contract Act, 1872. 

(«)• A, a warehouse-keeper, is charged with the delivery of 
■certain goods to Z, which B takes out of A’s possession. A may 
. sue B for the goods. 
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11. Any person having the possession or control of 
a particular article of moveable property, of which he 
is not the owner, may be compelled specifically to deliver 
it to the person entitled to its immediate possession, in 
any of the following cases 

(а) when the thing claimed is held by the defend* 
ant as the agent or trustee of the claimant ; 

“ An agent” is a person employed to do any act for another, 
or to represent another in dealings with third persons (see Sec. 
182 of Act X of 1872). Auctioneers, brokers and factors are 
agents. Hazari Mall Nahatta, IX, B. L. R. p. 1; Baldeo Na- 
rayan v, Scrymgeour, 6 B. L. It., p. 58. per Paul and Norman J. J. 
Under this comes the three classes of bailments, vie., 1st when 
the trust is exclusively for the benefit of the bailor, 2 ndly, when the 
trust is exclusively for the benefit of the bailee, and 3 rdly, when the 
trust is for the benefit of both parties. This class includes tailors, pawn- 
brokers, carriers, ( Br. Com. p. 804.) If a trustee conveys or assigns 
the trust property for valuable consideration in violation of the trust 
to a person who is aware of that circumstance or conveys or assigns 
it without valuable consideration, even that person will be treated as 
a trustee for the cestuique trust (see the notes under S. 10, Explana- 
tion I). An exception to this rule is in the case of goods pledged by 
the testator redeemed by the executors with thier own money ; for 
" there the law doth convert so much goods as amounts to that value 
in their property and give them leave to retain so much goods by 
way of allowance.” Bacon’s Maxims. Regula IX. 

(б) when compensation in money would not afford 
the claimant adequate relief lor the loss of the thing 
claimed ; 

(c) when it would be extremely difficult to ascer- 
tain the actual damage caused by its loss ; 

(d) when the possession of .the thing claimed has 
Wen wrongfully transferred from the claimant. 

Illustrations —Of clause (a)— A, proceeding to Europe, leaves his 
furniture in charge of B as his agent during his absence. B, without 
A’a authority, pledges the furniture to C, and C, knowing that B had 
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no right to pledge the furniture, advertises it for sale. C may be 
compelled to deliver the furniture to A, for he holds it as A's trustee. 

For a purchaser of goods or chattels acquires no title (Smith’s Manual 
of Com. Law. p. 158 ; Smith Man. of. Equity.) 

of clause (b), Z has got possession of an idol belonging to A*s 
family, and of which A is the proper custodian. Z may be compelled 
to deliver the idol to A. 

The rights of joint owners of an idol are discussed in Mitakanta Audbi- 
kari, X1Y.B. L. R., p. 166. 

of clause (c) — A is entitled to a picture by a dead painter and 
a pair of rare China vases. B has possession of them. The articles 
are of too special a character to bear an ascertainable market-value. 
B may be compelled to deliver them to A. 


CALCUTTA HIGH COURT. 

The 2 *ih April 1877. 

Present : 

Mr. Justice Markby and Mr. Justice Prinsep. 

Special Appeal, No. 1078 of 1 575, from the decision of J. Tiveedie, Offg. Judge 
of lhmlwan, dated the 9tli June, 1875, confirming a decree of Baboo Gobind Chunder 
Ghoae, Muuaif of Bishtopore, dated 30th May, 1874. 

Shied Kumahi Dkbi* (Defendant) Appellant, 
versus 

Go vino Suaw Tanti (Plaintiff) Respondent. 

Declaration of Title — Adverse Possession — Case made in 
Plaint — Issues. 

A declaration of title may bo made upon proof of twelve yearn’ adverse possess! oi 
Such declaration cannot, however, be given on a title not distinctly stated in tl 
plaint or in the issues. 

Tirumatasam Rcddi v. Haiamaml Jteddi + dissented from. 

Jittm Lochun Chuckerbutty v. Ham Svondur Chuckcrbutty X followed. 

Tins was a suit for the confirmation of possession of, and tl 
©afcahlistunent of the plaintiff’s jaraai right in, 7 bigas of khers 
jamai lands, and for the setting aside an order and subseque 
sale made in an execution-proceeding under s. 246 of the Coi 

* VuU Indian Law Reports, 2. Calcutta Seriers p. 418. 

, H. C, Rep., 420. % 20 It., 104. 
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of Civil Procedure. The plaint stated that the lands in question 
were portion of an estate which originally belonged to one Ram 
Dhoba, and that the said Ram Dhoha sold them under a khosh- 
kobala to one Lochunkali, from whom the plaintiff purchased the 
said lands under a kobala on the 14th Joist, 1269 (27th May, 
1862), since which time the plaintiff had been iu possession of 
tlfe said lands through bliag tenants, by annually paying Its. 
7-14-1 5 as the rent thereof to the rnaliks. The second issue fixed 
by the Munsif and the only one now material, was, ft whether 
the disputed land was held by Lochunkali by virtue of purchase, 
and is held by the plaintiff* as alleged by him/ 9 The Munsif 
held the plaintiff entitled to the relief sought for, on the ground 
that he had proved his own possession, ami that of his predecessor 
Bam Dhoba, for twelve years before the institution of the present 
suit. The Civil and Sessions Judge, after remanding the ease 
for further evidence, dismissed the appeal by the defendant, on 
the ground that the plaintiff and his vendor Lochunkali had to- 
gether enjoyed twelve years' actual possession of the disputed pro- 
perty before filing his present suit for the establishment of hi* 
right and title, and was therefore, entitled to a decree. 

The defendant preferred a special appeal to the High Court. 

Markby , J . — This is a suit brought under the provisions of 
s. 24f6 of the Code of Civil Procedure for setting aside an order 
made in an execution-proceeding taken in respect of certain land, 
of which the plaintiff claims to be the owner. He put in a claim 
under s. 246, and failed ; and thereupon he brought this suit, 
to use the words of that section, to establish his right/ 9 He 
sets out his title saying ^that the land of which he claims to 
be the owner appertained to 23 bigas 1 P cottas 7 chittaks of land 
which belonged to one Ram Dhoba ; that out of the said land, 
Ram Dhoba sold 7 bigas, which are in dispute, to Lochunkali ; 
that while Lochunkali was in possession of the said land, hg sold 
it to the plaintiff under a kobala of the 1 1th Joist, 1269. u Since 
then I have been in possession of the same through bliag tenants, 
by annually paying Rs. 7-14-15 as the /but thereof to the rnaliks. 
To this there was no objection offered by any body/ 9 

Various issues were raised ; and one of those issues, or rather 
part of one of those issues, is this,— Is the disputed land held 
hy the plaintiff as alleged by him ? Ultimately, after a remand, 
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the Lower Appellate Court was not satisfied that the- plaintiff 
had established the precise title which he had set up, but it was 
satisfied that he had been in possession for twelve ye^rs; and 
upon that ground gave him the declaration which he asked. 

Now, in the first instance; it was broadly contended before us, 
that, in a suit of this kind, no declaration of the plaintiff’s title 
can be made merely upon twelve years' possession j; and in support 
of that, a decision of the Madras High Court, Tirumalanami Reddi 
V. Ramasami Reddi (1) was relied on. With the general proposi- 
tion there laid down, I must say I am unable to agree : it is in 
direct conflict with a decision of this Court in Ram Lochun Chuck- 
erbutty v. Ram Soondur Chuckerbutty (2) — the decision of Sir Ri- 
chard Couch and Mr. , Justice Glover, wherein it is laid down 
in the most distinct terms that a declaration of title may be 
made upon proof of twelve years' possession. Sir Richard Couch 
says What the plaintiffs sought was a declaration of title to 
this share in the land, and the first Court had given them that. 
They having been in possession of the land for more than twelve 
years, the title of any other person had been, to use the language 
of the Judicial Committee in the case of Gunga Gobind Mundul 
The Collector of the 24-Pergunnahs (3), extinguished in their 
favour. The effect of their possession was to extinguish other 
titles, if any existed ; and we think, in a suit of this kind, although 
they failed to satisfy the Court that their title to the land had 
been acquired in the way they stated, if in fact they are entitled 
to it, they ought to have a declaration to that effect, and not be 
driven to bring another suit in which they would omit any state- 
ment of the manner in which they became entitled, and simply 
say that they were entitled *to it, and that they had been in posses- 
sion of it for a greater number of years, more than sufficient to 
bar all other claimants by the law of limitation, and ask for a decree 
ou that ground/’ 

It appears to me that if we look to the reason of the thing, 
we could come to no other conclusion. The plaintiff comes into 
Court, as for this purpose we must assume that he has a right 
to Coiftie, to prove his title. There is no reason whatever why 


<l) .e Jtywl H. t\ Hep., 420. . (2) 20 W. R., 104, 

(3) 11 Moor#’* J. A., 345. 
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he should not prove his title by any mode which will show that 
he has a good title, and when once the law has declared that 
twelve years’ possession is a good title by itself, I do not see how it 
is possible that the Court can refuse to reedgnize that, any more 
than it can .refuse to recognise a conveyance from a previous owner. 

Then it, is said that there are decisions of this Court .in which 
a contrary view has been taken. The decisions relied on are: 
Mould Abdoollah v. Shaha Mujeesooddeen (1), Court of Ward Is v. 
Radhapershad Sing (2), Bijoy a Delia v. Bydonath Deb (3), Bhaygo 
Mutty Bibee v. Mahomed Wasil (4). Now it is possible that there 
may be some conflict between the two last of those decisions and 
the decision of Sir Richard Couch, to which I have already referred, 
upon one point. Sir Richard Couch clearly thought that if the 
question of twelve years’ possession was properly raised in the 
issues, the suit ought not to have been dismissed although the 
title had not been based upon that ground in the plaint. Possibly, 

I do not say that it is so, possibly there may be a conflict between 
the two last decisions and the decision of Sir Richard Couch 
upon that point ; but we need not consider that, because I do 
not think that, upon the two important points which arise iu 
this case, there is any conflict between the decision of Sir Richard 
Couch in Ram Lochun Chuckerbutty v. Ram Soondur ChuckerbuUy 
(5) and the other decisions. I think, on the one hand, there is 
no thing which contradicts the decision of Sir Richard Couch, that 
a possession for twelve years is a good title upon which a declara- 
tion may be based ; and on the other hand, I think, Sir Richard 
Couch clearly admits, what the other decisions expressly lay down," 
that the question of twelve years’ possession must be raised iu 
the issues. I think that appears from what Sir Richard Couch 
says, when dealing with the judgment of Sir Barnes Peacock, iu 
the case of Ram Coomar Shome v. Gunga Per shad Sein (6). He 
says there:— “The nature of the case, as appears from the papers,” 
(that is, speaking of the papers of the case before Sir Barnes , 
Peacock ) “ did not admit of the plaintiff’s asking for what has 
bee n given to the plaintiff in this case by the first Court, namely, 
a d eclar ation that he is the person entitled to the land.” 

(t) t« W. ft., 87. (2) 22 W. R , 288. (8) 24 W. R., 444. 

(4) 26 W. R., 816. (6) 20 W' R-. 104. (6) 14 W. R., 100. 
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It is precisely on that ground that the cases of Bijoya Debia 
v. Boydonath Deb ( l ) and Bhaygo Mutty Bibee v. Mahomed Wasii 
(2), are distinguishable from the decision in the case of Ram 
Lochun Chnckerbutty v. Ram Soondur Chuckerbutty (3). In the 
case of Bijoya Delia v. Boydonath Deb (1), Sir Richard Garth says: 
« This decision,” speaking ot the decision of the Court below in that 
case. “ appears to us to be entirely beside the plaintiff’s real 
claim and the issues which have been raised, and properly raised, 
in the Court below j” and so Mr. Justice Macpherson says in the 
case of Bhayga Matty Bibee v. Mahomed Wasil (2) : <c The Lower 
Appellate Court ought not to have given a decree in favour of the 
plaintiff upou a ground which is not suggested in the plaint, or in 
the issues tried.” It is quite clear that when a plaintiff claims a 
title upon twelve years’ possession, he must draw the attention of 
the defendant to the fact that he is going to claim a declaration 
upon that title, in order that the defendant may give his own 
evidence and scrutinize the cvideuce of the plaintiff upon that 
point, and see whether possession for twelve years is proved, 
and whether he can contradict it during any portion of that 
period. I think, therefore, it is clear how we ought to deal with 
this case. We ought, on the one hand, to hold that the plaintiff 
may have a declaration of his title based on twelve years’ posses- 
sion, but that if he wishes to claim a declaration upon a title of 
that kind, he must at least clearly raise that questiou in the issues 
in the case. Now, therefore, we must examine what are the issues 
raised in this case. Some issues were raised by the District J udge 
on appeal, and were remanded to be tried by the Munsif. I am 
not at all clear what new points the District Judge desired to 
have tried, but this is immaterial, because the new issues contain 
nothing about twelve years’ possession. We need only, therefore, 
look at the issues as settled in the first Court. As I have already 
shown, the form of the issue there was whether the disputed 
land was held by the plaintiff as alleged by him? The issue, there- 
fore, refers us back to the allegations in the plaint, and no question 
cati arise in this case as to what would be the result if the issues 
disclosed a new title. 


(lj 24 W. K., 444. 


(2; 25 W, R., 315. 


(3) 20 W, R.,, 104. 
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Now let us turn to see what the allegation in the plaint ia.. 
When we come to look at the allegation in the plaint, I think 
it ia not sufficiently clearly stated that the plaintiff intended to 
rely upon twelve years’ possession. In fact, the plaintiff says that 
he has not been himself in possession for much more than eleven 
years, and though he is, no doubt, entitled to join the possession 
of his vendor to his own possession, yet he has not given the 
date when his vendor came into possession, nor does he even make 
the general allegation that the possession of his vendor, coupled 
with his own possession, would amount to a period of twelve years. 
It follows that the question of twelve years’ possession has not 
been properly raised either in the plaint or in* the issues in this 
case, and the defendant had no proper notice that such a point 
was going to be raised ; therefore, it was not open to the Lower 
Appellate Court, having negatived the title which has been alleged 
by the plaiutiff, to declare in liis favour a title which had not 
been alleged. For those reasons I think that the decision of the 
Lower Appellate Court is wrong, and it ought to be reversed, and 
the plaintiff’s suit dismissed. 

I only wish to add that it is not necessary for us now to 
consider whether we ought to interfere in this case on the ground 
that the suit ought not to have been remanded. But I think 
it right to say that, as far as I can see, there was no ground 
upon which a remand ought to have been directed in this case. 
The plaintiff had had an opportunity of proving his title, but 
he had failed to do so ; and having failed to do so, I think the 
Lower Appellate Court ought to have dismissed the suit, and not 
to have given the plaintiff an opportunity of producing any further 
evidence. 

The suit will be dismissed, and the appellant will be entitled 
to her costs in this Court and in the Courts below. 

I think it desirable to add that, in this judgment, I do not 
express any opinion as to whether a declaration can be given upon 
a title which appears in the issues but is not set forth in the 
plaint. 'I only say that a declaration cannot be given on a title 
not distinctly stated cither in the plaint or in the issues. 
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PRIVY COUNCIL, i .■ 

The 12th July 1877. 

Present : 

Sir J. W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith , 
and Sir Robert P. Collier. 

Appeal from Calcutta High Court. 

Administrator-General or Bengal, (Plaintiff) Appellant, 

, , vereus 

Juggessar Rot and others, (Defendants) Respondents ,, 

Fraud — Misrepresentation — Concealment. H 

A transaction will not be set aside merely on the ground of inadequacy of consi- 
deration, unless the inadequacy is such as to involve the conclusion that the party 
either did not understand what he was about, or was the victim of some imposition. 

Tennent vs. Taintmt, Law Rep., 2 Scotch Appeals, 6, cited and followed. 

The judgment of their Lodships is as folows : 

This suit was instituted by Mr. Robert John Jackson, who 
upon his death has been succeeded on the record by the present 
plaintiff, for the purpose of setting aside certain conveyances by him 
to the three first defendants of his interest in Mouzah Luchhipore, 
in the district of Ranigunge, on the ground, in the first place, that 
he was under age, and in the second place, that he was indneed by 
the defendants, who were trusted servants, but who had abused their 
, fiduciary character, to part with his property without fully under- 
standing the nature of the transaction, and without adequate con- 
sideration. Mr. Robert John Jackson was the adopted son of a Mr. 
Boberfc Gwynne Jackson (who will be called Mr. Gwyune Jackson), 
who appears to have been of European extraction. The date of his 
adoption is one of the questions in the cause, the plaintiff alleging 
the adoption to have been about the year 1855, and the defendants as 
far back as 1850. Mr. - Gwynne Jackson appears to have reaided a 
great number of years in the neighbourhood, and to have been well 
. acquainted with coal mining. He, in 1860, was the manager of the 
j vml mines, of Messrs. Apcar and Company, who, it may be observed 
by the . way, entered into an agreement with Jackson, the plaintiff, 
to supply him with funds for prosecuting this suit, in consideration 
' of, in the event of his succeeding, his granting them a coal lease. 

Mr, Gwynne Jackson left the employment of Messrs. Apcar 
ax^Company in 1860, on account, of their being dissatisfied with 
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him, but he continued afterwards up to about 1867 to some extent 
in their employment in a subordinate capacity, when he finally left 
it. He appears to have acquired some property, and to have been 
interested in other coal mines in the neighbourhood. 

Shortly before the year 1860, which is the first date material in 
this case, Mr. Gwynue Jackson bought certain putnee and dur- 
putnee rights, including the coals in Mouzah Luchhipore, partly 
-from the defendants. It is not disputed that by a deed, 1 bearing 
date the 20th September 1860, lie, being such putneedar and dur- 
putneedar, granted certain sub-tenures by way of durputnee and 
seputnee, reserving the minerals to three of the defendants ; but 
one question in the cause has been, whether that deed was executed 
at the time it bears date, or at a later date not very clearly indi- 
cated on the part of the plaintiff, but which the Judge in the Court 
below has found to be the year 1869. 

G wynne Jackson made a will in 1868, leaving all his property 
to his eon. Subsequently in 1863 he executed a hibba, which would 
have the effect of revoking that will, giving all his property, some 
of whioh. had been acquired since the date of the will, to his son, and 
in fact denuding himself of all his property, if that hibba is to be 
taken as intended by him to be then operative. 

The deeds, the subject of this suit, were executed in 1870 and 
1871, and the last in 1872. These deeds may be divided into two 
classes. One class is that in which the plaintiff confirms the dur- 
putnee and seputnee rights, which were dealt with by the deed 
bearing date the 20th September 1860 ; the other class of deeds, 
which bear date in 1871, and one of them as late as June 1872, are 
deeds of sale, whereby he transfers all the superior interest whioh 
he had, together with the minerals which had been reserved in tins 
former deeds. 

With respect to one of the main questions in this case, which 
has been already indicated, namely, whether the conveyance, bearing 
date the 20th day of September 1860, was executed then or at a 
subsequent date, their Lordships have intimated in the course of the 
argument/ that, on the whole, they concur with the finding of the High 
Court that that deed must be taken to have been executed at the time 
wheu it Lears date. If that be so, being prior in time to the hibba, 
it is unaffected by that instrument, and the subsequent deed of 1870, 
being merely confirqiatory of it, and conferring on the defendlhta no 

T 
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greater interest than they took under it, is obviously of no importance, 
and may be allowed to stand with it. 

The question remains whether the deeds of 1871 and 1872, con- 
veying, as has been before Btated, the remaining and superior inter- 
est, together with coals, are to be set aside on any of the grounds 
which have been alleged. With , respect to this point their . Lord- 
ships also intimated, during the course of the argument, that they 
saw no sufficient reason to differ from the conclusion of the High 
• Court that the plaintiff had failed to sustain the Imrden of proof 
which lay upon him that he was a minor at the time, of th,e execu- 
tion of these deeds. 

The, question then arises, in the first place, whether it has been 
shown that the three first defendants (for it should be stated that the 
two last defendants arc the sub-lessees under them) were in a fidu- 
ciary capacity or character to the plaintiff at the time of the execution 
of these deeds, and were therefore in a position to exercise undue 
influence over him. Upou this question their Lordships also have 
come to the w same conclusion as the High Court. There is indeed 
some evidence that Haradhun Misser, the father of Juggeswar 
Misser, and the two Iloy defendants, were at times employed in 
collieries in which G wynne Jackson had a share ; and there is also 
some evidence of the latter having acted as his gomashtas with 
respect to the property comprised in the deed of 1860, but the 
decision which their Lordships have come to, concurring with the 
High Court, on the subject of this deed, in a great measure dis- 
poses of this class of evidence. Their Lordships see no reliable 
evidence on the record that, at the time of the execution of these 
documents by the plaintiff, they were in any fiduciary character 
quoad him, or in a position unduly to influence his judgment. If 
that be so, the question is narrowed to whether a fraud was prac- 
tised upon him. 

It is contended, in the first place, that the nature of the transac- 
tion was misrepresented to him ; that the defendants represented 
to him that he was not parting with his mining rights by these 
deeds, whereas he was, and that the deeds were not explained to him ; 
further, that the sale price was inadequate. 

With respect to the deception so alleged to have been practised 
upon him, the only evidence to be found of it is the evidence of the 
plaintiff himself, and that evidence is described as untrustworthy 
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by the learned Judge of the inferior Court, who found in the 
plaintiff’s favour. There is no confirmatory evidence of this,' and 
there is contradictory evidence to the effect that the deed was read 
over and explained to him, and that he understood the language iu 
which it was written. . ^ 

The question then reduces itself to whether there was such an 
inadequacy of price, as to be a sufficient ground of itself to set 
aside the deed. And upon that subject it may be as well to read 
a passage from the case of Tennant v. Tennant (2nd Law Reports, 
Scotch Appeals, p. 9,) in which Lord Westbury very shortly and 
clearly stated the law upon this subject. He says : “ The transaction 
having been clearly a real one, it is impugned by the appellant 
on the ground that he parted with valuable property for a most 
inadequate consideration. My Lords, it is true that there is an 
equity which may be founded upon gross inadequacy of consideration, 
but it can only be where the inadequacy is such as to involve the 
conclusion that the party either did not understand what he was 
abont, or was the victim of some imposition.” 

Their Lordships are unable to come to the conclusion that the 
evidence of inadequacy of price is such as to lead them to the con- 
clusion that the plaintiff did not know what he Was about, or Was 
the victim of some imposition. It should ’be borne in mind that 
his father Mr. G wynne Jackson was at hand, and their Lordships 
concur with the view of the High Court that Mr. Gwynne Jackson, 
by the liibba of 1803, did not intend to denude himself of all his 
property in favour of liis son, whom lie represents at that time to 
have been eight years old, and who could not have been more than 
twelve or thirteen. It probably was a device for the purpose of 
defeating existing or possibly future creditors. Gwynne Jackson 
himself acted in contravention of that deed, for he sold a property 
soon after its date without any reference to it, and there is evidence 
that he continued to act as if he were the owner of the property. 
Gwynne Jackson was very conversant with coal-mining and the 
character of property in the district, and their Lordships are not 
satisfied that he was unable to manage his own affairs, or to give 
competent advice to his son until the year 1872, in the early part 
of Which he was admitted to an hospital with an incurable disease, 
of which he died in about the middle of that year. He had granted 
his property to his son* by a hibbu, intending nevertheless to keep in 
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bis hands the control of it through his life, but Very probably intending 
it to operate after his death in favour of his son. His son no doubt 
had an interest in the property as well as himself, and probably the 
.true view of these transactions in 1870 and 1871 is that they were in 
substance joint transactions by the father and the sOn. Their Lordships 
canhot, therefore, regard the son at these dates as altogether in the 
position of a minor without any one to advise him. It may be 
observed that the deed in 1872 was but the completion of the pre- 
vious transactions. 

Independently, however, of this consideration, it cannot, their 
Lordships think, be said that the purchase-money was so; grossly 
inadequate that its inadequacy amounts to proof of an imposition 
upon the plaintiff. It is true that there is some evidence, the 
value of which it is difficult precisely to estimate, that property 
with coal sold in the neighbourhood for some years’ purchase 
greater than the number of years’ purchase for which this property 
sold, which was with respect, to a portion of it twelve years' pur- 
chase, and with respect to another portion of it ten years’ purchase, 
and there is evidence, which perhaps is the strongest on this part 
of the case, that soon after the purchase by the defendants, they let 
a portion of this property on mining leases at a considerable rental, 
or more, properly speaking, royalty. It should be observed, however, 
that these leases give the power to the lessee to terminate them at 
any time, and non constat how long the high rental would continue. 

It has been suggested that the defendants must have known that 
there was coal under the land, and that they concealed their know- 
ledge from the plaintiff. Even if it were so, putting aside their 
'fiduciary character, and in the absence of any proof of fraud, that 
would not be enough or vitiate the transaction; but in point of fact 
their Lordships can find no evidence of this. All the evidence is 
the other wav, namely, that they did not discover the coal until 
after they had made the purchase ; and it may be observed that 
G wynne Jackson himself had tried for coal without being able to 
discover it. It appears, therefore, to their Lordships that this last 
ground on which it is sought to impeach the validity of the deeds 
$1*0 fails. 

,,On the, whole, therefore, their Lordships are of opinion that 
that High Court was right in affirming the validity of these deeds 
and dismissing the plaintiff’s suit ; and they will therefore humbly 
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advise Her Majesty that the judgment of the High Court be affirmed 
and this appeal dismissed, with costs. 


CALCUTTA HIGH COURT. 

The 6th August 1877. 

Present : 

Mr* Justice Jacks on and Mr. Justice McDoneU. 

In the matter of K90K0R Singh, Petitioner . 

Code of Criminal Procedure, Section 505 — Bad livelihood — Charge 
Notice of precise matter proved — Witnesses — Bail. 

A person against whom proceedings for bad livelihood have been taken is entitled 
to have embodied in a charge the precise matter which the Magistrate considers 
established by evidence against him. It is not sufficient to say generally that there 
1 b suspicion. 

He should be asked to produce his witnesses, or offered assistance to procure their 
attendance. 

He should be admitted to boil. A Magistrate is not competent to refuse bail 
unless the law sanctions such refusal. 

This was an application to the High Court, as a Court of Revi» 
Bion, to set aside an order of the Magistrate of Dinagepore, requiring 
the petitioner to give security for good behaviour under Section 505 
of the Code of Criminal Procedure. 

« Jackson, J . — We have considered the Magistrate's further pro- 
ceedings in the case of Koolcor Singh, charged under Section 505, 
Code of Criminal Procedure. 

It appears that, on receipt of the orders of the Division Court 
quashing the previous decision in bis case, Kookor, being released, 
was immediately re-arrested and placed on bail by tbe Joint Magis- 
trate on the 18th May. 

The Magistrate ordered on the 21st that the ease should be 
heard on the* following day, and accordingly on the 22nd the accused 
was further examined. 

The questions put to him were : Whether he had witnesses touch- 
ing the charge against him, to which he answered that he had. 
Whether be had anything to answer as to the suspicion agydnst 
him, to which he answered that lie was at enmity with the Darogah 
and with Joynarain. What quarrel he had with the Darogah ? 




340 


THE LEGAL tmrPANI<m 


Vofc, t. 


Answer : That quarrel related to bis demand of the price of some 
articles of^food supplied, which price the Darogah had not paid. 
‘Whether his witnesses were in attendance? Answer : They are not. 
Why he had not brought them ? Answer ; They will not come at 
my request. Whether he had applied for tuiub (meaning the Magis- 
trate’s process) on them? Answer: No. Whether he had filed a 
nominal roll ( ismnavisi ) of them? Answer: No. Whether he had 
any objection to give security? Answer: My quarrel with the 
Darogah. Whose ryot he was? Anstoer : Names his landlord. 

The order (of same dade) on this is that the accused do xemain 
in Hajut (lock up) till 4th J une. * 

A note in the English language signed by the Magistrate, no 
doubt, says that Kookor Singh is remanded <c for such evidence 
as he can bring,” but there is nothing to show that he (Kookor) 
was made aware of the Magistrate’s object or intention in making 
the order. 

Manifestly he was neither asked who his witnesses were, nor 
whether he now desired the assistance of the Court, though he had 
already stated that the witnesses would not attend without process. 
On the day appointed, a pleader appeared on the prisoner's behalf 
and tendered a list of 16 witnesses for the defence, but the Magis- 
trate, observing that the case had stood over long enough, refused 
to allow any further adjournment, and, overruling certain objections 
advanced by the Pleader, made the order now complained of. 

Taking this order by itself, i. e., without reference to former 
proceedings in the case, it appears to us open to the following serious 
objections : — 

1. The accused has really no notice of the precise charge on 
which he is brought before the Magistrate. He is entitled unques- 
tionably to have the precise matter, which the Magistrate considers 
established by the evidence against him, embodied in a charge. 
It is not sufficient to say generally that there is suspicion? 

%. The accused was, by the Magistrate's procedure, absolutely 
deprived , of the means of defending himself. He was not told that 
he Was to produce his witnesses, or offered assistance in procuring 
their attendance, or even asked who they were, and when he made 
application by a Pleader his request was refused on the ground that 
it was made to'o late, although he had not been warned to make it 
before. 
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3. The accused was without authority of law, put in Hajui or 
close custody, pending the dual bearing. The Magistrate justifies this 
on the ground that the charge is cognizable by the Police. This is 
no more decisive of the question than is the. rule in Section 515 that 
the evidence is to be taken as in summons cases. The Magistrate 
is not competent to refuse bail unless the law expressly sanctions 
the refusal, and it is clear that when the Magistrate, by his final 
order in the case, has no power to commit the accused to prison 
except in case of his failure to give bail, he cannot do bo, except in 
the like case pending enquiry. 

The illegal order thus made was calculated, and has the appear* 
ance of being intended to cripple the accused as to his defence. 

It is manifest, therefore, that the petitioner has not had a fair 
trial, and he is entitled to have the order quashed. Tbtese irre- 
gularities, however, assume a still more serious character when 
considered with what had taken place before in the case of the 
petitioner. 

It appears that a previous order of the same Magistrate, based 
on the very same evidence and enquiry, had been set aside by an 
order of this Court on the ground set out in J udge’s letter or 
memo, of 12 th July. 

It might have been expected, therefore, that in dealing further 
with the case, the Magistrate would have been specially careful to 
avoid the errors pointed out by the Division Bench. 

Instead of this, the errors are repeated with an additional illega- 
lity ; and the proceedings unfortunately shew not the slightest trace 
of a desire to afford the accused those advantages to which every 
person on his -trial is entitled. 

It is right to add that we are not favorably impressed by the 
evidence on which the Magistrate based his order, and consequently 
we see nw reason to think that the release of Kookor Singh will 
lead to a failure of justice. 

Magistrates, who act in the manner exemplified in this case, 
ought to bear in mind that they not onlyMolate their duty as judicial 
officers bound to do justice indifferently, but even contravene their 
own object, aa administrative officers, by rendering the supposed 
offenders objects of sympathy, as well as by ensuring their escape 
at any rate for the moment. The order is quashed. 
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CALCTTA HIGH COURT. 

The 6th December 1877. 

Pbbsbnt : 

Mr. JuBtice Markby and Mr. Justice Hitter. 

Sbeemutty Goltjck Mony Debia and others 

(Decreeholders) Appellants, 
versus 

Mohesh Chundeb Mosa (Judgment- Debtor) Respondent. 

Rent Decree for less than 5 00 rupees— Act VIII (B. C.) o/1869. 

Section 58— Limitation — Application for Execution- 
Fresh Application. 

The true construction of Act VIII (B.C.) of 18(59, Section 58, is that execution 
shall nofisaue unless a proper application for execution is made within three yean 
from the date of the judgment. 

f Medoy Krishna Ghost vs. Koylash Chundtr Bose t 13 W. It. (F,B.) 3, cited end 
followed* 

Lalla, Ram Sahoo va. Dodraj Makto , 20 W. R., 395, dissented from. 

Circular Order of the 10th of July 1874, discussed. 

A rent decree was passed against the respondent, in favor of 
the appellant, on the 31st of January 1873. A general application 
for execution, both against the person and property of the debtor, 
was made and granted on the 5th J uly 1875. 

The question in the case was : Whether the granting of this 
application would warrant the decree-holder in proceeding by suc- 
cessive steps, at one time against the property, and at another 
time against the person of the judgment-debtor, without making 
a fresh application. 

Markby , J. In this case we think that the decision of the 
Moonsiff and of the District J udge was wrong, and that execution 
ought to have been allowed to issue. The decree was dated the 31^ 
January, 1873, and was a decree for arrears of rent. .On the 5th 
July 1875, the decree- holder applied for execution by arrest and* 
by attachment and sale of the property of the judgment-debtor. 
On the 22nd of September 1875, the decree-holder informed the 
Court that the judgment-debtor had made a proposal for a com- 
promise, and that it was not necessary that he should be arrested. 
Subsequently, he applied for attachment of the judgment-debtor's 
property ; aid, on the 15th of March 1870, that application was 
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disallowed on the objection of the judgment-debtor, upon the 
ground that under the Rent Law his property could not be attached 
until other steps were taken. Immediately upon this, the judgment- 
creditor made an application for the arrest of the judgment-debtor. 

Now the Pull Bench have laid down, in a case reported in 13 
W. R t , 3, F. B. ; 4» B. L. R., 8J, F. B.— llhedoy Krishna Ghose v$. 
Koylas Chunder Bose (and that decision is binding upon us) — 
what the true construction of the section (58, Act VIII (B, C.) of 
1869) is, which imposes a term of limitation of three years upon 
a judgment-creditor when applying for execution. The effect of 
that decision is stated in the judgment of Mr, Justice Macpherson, * 
who says that “ the words should be considered as meaning that 
execution shall not issue unless a proper application for execution 
is made within three years from the date of the judgment. That I 
understand to be the decision of the majority of the judges of the 
Full Bench. That being so, the real question which we have to deter- 
mine in this case is, whether the proceeding of the 17th March 1876 
was a new and substantive application for execution, or whether it was 
merely a step taken by the judgment-creditor in furtherance of the 
execution for which he applied, and applied successfully* on the 6th 
J uly 1875. Now, one of the facts to bo noticed iu this case is, that the 
proceeding, which took place on the 17th of March 1876, and subse- 
quent procedings, were all under the original number which was 
borne by the proceedings of 1875. I do not say that that was con- 
clusive in the matter ; but it certainly goes to show that the proceed- 
ings, which followed upon the application of the 17th March 1876, 
were not proceedings upon a new execution then for the first time 
issued, but steps taken in furtherance of the original application. 
Under all the circumstances of this case, we think that we are justi- 
fied in saying that the steps taken for the arrest of the judgment* 
debtor in March 1876 were not new proceedings, but a continuation 
of the old proceedings. If that be so, then, according to the Full 
Bench decision, it is incumbent upon us to hold that they are not 
barred. 

The District Judge has relied up*fn the terms of a Circular 
Order* of this Court. We do not at all wish to weaken the effect 

* Noth— I n this Circular the Court intimated that in such cases u the same 
process of execution caunot be executed more than once, and directed that the 
reception of supplementary lists of property to be attached, or other devices by 
which the provisions of Section 58, Act vM. <B. C.) of I860, are evaded, may 
be at once put a stop to.”— 13 B. L. R-, 62, High Court Rules, &c, # 
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of any thing which is stated in that Circnlar Order. That Circular 
Order does not, and could not, affect the law as laid down by the 
Full Beuch decision. Notwithstanding anything which is contained 
in that Circular Order, the question must be decided in the same 
way, viz., by enquiring, whether the application for execution, upon 
which proceedings were had, was made within three years from the 
date of the decree. 

The vakeel for the respondent has also relied upon a decision 
in 20 W. R„ 395 — Lalla RamSahoo vs. Dodraj Mali to. All that 
is necessary for us to say upon that decision is this, that the 
question of delay on the part of the judgment-creditor is no- 
where referred to by the Full Bench. It may be that the ques- 
tion of delay on the part of the judgment-creditor may, in some 
cases, be useful in assisting the Court to determine whether an 
ambiguous proceeding is a fresh application for execution, or a 
step taken in furtherance of a previous application. But there 
is nothing which will authorize us to import into the law of 
limitation, the question of diligence on the part of the judgment- 
creditor as a substantive portion of that law. 

We think that the decision of the District Judge must be set 
aside, and the money deposited by the judgment-debtor must be 
paid out to the decree-holder. The decree-holder will be entitled to 
bis costs in this Court and in the Courts below. 

CALCUTTA HIGH COURT. 

The 6th December 1877. 

PltESENT : 

Mr. Justice Ainslie. 

Rakhaldas Bandopadhya (Defendant) Appellant, 

versus 

Indru Monee Debi (Plaintiff) Respondent. 

Adverse possession — Co- sharer — Limitation — Secondary Evidence. 

When one co-sharer sets up as against another adverse possession of land which 
liad previously been waste, but at some former time had been occupied and them been 
admittedly held jointly* it is for him to show that he lias held possession in such a 
way as to giro distinct notice to his other co-sharers of his intention to set up a title 
adverse to them. 

Secondary tvidence of a document should not be admitted unless the Absence of 
the Original is sufficiently accounted for* 
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Ainslie, J.— -With reference to the question of limitation I 
think that the Subordinate Judge is right. 

For the purpose of determining that question it must be as* 
sumed that the allegations of title were true. The Subordinate Judge 
has found that the plaintiff and defendant were jointly in possession, 
and jointly realized rents from the tenants who squatted on the land 
before it became waste more than twelve years ago. So long as any 
profit was derivable from the land, they jointly had the benefit of 
it. When the land became waste, their joint ownership and possc$ • 
sion were not in auy way interfered with. It must be taken that 
their possession continued as before until something was done to 
alter the position of the parties in respect of each other. When one 
co-sharer sets up as against another adverse possession of land which 
had previously been waste, but at a former time had been occupied 
and had then been admittedly held jointly, it is for him to show that 
he has held possession in such a way as to give distinct notice to his 
other co-sharers of his intention to set up a title adverse to them. , 

Now, even supposing the possession of the defendant to have 
been in its nature adverse, the Subordinate Judge has found on the 
evidence that it did not run far enough back to interfere with the 
right of the plaintiff to recover, so that he (plaintiff) muBt be 
presumed to have carried on the original possession during the time 
that the laud lay wholly waste and unoccupied up to a period within 
twelve years of the institution of the suit. 

The second ground of appeal, however, seems to be one to 
which effect must be given. It is that, whereas the plaintiff relies 
upon a title founded on a patni, created by an instrument in writiug, 
it was not open to him to ask the Court to receive any evidence of 
the nature of the grant, except the writing itself, until the absence 
of that writing had been sufficiently accounted for. 

The plaintiff has clearly not sufficiently accounted for the 
absence of the patni lease. He stated that he believed it to be in 
the hand of oue of the defendants, and caused that person to be 
summoned to produce it. The defendant did not produce it, and 
stated that it was not with him. It dohs not appear on the record 
that the plaintiff took any sufficient steps to cause the document to 
bo brought into Court if still in existence, nor is there any thing 
from which the Court might reasonably infer that the document is 
no louger in existence aud incapable of being produced. Under 
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these circumstances, the question whether the plaintiff held an.de/ 
a patni lease or not cannot be determined on the oral evidence. It 
has been said that oral evidence of possession is sufficient to enable 
the plaintiff to recover, if the Court will infer from it the existence 
©f his patni title. No doubt in some cases possession is taken to be 
evidence of an underlying but uncertain title ; but in such cases 
possession must have run on up to the time of the alleged ouster 
from which the suit takes its origin. In this case active viable 
possession terminated many years ago, though within twelve 
years of the institution of the suit. For the purpose of the first 
issue— the issue of limitation on the assumption of the existence of 
a patni title — possession may be taken to have been continuing, 
throughout the time when the land lay waste, in those who actually 
enjoyed it when the land was formerly occupied ; but, when we come 
to the question of title, there is no presumption at all that a title con- 
tinues, or that the actual exercise of the rights conferred by it ceases 
otherwise than by forcible interruption. Unless the patni can be 
established, there is nothing to show that the possession of the 
plaintiff was founded on such a title as would give rise to the pre- 
sumption on which the finding on the issue of limitation is based. 
He may have been holding under a title which terminated at the 
same time as the active enjoyment of the property came to an end. 

Therefore, on the second ground, I think that the order of the 
Subordinate Judge must be reversed, and the judgment of the First 
Court affirmed. The appeal is allowed with costs. 


PRINCIPLES OF THE INDIAN PENAL CODE. 

[ 4s explained bp the original framers and laid before the Governor- 
General in Council in the year 1837. ] 

Note A . (Continued) 

On the Chapter of Punishments. 

* * * * The offender may be imprisoned, till the fine is paid ; or he 
may be imprisoned for a certain term, such imprisonment being consi- 
dered as standing in place of the fine. In the former case the impri- 
sonmeut is used in order to compel him to part with his money. In the 
latter case the imprisonment is a punishment substituted for another 
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punishment. Both modes of proceeding appear to us to be open to 
strong objections. To keep an offender in imprisonment till his fine 
is paid is, if the fine be beyond his means, to keep him in imprison- 
ment all his life. .And it is impossible for the best judge to be cer- 
tain that he may not sometimes impose a fine which shall be beyond 
the means of an offender. Nothing could make such a system tolera- 
ble, except the constant interference of some authority empowered to 
remit sentences : and such constant interference we should consider 
as in itself an evil. On the other hand to sentence an offender' to 

v> 1 

fine, and to a certain fixed term of imprisonment in default of pay- 
ment, and then to leave it to himself to determine whether he will 
part with his money, or lie in gaol, appears to us to be a very objec- 
tionable course. The high authority of Mr. Livingston is here against 
us. He allows the criminal, if sentenced to a fine exceeding one-fourth 
of his property, to compel the judge to commute the excess for im- 
prisonment at the rate of one day of imprisonment for every two 
dollars of fine, and he adds that such imprisonment must in no case 
exceed ninety days. We regret that we cannot agree with him. The 
object of the penal law is to deter from offences, and this can only be 
done by means of inflictions disagreeable to offenders. The law ought 
not to inflict punishments unnecessarily severe. But it ought not, 
on the other hand, to call the offender into council with his judges, 
and to allow him an option between two punishments. In general 
the circumstance that he prefers one punishment raises a strong pre- 
sumption that he ought to suffer the other. The circumstance that 
the love of money is a stronger passion in his mind than the love of 
personal liberty is, as far as it goes, a reason for our availing ourselves 
rather of his love of money than of his love of personal liberty for 
the purpose of restraining him from crime. To look out systemati- 
cally for the most sensitive part of a man’s mind, in order that we 
may not direct our penal sanctions towards that part of his mind, 
seems an injudicious policy. 

We are far from thinking that the coarse which we propose is 
unexceptionable. But it appears to us to be less open to exception 
than any other which has occurred to fts. We propose that, at the 
time of imposing a fine, the Court shall also fix a certain term 
of imprisonment which the offender shall undergo in default of pay- 
ment, In fixing this term the Court will iu no case be suffered to 
exceed a certain maximum, which will vary according to the nature 
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of the offence. If the offence he one which is punishable with im- 
prisonment as well as fine, the term of imprisonment in default of 
payment will not exceed one-fourth of the longest term of impri- 
sonment fixed by the Code for the offence. If the offence be one 
which, by the Code, is punishable only with fine, the term of impri- 
sonment for default of payment will in no case exceed Beven days. 

But we do not mean that this imprisonment shall be taken in 
full satisfaction of the fine. We cannot consent to permit the 
offender to choose whether he will suffer in his person or in his pro- 
perty. To adopt such a course would be to grant exemption from 
the punishment of fine to those very persons on whom it is peculi- 
arly desirable that the punishment of fine should be inflicted, to 
those very persons who dislike that punishment most, and whom the 
apprehension of that punishment would be most likely to restrain. 
We therefore propose that the imprisonment which an offender has 
undergone shall not release him from the pecuniary obligation under 
which he lieB. His person will,' indeed, cease to be answerable for 
the fine. Bnt his property will for a time continue to be so. What 
we recommend is that, at any time during a certain limited period, 
the fine may be levied on his effects by distress. If the fine is paid 
or levied while he is imprisoned for default of payment, his impri- 
sonment will immediately terminate, and if a portion of the fine be 
paid during the imprisonment, a proportional abatement of the impri- 
sonment will take place. . 

It may perhaps appear to some persons harsh to imprison a man 
for non-payment of a fine, and after he has endured his imprison- 
ment to take his property by distress in order to realize the fine. 
But this harshness is rather apparent than real. If the offender, 
having the means of paying the fine chooses rather to lie in prison 
than to part with his money, his case is the very case in which it is 
most desirable that the fine should be levied, and he is the very con- 
vict who has least claim to indulgence. The confinement which he 
has undergone may be regarded as no more than a reasonable punish- 
ment for his obstinate resistance to the due execution of his sen- 
tence. If the offender has not the means of paying the fine while 
he continues liable to it, he will be quit for his imprisonment. There 
remains another case, that of an offender who, being really unable 
to .pay his fine* lies in prison for a term, and within six years after 
his sentence acquires property. This case is the only case in which 
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it can with any plausibility be maintained that the law, as we have 
framed it, would operate harshly. Even in this case, it is evident 
that our law will operate far less harshly than a law which should 
provide that an offender sentenced to a fine should be imprisoned 
till the fine should be paid. Under both laws imprisonment is in- 
flicted, under both' a fine is exacted. But the one law liberates the 
offender on payment of the fine, and also fixes a limit beyond which 
he cannot be detained in gaol whether the fine be paid or no. The 
other law keeps him in confinement till the money is actually paid. 
It is therefore at least as severe as ours on his property, and is 
immeasurably more severe on his person. 

In fact we treat an offender who has been sentenced to fine 
more leniently than the law now treats a debtor either in England 
or in this country. By the English law an insolvent not in trade 
is kept in confinement till he has surrendered all his property ; till 
he has answered interrogatories respecting it, till the Court is satis- 
fied that he has paid all that he can pay. Even when his person is 
liberated his future acquisitions still continue to be liable to the 
claims of his creditors. The law throughout British India is in 
principle the same with the law of England. The offender who has 
been sentenced to fine must be considered as a debtor, and as a 
debtor not entitled to any peculiar lenity. It will be difficult to. 
shew on what principles a creditor ought to be allowed to employ, 
for the purpose of recovering a debt from a person who is perhaps 
only unfortunate, a more stringent mode of procedure than that which 
the State employs for the purpose of realizing a fine from the property 
of a criminal. If a temporary imprisonment for debt ought not to 
cancel the claim of the private creditor, neither ought a temporary 
imprisonment' in default of payment of a fine to cancel the claims of 
public justice. 

It is undoubtedly' easy to put cases in which this part of the law 
Will operate more severely than we could wish ; and so it is easy 
to put cases in which every penal Clause in the Code would operate 
more severely than we could wish. . This is an evil inseparable from 
all legislation. General rules must be frtimed ; and it is absolutely 
impossible to frame general rules which shall suit all particular cases. 
It is sufficient if the rule be, on the whole, more beneficial than any 
other general rule which can be suggested. Those particular cases 
iu which a rule generally beneficial may operate too harshly must 
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be left to the merciful consideration of the Executive Government. 
We are satisfied that the punishment of fine would, under the ar- 
rangement which we propose, be found to be a. most efficacious punish- 
ment in a large class of cases. W,e are satisfied that if offenders are 
allowed to choose between imprisonment and fine, fine will lose al- 
most its whole efficacy, and will never be inflicted on those who 
dread it most. 

Closely connected with these questions respecting the punishment 
of fine is another question of the highest importance, which indeed 
belongs rather to the law of civil rights and to the law of procedure 
than to the penal law, but respecting which we are desirous to 
place on record the opinion which we have formed after much 
reflection and discussion. 

In a very large proportion of criminal cases thei'e is good ground 
for a civil as well as for a penal proceeding. The English law, most 
erroneously in our opinion, allows no civil claim for reparation in 
cases where injury has been caused by an offence amounting to 
felony. Thus a person is entitled to reparation for what he has lost 
by petty fraud, but to none if he has been cheated by means of a 
forged bill of exchange. He is entitled to reparation if his coat has 
been torn; but to none if his house has been maliciously burned 
down. He is entitled to reparation for a slap on the face, but to 
none for having his nose maliciously slit, or his cars cut off. A wo- 
man is entitled to reparation for a breach of promise of marriage ; 
but to none for a rape. To us it appears that of two sufferers he 
who has suffered the greater harm lias, cceteris paribus , the stronger 
claim to compensation ; and that of two offences that which produces 
the greater harm ought costeris paribus , to be visited with the 
heavier punishment. Hence it follows that in general the strongest 
claims to compensations will be the claims of persons who have been 
injured by highly penal acts ; and that to refuse reparation to all 
sufferers who have been injured by highly penal acts is to refuse 
reparation. to that very class of sufferers who have the strongest 
claim to it. 

We are decidedly of opinion that every person who is injured 
by an offence ought to be legally entitled to a compensation for the 
injury. That the offence is a very serious one, far from being a rea- 
son for thinking that he ought to have no compensation, is prima 
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damages* winch the sufferer may recover iu a Civil Court* we avoid 
this injustice. 

ft or is this arrangement required only by justice to the sufferer. 
It is also required by justice to the offender. However atrocious 
bis crime may luivc been; be ought not to be subjected to any punish* 
meat beyond what the public interest demands. And we*dcpart 
frpm this principle if, when a single payment would effect all that 
is icquiml both in the way of punishment and in the way, of repara- 
tion, wc impose two distinct payments, the one by way W punish- 
ment and the other by way of reparation. 

The piiuciples on which a Court proceeds in imposing a fmc 
are quite different from those on which it proceeds in assessing dam- 
ages. A tine is meant to be painful to the person pajing it. Hut 
civil damages arc not meant to cause pain to the person w r ho pays 
them. They are meant solely to compensate the plaintiff for evil 
suffered. They cause pain undoubtedly to the person who lias to pay 
them. Hut this pain is merely incidental ; nor ought the amount 
of damages at all to depend on the degree of depravity which the 
. wrong-doer has shewn, except in so far as that depravity may have 
increased the c\il endured by the sufferer, Tf A, by mere inadver- 
tence, dines the pole of his carriage against Z’s valuable horse, and 
thus kills the horse, A has committed an action infinitely less repre- 
hensible than if he kills the horse by laying poison secretly in its 
food. r fhe former act would probably not fall at all under the cogni- 
zance of the Criminal Courts. The latter act would be severely 
punished. Hut the payment to which Z has a civil claim is in 
both cases exactly the same, the value of the horse, and a compensa- 
tion for any expense and inconvenience which the loss of the horse 
may have •occasioned. That A has committed no often Ob is no reason 
for guingZ less than his full damages; that A has committed 
a most wicked and malignant offence is no reason for giving Z more 
than his full damages. If a mere inadvertence cause a great loss, * 
the damages ought to be high. If the most atrocious criipe cause a 
small loss the damages ought to be low, They. are fixed on a princi- 
ple quite (liferent from that according Jp which penal laws are framed 
uud ad miniate! ed. • ' 

Here then are two payments roqitiredffrom one person on ac- 
count of one transaction. The object of the one payment is to give 
him pain, and ^he amount of that payment must be Supposed to be 
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sufficient to give him as much |>atn as it is desirable to inflict on him 
iu that # form. The object of the other payment is not at all to give 
pain to the paver, but solely to save another person from loss. It 
does, indeed, incidentally give pain to the payer j but it is not im- 
posed for that end, nor is it propoi tioried to the degree in which it 
may be fit that the payer should suffer pain. Surely under such 
circumstances justice to the payer requires that the former payment 
should, as far ns jt will go, serve both purposes, and that if, in the 
\cry act <ff enduring punishment he can make reparation, he shout 1 
be permitted to do so. 

We have now, said Jill tint we at present think it necessary to 
say respecting the punishments provided in the ('ode. It may be 
fit that we should explain why some othei ^ are omitted. 

We have thought it umtm ssary to place incapacitation for office, 
or dismissal from office, in the list of punishments, ll will always bo 
in the power of the Government to dismiss fiom office and to exclude 
from office e\on persons against whom theie is no legal evidence of 
guilt. It will always be in t he power of the Government, by au^ 
act of grace, to admit to office even those who may lia\e been 
dismissed. We therefoie piopiscthat the purer of inflicting this 
penalty shall be left in fotm, as it must lie h ft m leality, to the 
Government. 

Wo also considered whether it would he advisable to place in the 
list of punishments the degrading public exhibition of an offender on 
a pillory after the English fashion, or on an ass in the manner usual 
in this country. We ate decidedly of opinion that it is not advisable 
to inflict that species of punishment. 

Of all punishments this is evidently the most unequal. It may 
be* more severe than any punidmuu * in the ('ode. It may he no 
punishment at all. If ‘inflicted on a, man who has quick sensibility 
it is generally moie tenihlo Ilian death itself. If inflicted on a 
hardened and impudent deliquent, who has often stood at the bar, and 
who has no character to lose, it a punishment less seiious than an 
hour of the tieudmill. It derives all its (jrrois fiom the higher and 
better parte of the diameter the suffeim : its seventy is therefore in 
inverse propoi tion to the necessity for seventy. An offender who, 
though he lias been drawn into crime by temptation, has not yet 
wholly given himself up to wickedness and discarded all regard fo» 
reputation, is -an offender with whom it is gencially desirable to deal 
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gently. lie may still Iks reclaimed/ He jnav still become a valuable 
member of society. On the other hand tlie criminal for whom dis- 
grace- lias no terrors, who dreads nothing but physical suffering, 
restraint, and privation, and who laughs at infamy, is the very crimi- 
nal against whom tho whole rigour of the law ought to be put forth. 

* To employ a punishment which is more bitter than the bitterness 

of death to the man who has still some remains of virtuous and honor- 
able feeling, and which is mere matter of jest to the utterly abandon- 
ed villain, appears to us most unreasonable. * 

If it were possible to devise a punishment which should give 
pain proportioned to the degree in which the offender was shameless, ’ 
hard-hearted, and abandoned to a ice, such a punishment woulfl be 
the most effectual means of protecting society. On the other hand 
of all punishments the most absurd is that which produces pain pro- 
portioned to the degree in which the offender retains the sentiments 

• of an honest man. 

This argument proceeds on the supposition that the publiacx- 
posure of the criminal has no other terrors than those which it 
derives from his sensibility to shame. The English pillory, indeed, 
had terrors of a very different kind. The offender was, even in our 
own time, given up with scarcely any protection to the utmost fero- 
city of tho mob. Such a mode of punishment is, indeed, free from 
one objection which we have urged against simple exposure ; for it 
is an object ot terror to the most hardened criminal. But it is open 
to other objections so obvious that it is unnecessary to bring them 
to the notice of his Lordship in Council. That the amount of 
punishment should be determined, not by the law or by the tribunals, 
but by a throng of people accidentally congregated, among whom the 
most igijorant and brutal would ♦always on such an occasion he the 
most forward, would be a disgrace to an age and country pretending 
to civilization. We take it for granted that the punishment which 
we are considering, il inllieted in any part of India subject to the British 
(juvernment, would consist in degrading exposure and nothing more. 
That punishment, we repeat, while it would he a mere subject of 
mockery to shameless and ahAndoncd^lelinqnents, would, when in- 
dieted on men who have filled respectable stations and borne res- 
pectable characters, be so cruel that it would become justly more 
mlious to the public than the very offences which it was intended 
fo’ repress. 
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We have not thought ik desirable to place flogging in the list of 
punishments. If inflicted for atrocious crimes with a severity pro- 
portioned to the magnitude of those .crimes, that punishment is open 
to the very serious objections which may be urged against all cruel 
punishments, and which are so well known that it is unnecessary lbr us 
to recapitulate them. When inflicted ori men of mature age, partial-* 
larly if they be of decent' stations in life, it is a punishment of which 
the severity consists, .to a great extent, in the disgmefe which it 
causes; and, to that extent, the arguments which we have used 
against public exposure apply to flogging. 

It has been represented to us by some functionaries in Bengal 
that the best mode of stimulating the lower officers of Police to the 
active discharge of their duties is by flogging, and that since the 
abolition of that punishment in this Presidency, the Magistrates of 
the lower provinces have found great difficulty in managing that 
class of persons. 

* # This difficulty has not been experienced in any other part of 
India. We, therefore, cannot, without much stronger evidence 
than is now before us, believe that it is impracticable to make the 
Police Officers of the lower provinces efficient without resorting to 
corporal punishment. The objections to the old system are obvious. 
To inflict on a public servant who ought to respect himself and to be 
respected by others, an ignominious .punishment which leaves an 
indelible mark, and to suffer him still to remain a public servant, to 
place a stigma on him which renders him an object of contempt to 
the mass of the population, and to continue to intrust him with any 
portion, however small, of the powers of Government, appears to us 
to be a course which, nothing but the strongest necessity can justify. 

The moderate flogging of young offenders for some petty offences 
is not open, at least in any serious degree, to the objections which 
wc have stated. Flogging docs not inflict ou a boy that sort of 
ignominy which it causes to a grown man. Up to a certain age 
boys, even of the higher classes, are often corrected with # stripes by 
their parents J aml guardians ; and this circumstance takes away a 
considerable part of the disgrace of stripes inflicted on a boy by 
order of a Magistrate. In ftuntrioa where a bad system of prison- 
discipline exists, the punishment of flogging has in such cases one 
great advantage over that of imprisonment. The young offender 
not* exposed even for a day to the contaminating influence of an ill 
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regulated gaol. It is onr hope and belief however, that tire reforms 
which arc now under consideration will prevent the gaols of India 
from exercising any such contaminating influence ; and, if that should 
be the case* we are inclined to think that the effect of a few days 
passed in solitude or in hard and monotonous labor would be more 
^salutary than that of stripes. 

. Being satisfied, therefore, that the punishment of flogging can 
be proper only in a few cases, and not being satisfied that it is neces- 
sary .in any, wc are unwilling to advise the Government to retrace 
its steps, and to re-establish throughout the British territories a 
practice which, by a policy unquestionably humane and by no means 
proved to have-been injudicious, has recently been abolished through 
a large part of those territories. 

The only remaining point connected with this Chapter to which 
we wish to call the attention of his Lordship in Council is the pro- 
vision contained in Clause 01. This provision is intended to prevent 
an offender whose guilt is fully established from eluding punishment 
on. the ground that the evidence does not enableihc tribunals to 
pronounce with certainty under what penal provision his case falls. 

Where the doubt is merely between an aggravated and mitigated 
form of the same offence, the difficulty will not be great. In such 
cases the offender ought always to be convicted of the minor offence. 
But the doubt may be between two offences neither of which is a 
mitigated form of the other. Tho doubt, for example, may lie 
between murder and the aiding of murder. It may be certain, for 
example, that either A or 15 murdered Z, and that whichever was 
the murderer was aided by the other in the commission of the murder. 
■But which committed the murder, and which aided the commission, 
it may be impossible to ascertain. VTo suffer both to go unpunished, 
though it is certain that both are guilty of capital crimes, merely 
because it is doubtful under what Clause each of them is punishable, 
would be most unreasonable. It appears to us that a conviction in 
the alternative has this recommendation, * that it is altogether free 
from fiction, that it is exactly consonant to the truth of the facts. 
If tho Court find both A and B guilty of i^urder, or of aiding murder 
the Court affirms that which is’ not literally true: and in all oc- 
casions, but especially- in judicial proceedings, there is a strong 
presumption in favor of literal truth. If the Court finds that A lias 
^either murdered Z. or aided B to murder Z, and that 15 lias either 
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murdered Z or aided A tp murder Z, the Court finds that which 
is the literal truth; nor will there, under the rule wlpeh we have 
laid down, be the smallest difficulty in prescribing the punishment. 

It is chiefly’ in cases where property Isas been fraudulently . 
appropriated that the necessity for such a provision as that which we 
are considering will he felt. It will often be certain that there has 1 " 
been a fraudulent appropriation of property ; and the only doubt 
will be whether this fraudulent appropriation was a theft or a crimi- 
nal breacli-of Jtrust. To allow the offender to escape unpunished- on 
account of such. a doubt would he absurd. To subject him to the 
pnnishihent of theft, which is the higher of the two crimes between 
which the doubt lies, would be grossly unjust. The punishment to 
which he ought to he liable is evidently that of criminal breach of 
trust. Hut that a Court should convict an offender of a criminal 

breach of trust, when the. opinion of the Court perhaps is that it is 

* 

ai) even chance or more than an even chance that no trust was <jver 
reposed in him, seems to ‘us an objectionable mode of proceeding. 
We will not, in this stage of our labors, venture to lay it down as an 
unl>eiiding rule that the tribunals ought never to employ phrases, 
which, though literally false, are conventionally true. Yet we arc 
fully satisfied that the presumption is always strongly in favor of 
that form of expression which accurately sets forth the real state of 
the facts. * In the case which we have supposed the real state of the 
facts is that the offender 'has certainly committed either theft or 
erin inal breach of trust, and that the Court does not know which. 
This ought, therefore, in our opinion, to be the form* "of the 
judgment. 

The details of the law on this subject must, of course, ho 
reserved for the Code of Procedure. Hut the provision which directs 
the manner in which the punishment is to be calculated appears 
properly to belong to the Penal Code. 
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MandXmus is the name of a writ, issuing, iu the Queen’s name, 
from the court of Queen’s Bench, directed to any person, corpora- 
te, or inferior court, requiring them to do some specified net 
winch appertains to their office and (ftty. It is a high prerogative 
writ, of a most extensive remedial nature, /uni issues iu all cases 
where a paity lias a light to have anything done, and has no other 
Ityal means of compelling its performance. A mandamus lies to 
compel the admission or restoration flf the party applying to any 
office or franchise of a public nature, whether spiritual or temporal ; 
to academic degrees, to the use of a mceting-hpusc, &c. It lies for 
the production, inspection, and delivery of public hooks and papcis; 
for the surrender of tho regalia of a corporation ; to oblige bodies 
corporate to affix: their common seal ; to compel the holding of a 
court; and for an infinite number of other purposes. As the unit 
of mandamus is exclusively confined to the court ot Queen’s Bcndi, 
and has been called one of th v jltncen of that court, no writ of enor 
will lie to’ any other juiisdiction, if there should be anj thing im- 
proper cither in the granting of it or in the proceedings under it. 
We have said that a mandamus docs not lie unless the party lias no 
other le<jaJ remedy. Thus, it dobs not lie to the Governor of the Bank 
of England to transfer stock, because the party has hisjretncdy by 
assumpsit; nor to insert certain persons in a poor's rate, though the 
omission is alleged to have been lo prevent their having votes for 
membigrs of parliament. The court will not award a mandamus 
for Hocusing a public-house ; nor lo compel admission to the degree 
of a barriffter; nor to compel any of the inns of court to admit a 
person as student, or to assign reason for refusing to admit him. 
Js’or for a fellow of a college, where there is. a visitor ; nor to the 
College of Physicians, to examine a doctor of physic, who has been 
licensed in/>rdcr to his being admitted a fellow of the college; nor 
"to restore a minister of an endowed dissenting nucting-house; for, 
if bp had been regularly admitted, he has his remedy by ♦action. 
Tim 1 W. 4, c. 21, facilitates the proceedings in prohibitions and on 
writs of mandamus. .And by 17 and Ml V. c. 115, a plaintiff in an 
action may in many other cases claim a mandamus commanding the 
defendant to perform some duty in which the plaintiff is interested.— 
fVr/r Cabinet Lawyer, p, 795. 
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GOVERNMENT OP INDIA. 


Abstract of the Proceedings of the Council of the Governor 
General of India, assembled for the purpose of making 
Laws and Regulations under the Provisions of the 
Act of Parliament 24 & 25 Vic., Cap. 67. 


The Council met at Government House on Wednesday, the 28th 
r March 1877. 

Present : 

His Excellency the Viceroy and Governor General of India, 
o.M .B.i., presiding. 

His Honour the Lieutenant-Governor of Bengal. 

The Hon’ble Sir Arthur Iiobhouse, q.c., k.c.S.i. , 

The Hon’ble Sir E. C. Bayley, k.c.S.i. 

The Hon’ble Sir A. J. Arbuthnot, k.c.S.i. 

Colonel the Hon’ble Sir Andrew Clarke, r.e. k.c.m.g., c.b. 

The Hon’ble Sir J. Strachey, k.c.s.i. 

Major-General the Hon'ble Sir E. B. Johnson, k.c.b. 

The Hon’ble T. C. Hope, c.s.f. 

The Hon’ble D. Cowie. 

The Hon’ble Maharaja Narendra Krishna, 

The Hon’ble J. B. Bullen Smith, c.s.i. 

The Hon’ble F. B. Cockfrell. 

The Hon’ble B. W. Colvin. 

The Hon’ble Maharaja Jotiudra Mohan Tagore. 
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The Hon’ble Sir Arthur Hobhouse moved that the Reports of 
the Select Committee on the Bill to consolidate ^tnd amend the laws 
relating to the Procedure of the Courts of Civil Judicature be taken 
into consideration. lie said “ this motion is not one to pass the 
Bill before the Council into law, but it is intended to lead up to that 
final step, and I should like to add something to the reasons which 
I assigned a fortnight ago why that final step should now be taken, 
because, unless it is now taken, the labour of the Council in travel- 
ing into the consideration of these reports may prove to be prema- 
ture, and may be to a considerable extend thrown away. 

" I have seen some appeals publicly made to me of lat 3 days not 
to allow any desire I may feel to connect my name with the passing 
Of this measure to influence me in trying to pass it. These appeals 
have not been made in any rude or disrespectful spirit; on the con- 
trary, they have been made in terms that are only too complimentary 
to me ; but there are one or two observations to be made upon them. 
In the first place, the man who built his house upon the sand would 
be a wise man compared to myself if I were to hope for any immorta- 
lity because I happened to be the Law Member of Council at the 
time when this Bill was passed into law. Wo hope that this Code 
will be an improvement on the Code of 1 859. But it is not nearly so 
great or difficult a work as the Code of 1859, because it is not nearly 
so original a work. Yel who connects the names of the authors of 
the Code of 1859 with that Code? It is true that men like Sir 
Barnes Peacock, Sir James Colville, or Sir Henry Haringtpn have 
a lasting reputation, but that is because they have uniformly distin- 
guished themselves throughout their lives, and not on the particular 
account of the Code of 1859. 

But even if I were vain enough to indulge in aspirations such 

, as— 

Forsitan et nostrum nomen miscebitur istis 

or to sing, 

Non omnis moriar , multaque pars mei 
oitabit Libitinam 

—if 1 were vain enough to indulge in any such sentiments as these, 
1 am not going to be unjust enough to put myself in the place of 
those who have performed the solid part of this work. My Lord, the 
man who has done the greater part of this work from the time oi 
the re-arrangement of the Code in 1875 up to the final correction 
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of the proofs, is Mr. Stokes. The man who has borne the second 
part in the labour is our colleague, Mr. Cockerell, who has brought 
to it all his great experience and ability and his untiring industry. 
In fact it is my belief that Mr. Cockerell knows this bundle of papers 
by heart; for when I want to know where anything is to be found, 
I do not trouble myself to hunt about the table of contents for it, 
but I ask him, and he immediately telll*me. * Moreover there is the 
original draft by Sir Henry Harington on which this Bill is founded, 
and there is the great number of able and industrious gentlemen out- 
side this Council, to whose labours a largo portion of the Bill is 
due — men like Sir Richard Garth, Mr. Justice Turner, Mr. Justice 
Ainslie, Mr. Field, and others whom time would fail me to mention. 
In fact if there ever was a law framed by the concurrence of a 
number of skilled hands, this is such a law ; and if I were to appro- 
priate it to myself because I happen to be the spokesman in Council, 
I should be an impostor, and some condign punishment would in- 
fallibly overtake me. 

“I think that in this Council 1 need not disclaim any personal 
motive, but I wish to show how in point of fact there can be no 
personal motive for my pressing on the passing of this Bill. 

“The only reason for the postponement of the Bill is, that it has 
been so short a time before the public. I dealt with that matter 
before, but I should like to read to the Council a letter which I receiv- 
ed within the last two or three days from Mr. Justice Turner of 
the Allahabad High Court. lie is one of the most able and uncompro- 
mising opponents of a certain poi tion of our Bill ; and he is also one 
of those who have come forward and have assisted us most materially 
in framing that sam^ Bill. lie writes thus : — 

‘ Although as you are awai e I was strongly opposed to some of the provisions of 
the Piocedure Code Bill, No IV, and although Inirl shall lenwin unconvinced of tlie 
desi rability of some few of the modified provisions vsbicb i em<un in the Bill you propose 
to paBs, I have no hesitation in absoiting it will he a public misfortune if the passing of 
the Bill is delayed. 

“‘It cannot be said that the proposals embodied m the Bill liavo not been bofore the 
public for a sufficient time to enable all those who would be likely to niticwe them to 
submit tbeir opinions. ♦ 

“ ‘I have no reason to expect that within any reasonable poiiod the constitution of 
the Legislative Council will be so alteied, or the opinion of executive offices so much 
changed, ns to promise a more favouiable consideration of the objections I still eutoitain 
to some few sections, 
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“ 4 On the other hand, should those sections of the Bill be disallowed by [the Score* 
taiy of State, the symmetry of the measure would be undisturbed, and the valuable 
additions it makes to our rules of procedure would be immediately secured. 

u ‘Moreover it is, as I understand it, the chief recommendation of a Code that any 
defects which escape notice in its enactment, or any provisions which may be found to 
operate unadvisably, may be immediately corrected by legislation. 

“ f For these reasons, if you think my opinion as an opponent of a few of the 
provisions of the Bill of any weight, f%uve felt bound to put you in possession of it/ 

u Now I do think his opinion of weight, because no man out- 
side this Council has more carefully studied our work than Mr, 
Turner, and no man is in a position which better enables him to 
judge what good it is likely to effect in the general business of the 
Courts of Law. * 

€i The plain fact is, that a change of officers who have the con- 
duct of a great measure like this docs lead to disturbance of the 
work, and to waste of power. We all have our parts to play — Mr. 
Cockerell has one part, Mr. Stokes another part, and I a third part. 
If I go away Mr. Stokes must play my part, and his successor 
must play his. That would infallibly result in the unsettlement of 
portions of the work, and the necessity of doing a good deal of it 
over again. If therefore the matter is in substance ripe for final 
discussion, it is worth while to strain a point to bring on that dis- 
cussion befoie a change takes place. I am afraid that some incon- 
venience has been caused to members of Council owing to the last 
print of the Bill being placed in their hands so late. But as regards 
the substantial questions of controversy which are embodied in this 
Bill, it seems to me that the time has come when they are quite 
ripe for final discussion ; and therefore I hope the Council will not 
object to bring on that discussion now and finish it. 

" Now I will pass to the more direct subject of my motion. 
There arc three reports before the Council to consider. You are 
aware that this Bill was published in the year 1864. That publi- 
cation brought in a great quantity of valuable comment, which 
resulted in the alteration of the Bill, and the republication of it in 
the year 1866 in the shape in which it was intended that it should 
pass. However the work was suspended, and it was not resumed 
until the year 1873. We then found that owing to changes in the 
law and other circumstances, it was necessary to alter the draft of 
1865 to such au extent that it was convenient to recast it altogether. 
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Accordingly we did that, and we published it in a remodelled form, 
being that Bill which is labelled Bill No. III. That re-publication 
was accompanied by a report which is the first report before the 
Conncil. Our re-publication brought us in a very large amount 
of most valuable and laborious comment from a number of skilled 
persons, which resulted in numerous alterations set forth in our 
Bill No. IV. No,‘IV was published in September 1876, and was 
accompanied by a report which is the second report before the 
Council. Again we have had a great number of comments; not 
so many as before, but some of very great value ; and again wc 
have made a number of alterations ; not nearly so many as before, 
but such as necessitated the reprinting of the Bill. The reprinted 
Bill is the Bill on the table and is numbered V. It is accompanied 
by a final report, which is the third report before the Council. 

“ The various papers have been placed in the hands- of Hon’ble. 
Members from time to time as they have been printed. They have 
not been placed on the table ; and indeed if they were on the table, 
I should be speaking from behind a sort of breast-work of papers, 
and all my colleagues would be equally well protected ; but they 
are in the hands of Hon’blc Members to use as they think fit. 

“ The substance of the two earlier reports has been explained 
to the Council, and I think I need not refer to it except so far as 
it may be in controversy at the present moment. Neither need 
I refer to the great quantity of detailed matter which we have 
touched from time to time. I shall confine this opening to the two 
subjects which have attracted general attention since the publication 
of Bill No. IV. 

"The first of these subjects is the distribution of business 
between District Courts and Subordinate Courts. In Bill No. IV 
we proposed an alteration of the law for the purpose of confining 
to" District Courts certain kinds of business now performed by Subor- 
dinate Courts. My hon’ble friend Mr. Cockerell explained the 
reasons for that proposal, and no doubt there was and is a good 
deal of reason and also a good deal of authority, as incidentally 
I shall have occasion to show, for the change proposed. But there 
came to the Committee so much evidence of the practical incon- 
venience likely to be caused by the change, that it seemed to them 
or the majority of them to preponderate, and it was thought wiser 
to leave matters as they now stand. 


0 


THE LEGAL COMPANION 


Vot % 


“ There is a notice of motion on the paper in the name of 
my hon'ble friend Maharaja Jotindra Mohun Tagore* It is the 
third notice which stands in his name, and touches the relations 
6f District Courts and Subordinate Courts. But it does not touch 
the general principles on which the changes were made by Bill 
No* IV, and I shall say nothing more about it at the present moment 
“ The second subject of controversy relates to those parts of 
the Code which regulate the execution of decrees for money-debts. 
When I addressed the Council in September last, I stated that our 
Code was found to work in a harsh and rigid way against the debtor, 
so as to drive men to despair, and to create much suffering and even 
danger. I said that having proposed to soften the law in this re- 
spect by our Bill No. Ill, we had on the evidence and advice sent 
in to us proposed to go further in the same direction and soften it 
still further <by Bill No. IV. I mentioned various points in which 
we proposed alterations for that purpose. The principal of these 
were imprisonment for debt, the sale of land, and the exemption 
of property from execution at the instance of the creditor. Now 
in proposing these alterations wc had regard to what was told us 
of the state of various parts of the country, which warned us that 
a very rapid transfer of land from the hands of one class to the 
hands of another class, or too great harshness and rigour in the 
prosecution of decrees against debtors, produced great misery and 
disorder, and even in some parts of the country danger. So far 
then, although it is confined to its own proper province of procedure, 
our Bill is connected, as other legal operations are connected, with ft 
great political question. I thought wc had given to the State some- 
what more power than the present Code gave to it to guide the 
Course of a decree, though I think now that in that opinion I was 
mistaken. But still I thought that substantially we aimed at the 
same objects with our predecessors who framed the Code of 1859, 
and that we kept their main lines intact. Speaking in Council I 
summed up the alterations thus 

* * These provisions relating to execution-sales constitute the principal alteration 
that we propose in the Code, and our object has been to alleviate the harshness and 
rigidity of the law, to diminish the number of forced sales, and to get for the owner 
of the land something like an adequate value for it, at the same time keeping clearlj 
iu mind the important piinciple— one of the most important objects of all dvilizec 
society-that a mm should perform his contracts and pay his debts to the best of hu 
ability/ 


11 Such being my view of our proposals, what was my surprise ' ! 
when I found that the publication of the Bill brought us in lectures 
on political economy, or what calls itself such, and charges that we «, 
were confiscating property, disturbing the money-market, re-enact- 
ing usury laws, reverting to a patriarchal system of government* , 
undergoing violent oscillations of policy which was known only to 
the minds of Indian officials, disregarding the wisdom of ages, and 
making laws at variance with human nature. Indeed such a storm 
of expostulation arose that I was quite frightened, until the happy 
thought occurred to me of looking to see what the existing l#w 
actually is, and what were the alterations we proposed, .Then I was ; 
comforted, for with one dubious exception which I will explain pre* 
sently, I found that we had proposed no more than what I had stated 
to the Council. In fact we had proposed something less. For being 
driven by stress of weather to examine the motives of the Code 
of 1859, I satisfied myself that not only did we aim at precisely 
the same objects with the framers of that Code, but that we had in 
contemplation precisely the same mothods as they had. In fact 
the head and front of our offending is this, that we show an inten- 
tion on the part of the legislature that the powers existing in the 
law, but now lying unused, shall be used, and for that purpose we 
proposed to commit them to hands more likely to use them. 

" It will be convenient if at this point I explain to the Council 
what are the provisions that are so much complained of, and what 
they do, and what they do not, effect. They will be found in the 
sections of Bill No. V which are numbered 320 to 825. I omit 
section. 326, because it is only a repetition of what is in the existing 
Code, and I do not for the present speak of section 327, because 
it turns upon some considerations which are peculiar to itself. t 

«< In the first place these sections do not of their own force 
work any alterations either in law or practice, for they are only to 
be brought into action when and .where the Executive Government 
thinks fit. 

« i n the second place they do not interfere with any specific 
contracts affecting land, such as a ^mortgage. If, for instance, land 
is to* be sold in pursuance of a mortgage, the only powers the 
Collector will have over the sale are those powers which a prudent 
vendor by auction cxjpimonly exercises— the power of lotting the 
property, of adjourning the sale, of fixing a reserved bid, and of buy- 
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ing in. But in connection with this point, I should say that, owing 
to some inadvertence in the drawing of the Bill No. IV, it might have 
been considered that the whole of these sections applied to mortgages 
as well as to unsecured money-debts. It was obvious indeed from 
the context, and also from what I said in Council, that they were 
not intended s6 to apply ; and in his comments, Mr. Justice Turner 
has treated this defect as an obvious Blip, and with his invariable 
fairness has taken no advantage of it in his argument. But I men- 
tion the matter now because it may possibly account for what »»»"« 
to me the very exaggerated views of our operations entertained by 
various of our critics. 

“ So much for what the sections do not effect. Now for what 
they do. 

“ Section 320 enables the Executive to declare that in any 
place and with regard to any class of decrees for the sale of land, 
the execution of the decree shall be committed to the hands of the 
Collector. 

“ Section 321 gives to the Collector the ordinary powers of 
vendors at auction-sales. 

“ Section 322 gives him further powers in cases only of money- 
decrees, namely, powers of arrangement between debtors and credi- 
tors. It provides that if he sees reason to believe that the j udg ment, 
debt of the debtor can be discharged without the sale of the whole 
of the property, he may raise the amount necessary to discharge the 
debt, with interest according to the decree if the decree specifies the 
rate of interest, and according to his discretion if the deeree does 
not specify the rate of interest, by sale, by mortgage, by letting or 
my taking the property under his own management. The Council 
will observe, that in sub-section (b), which gives powers to let on 
farm or to manage, it is provided that these powers shall be exercised 
only with the decree-holder’s consent. That is a restriction which 
did not exist in Bill No. IY, btft was introduced by the Committee 
in Bill No. Y, and my hon'ble friend Sir Edward Bayley has a 
motion on the paper for the purpose of restoring the provisions of 
Bill No. 1Y, in that respect. 

“Section S23 requires the Collector to ascertain the other 
judgment-debts of the debtor, and it protects the property against 
alienation while in the hands of the Collector, just as the existing 
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Code protects the property against alienation while in the hands of * : 
the Court. 

u Section 324 provides that if the arrangements made by the * 
Collector do not succeed in paying the debt, the property shall be 
sold after all. ^ 

tl Section 325 makes the Collector accountable to the Court for 
all his receipts, and it directs the distribution of the proceeds in pay- 
ment of the debts. 

“ I should have thought that these proposals were moderate ajad 
reasonable enough, but they certainly do not appear so to some 
people, because they have been severely observed in several quarters* 

I will read to the Council what Mr. Justice Turner says about them. 

I select him, not because he stands alone, but because he puts with 
much force what he has to say. He has sent in to the Committee' 
a Minute on Bill No. IV, which I can recommend as good reading 
to those of the Council who have not read it, in which he first en- 
ters into some general arguments directed against patriarchal 
government. Possibly those general strictures might have been 
modified in view of the alterations made since Bill No. IV was pub- , 
lished, but those alterations have not prevented a hostile motion, and 
I have to meet the whole line of argument on which that is ground- 
ed. In the course of these arguments he makes the following 
observations : — 

u * In India however there exists, I will not say a school of political thought, but a 
numerous body of gentlemen, who declare that the experience of centuries should be 
disregarded, and that the rules of political and economical science which the wisdom 
of Western philosophy has deduced from the motives ordinarily influencing mankind, 
are wholly inapplicable to Eastern nations/ 

“ Then when he comes to these particular clauses he says 

“ * The first objection which I have to offer to these sections, in common with 
section 826, is, that the Legislature is called upon to delegate its functions to an autho- 
rity so eminent as to be almost above the reach of criticism. It is asked to empower 
the Executive Government, by purely arbitrary acts which will have ex post facto opera- 
tion, to disturb the securities on which millions of rupees are invested, and to deprive 
persons who have money-claims against the owners of lauds of the fund to which they 
are en titled to have recourse, and which, in the case of money lent, was the basis of 
the debtor’s credit' * 

« Now pausing here for a moment to explain, the Council will 
notice that section 326 of Bill No. IV, which Mr. Turner mentions, 
is section 327 of our Bill, to which I have said that different consi- 
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derations apply. Nor does he mix up tlie two together. But all 
his observations, as the Council will observe from what I have said, 
apply both to the earlier sections, 320 to 825, and apply again to 
827. He is also speaking of general money-debts, which he alleges 
to be contracted with an eye to the land, and not of debts sccnred 
by mortgage. 

“ Then he continues : — 

Such acts amount to coufiscition Nothing can justify them but the gravest 
political necessity, and at present no such necessity exists or is imminent. 1 urge then 
that legislation should be postponed until the necessity arises which justifies the creation 
of this power. 

« c ‘ Tho osoill ition of official opinion, owing to the constant changes of the personnel 
of the Government ami tho absence ot pirty tiaditions, is bo gi eat, that economic il 
hoi esieg mo never hill< d, but levnc at bast once in a decode of j ears Although I 
believe no one who pi (.tends to stitesmaiHhip would at the present moment exercise 
powers oi which tli< iniquity is apparent, and which are justifiable only m e\tiemo 
emu gen cits, wht n tho tulo of officul opinion turns, pressure may be brought on the 
Executive to av ill itself of powers winch it his ready at hand, and which, were time 
alio vtd foi public discussion, it would not create f 

Si ^ycll now tli at is a good, honest, outspoken statement of tlie 
faith that is in a man, and such as one likes to see ; and I think 
that we ought to be very much obliged to any gentleman who, with 
no motive whatever but the public interest, takes the trouble to put 
what he believes to be the truth into such very frank and clear 
language. At the same time it seems to me that the remarks are 
misdirected when they arc applied to the provisions I have explained 
to the Council. I say tlie same of other similar arguments, and the 
Council will understand me to be addressing myself to the whole line 
of attack represented by the motion of my hon’blc friend the Maha- 
raja Jotindra Mohan Tagore. 

“ Inasmuch as I contend that we are only proceeding cautiously 
on lines already laid down, the Council will hardly expect me to take 
muck time in combating arguments which, whatever their abstract 
value may be, arc pitched so high as entirely to miss the mark. But 
before I go on to show how they miss the , mark, I will try to show 
what seem to me to be the broad differences of opinion between the 
opposing parties 

“ I *nay be wrong, and I hardly suppose that our opponents will 
accept my view of ^hat is necessary to make their position a sound 
one, but it seems to me that they cannot support their objections 
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without first making good two propositions. The first of these is, 
that when a man has made a contract with another man, he is 
entitled to call upon the supreme forces of Society to step* in and 
enforce his contract in every jot and title, and that without allowing 
to Society any moderating influence over the contract, unless 
perhaps it can be shown to be grounded in fraud. The second 
proposition is, that a contract by A to pay B a hundred rupees is a 
contract by A to strip himself of every shred of property that he 
possesses in order to make good that hundred rupees. 

" Now both thesl propositions seem to me exaggerations 6f 
principles which, if stated with their due qualifications, most people 
will be ready to accept. Of the first proposition I should say, that 
it is a most sound and important principle that people should be 
held to the substantial performance of their contracts. But I should 
add that if the rigid and extreme performance of contracts is found 
to produce Misery and disorder, then Society, which is called in to 
enforce these contracts, should exercise some moderating influence 
over them, and that such a duty is the more imperative in proportion 
to the helplessness of the debtor-class. Of the second proposition I 
should say, that a contract to pay a sum of money seems to me 
quite a different thing from a contract that the borrower shall strip 
himself of all the property that he has for the support of himself 
and liis family in order to pay that money. It may be argued that, 
in order to enforce a contract to pay money, it is the duty of Society 
to step in and strip the borrower naked. But I do not see how it 
is even arguable that if such a process takes place, the creditor does 
not get something outside the terms of his contract. If he docs, 
terms may be reasonably imposed upon him in return, such as are 
found necessary for the peace and welfare of Society. 

“How far Society should step in and insist upon some moder- 
ation as the price of its assistance, is a question of detail which has 
to be solved in every age and in every country. But it seems to me 
that all laws intended for the protection of debtors on terms short 
of the payment of the whole debt— laws of bankruptcy, laws for 
the exemption of property from cxccution*—are founded on the view 
I take of the duties and interests of Society. 

(t It is clear however that our opponents as$ume that the laws 
of other nations are in accordance with their views of what is a 
righteous law of debtor $nd creditor. And, indeed, iu another 
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passage occurring amongt his general observations, Mr. Justice 
Turner speaks of such legislation as ours as being < a divergence 
from the laws ordinarily accepted by civilized nations/ 

Now I do not myself profess much knowledge of any law except 
the laws of England and of India. But the Council are aware 
that the Bombay Government lately appointed a Commission to 
enquire into certain serious outrages ' committed in some of the 
districts of the Dckkhan by the peasants upon the money lending 
desses. That Commission have made an able* and elaborate report. 
They draw a very distressing picture of the^tate of the country, 
and they assign as one of its causes the state of our law of debtor 
and creditor. Iwill read to the Council what they say of the law of 
India as compared with other laws. They speak thus : — 

“ * In order to recover a debt, it is obvious that resoit can only be had to the pro- 
perty, present and future, of the debtor and to the labour 
Imprisonment. 0 £ and his family. A law whifek allows an un- 

limited resort to all these means of recovery gives the greatest help to the creditor that 
it is physically possible to give. The law of India appears to be the only modern law 
which allows such unlimited resort, and we find that under it the debtor and his family 
are liable in person and propotty to an extent which is praotically unlimited/ 


“ Then they go on to mention some details of our law and of 
other laws, and they continue thus : — 

“*90. The more statement of what the j*>wer of the ci editor is, would seem hi 
itself a sufficient answer to the question. The power to utterly ruin and enslave the 
debtor is a power which cleaily the creditor ought not to have, and as a fact it was 
never intended when the Code itself was passed that the creditor should have it. The 
ancient laws of most countries/ Bays Mill, * were all seventy to the debtor. They in- 
vested the ci editor with a power of coercion more or less tyrannical, which he might 
use agiinst his insolvent debtor, either to extort the surrender of hidden property or 
to obtain satisfaction of a vindictive character, which might console him for the non- 
payment of die debt. This arbitrary power has extended in some countries to making 
the insolvent debtor serve the ere litor as his slave, in which plan there were at least 
some giaias of common sense, since it might possibly be regarded as a scheme for making 
him woik out the debt by his labour. In England the coercion assumed the mildei 
form of ordinal y imprisonment. The one and tho other were the barbarous expedient 
of a rude age, repugnant to justice as well as to humanity/ When we compare th< 
law of India with that of other couufciies, wo find that not one is bo oppressive as th< 
Civil Procedure Code in this lespect, not even the oldest law in the world, the law o 
Moses, which allowed the debtor a discharge after serving seven years/ 

cf The Commission are here speaking of our general law of debtoi 
and creditor, not only of that which relates to the sale of land, bu 

also of that which relates to the seizure of chattels and of th 

# 
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person. But the Council will find that the whole of these subjects 
are mixed up together, and that those who object to the restriction 
of the creditor’s power with respect to the sale of land are the 
persons who also object to the restriction of his power in other 
respects. 

“ Now with regard to the law of England, inasmuch as Bhgland 
may claim to have been in the rank of civilized nations for some 
time, I should like to give to the Council an account of what the 
law respecting the sale of land for debts has been and is these, 
which I think 1 may do without any great degree of prolixity. 

“ Before the reign of Edward I, land could not be taken in 
execution at all for a general debt. In that reign a Statute was 
passed known as the Statute of elegit. It gave to the creditor 
power to take the chattels of the debtor, except his oxen and his 
beasts of the plough, and power also to take one moiety of his 
land. The mgit creditor, as he was called, might take possession 
of the land, but he was subject to account for his receipts in the 
Court of Chancery, and he had no right to a sale. "When he was 
fully repaid by the rents of the land, the debtor resumed possession. 
It is true that by means of successive elegit 8, as when various credi- 
tors took out judgment against a debtor, he might be deprived of 
the whole of his land instead of half. It is also true that possession 
by the elegit creditor not unfrequently resulted in the sale of the 
land, and that there was a tendency for such sales to increase ; but 
such sales only took place through the medium of a Court of Equity, 
and with all due and proper safe-guards, and only in those cases 
(by no means all cases, though, as I have said, there was a tendency 
in them to increase) in which the Court had by some means or other 
acquired jurisdiction to sell. In such cases, to use the expressions 
of Mr. Justice Story, ‘where the payment of the judgment cannot 
be obtained at all by a mere application of the rents and profits 
(as if the interest upon the judgment exceeds the annual rents and 
profits), or ^ when the payment cannot be obtained out of the rents 
and profits within a reasonable time. Courts of Equity will accelerate 
the payment by decreeing a sale of the moiety of the lands.’ 

“ Now that was the law of England for five hundred and fifty 
years ; and it seems to me,— though of course it differs in detail 
for we have not the same machinery here as in England, but it 
seems to me a law not very unlike the arrangements which we con- 
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template, though more prohibitive of sales of land, It provided 
for payment of the creditor by the gradual application of the rents 
of the land for that purpose ; it did not resort to the sale of land 
except where these means failed, and in many cases did not resort 
to it at all. And yet the existence of such a law did not prevent 
Englaild from rising into the very front rank of commercial nations. 

i( It was not until the year 1838 that matters were thought 
ripe for an alteration of that law. In that year a Statute was passed 
which effected the alteration. First the creditor was enabled to 
take possession of the whole instead of only half of his debtor's 
land; and secondly, when he had procured a judgment of a superior 
Court, it had the same effect as if the debtor had agreed to charge 
his land with the amount of the debt. 

4f Unless some change has recently taken place which I do not 
happen to know of, that is the law of England at the present mo- 
ment. And it is attended with incidents which -dUst make it 
extremely unsatisfactory tg those critics to whom I have referred ; 
for it by no means gives to the creditor the short, sharp, swift, 
direct remedy against the debtor's land which they think is neces- 
sary for the law of a civilized couutry. In the first place, it is only 
the superior Courts— that is to say, some five or six Courts in 
England — which can issue decrees charging the land at all ; and 
that is the sort of arrangement which my hobble friend Mr. 
V Cockerell proposed for India. In the second place, though the 
!, * creditor might at once take possession of his debtor's land, be must 
account for every farthing of his receipts in the Court of Chancery. 
Ia the third place he acquires no immediate right to sell that laud. 
If he wants to sell, he must institute an entirely new suit in a Court 
of Equity ; a Court which takes care that all parties interested are 
brought before it; a Court which will give every facility for arrange- 
ment and accommodation as it well knows how to do, and when it 
does decree a sale will take care that the sale is carried into effect 
with all due precautions and safeguards. In the fourth ^place, the 
creditor cannot institute even that new suit directly. The Statute 
, says he must wait a full year after he has got his judgment, and 
b after he has performed certain formalities with that judgment. And 
in the fifth place, our Parliament has been guilty of enacting what 

f f these gentlemen call a Usury Law ; that is to say, they have pro- 
vided .that when the Court gives to the creditor the security of 8 
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decree, his debt shall carry a Court rate of interest which they have 
fixed at four per cent. 

u It must also be noticed that during all these centuries I have 
spoken of, there were other influences at work which tended very 
much to retard the passing of land from the hands of one class to 
the hands of another class. The most familiar of these influences 
is the system of entails or strict settlements, a thing so familiar to 
every reader of English history, that 1 will not trouble the Council 
with pointing out its effects. But there was another influence 
which has been much less observed upon, but which in all proba- 
bility has exercised no less effect than the system of entails, and 
that is the action of the statesmen who presided over our Courts of 
Equity. 

“ In his concise and admirable account of the distinctive charac- 
teristics of Courts of Equity, Blacks tone points out this among the 
chief; that tfiey construed contracts for securing money in a dif- 
ferent way from the way in which the same contracts were construed 
by Courts of law. In point of fact the Courts of Equity exercised 
a regulating power over such contracts, and they exccrcised it in 
favour of debtors. 

“The common form of a penal bond is this . A borrows £100 
of B, and he contracts that if he docs not pay B within twelve 
months he shall pay £200. The terms of the contract arc as clear 
as noonday; and yet the Courts of Equity held that the penalty of 
£200 was a mere fashion of speech, Sbylock’s merry jest, a sort of 
playful way of securing principal and interest. And accordingly 
to principal and interest they confined the creditor, and they pro- 
hibited him from suing for the penalty. 

“The common form of mortgage is, that the borrower conveys 
his land to the lender out and out, but with a proviso that if ho 
pays the lender the sum borrowed in the course of a year, the con- 
veyance shall be void ; otherwise it remains indefeasible. . Again 
I say the contract is as clear as noonday, but Courts of Equity 
applied to it the same construction that they applied to penal bonds, 
and they allowed a debtor to redeem his knd after very long periods 
of time on payment of principal and interest. 

" Now that is something like interference with contracts. And 
indeed there were not wanting eminent persons, principally common 
lawyers, who denounced the proceedings of the Courts of Equity 
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in language as vigorous as that in which our far milder proceedings 
are denounced at the present moment. The battle was nearly over 
by Lord Hale’s time, but even he complains that ‘by the growth of 
Equity on Equity the heart of the Common Law is eaten out, and 
legaf settlements are destroyed . 1 The fact is that these proceedings 
of the Courts of Equity led to very sharp collisions between them 
and the Courts of Law. But the Courts of Equity held their 
ground, because the good sense of the nation was at their back. 
Their doctrine as to mortgages has long since formed part and parcel 
of the framework of the Law of England ; and their doctrines as 
to bonds were imported into Common Law Courts by a Statute 
passed in the reign of Queen Anne. 


“ Now upon that brief review of English history I think the 
Council will have observed two things. One is the extreme slowness 
with which, even in an advancing commercial nation like ours, the 
corpus of the land, as distinguished from its temporary and redeem- 
able possession, was made available to answer general debts. The 
other is the care which our legislature took, when it was at last 
giving the creditor full remedies against his debtor’s land, to provide 
that these remedies should be worked with due moderation and 
caution, and under due control. 


i( Slow and spontaneous changes such as these are the healthy 
growth of nations. But some of our critics tell us that we are right, 
indeed that we are bound, to introduce all these changes, and more 
than all, at once, without the slightest attempt at mitigation, by 
foreign rule, into extremely backward communities. Certain ab- 
stract principles are brandished in our faces, and we are told that 
if we hesitate to transmute money-debts into the ownership of the 
debtor’s land, we are setting ourselves agaiust the experience and 
wisdom of ages, I answer that the study of history and the study 
of contemporary phenomena equally convince me that nations do 
not accept that species of transmutation very readily; and that 
for us to put it into force without any attempt at mitigation among 
primitive agricultural communities is not Political Economy; it is 
not Policy; it is not Economy, nor any combination of the two; 
but it rather savours of pedantry, and of a disposition to treat 
matters on some d priori theory, instead of dealing with men as 
we find them. 
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u Having bow as I trust disposed of the assertion that we are 
setting ourselves against the example of all civilized nations and 
on principles peculiar to Indian official nature, 1 proceed to examine 
the assertion that even in India such a proposal as we have made 
can only be due to some violent oscillation of official opinion. 

u The existing Code of 1859 contains the following provisions:-* 

By section 243 it is provided that where the property attached con* 
sists of land! it shall be competent to the Court to appoint a mana- 
ger, and that the manager shall collect the rents and apply them 
in payment of the debt, and to the term of such management no 
limit of time is assigned, It is also provided that if the judgment- 
debtor can satisfy the Court that there is a reasonable ground to 
believe* that the amount of the judgment may be raised by mort- 
gage, lease or private sale, it shalf be competent to the Court to 
postpone the sale for such period as it may think proper to enable 
the judgment-debtor to raise the amount. And again to that post- 
ponement no limit of time is assigned. Now I think that those 
who followed me in my exposition of Bill No. V, ■ sections 320 to 
325, will see that the Court has here given to it powers as wide 
and large as those which we propose to bestow upon Collectors. 

It may pay the debt by management, and by gradually applying 
the rents and profits. It may allow the judgment-debtor to try 
his hand at making arrangements short of a suit. In point of fact 
the powers given to the Court are somewhat larger, because we 
propose to limit the Collector's operations to twenty years, whereas 
the Code leaves the Court’s operation unlimited in point of time ; 
and we propose not to apply our provision to mortgage-debts, where- 
as this section is so framed as to apply to mortgage-debts. 

« By section 248 it is provided that if the property to be sold 
is land, and the Government shall so direct, the sale shall be con- 
ducted by the Collector on the requisition of the Court. And by 
section 244 it is provided that in such a case as is mentioned in 
section 248. 

‘If the Collector shall represent to the Court that a public sale of the laud is 
objectionable, and that satisfaction of the deei*o may be made within a reasonable 
period by a temporary alienation of the land, the Court may authorize the Collector, 
on security for the amount of the decree or for the value of such land being given, to 
make provision for such satisfaction in the manner recommended by the Collector, in* 
stead of proceeding to a public sale of the land.’ 


3 
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* ( Now what is the object of these sections ? To find that, 1 
refer to the debates which took place in Council when the Legis- 
lature was engaged in discussing the Code. 

u In the first place the Council had before it much evidence of 
the mischief and embarrassment which was being produced by the 
rapid transfer of land from one class to another, and they had also 
before them a despatch from the Secretary of State, Lord Stanley, 
written in 1857, the terms of which I will proceed to state. He 
began by saying : — 

“ 1 It cannot be doubted that the increased powers in respect of sr’ts relating to 
real property, which of late years have been conferred upon the Subordinate Civil 
Courts, have greatly promoted the rapid transfer of such property from old to new 
hands/ 

“ Then he goes into some details on the subject, and continues 
thus : — 

“ ‘ With reference to the foregoing remarks, the question arises as to the expediency 
of altering the existing constitution of the MunBife’ Courts, and of reverting to the 
system under which they wore tribunals for the adjudication of suits only for money 
or other personal property, at the same time enlarging, if thought advisable, their 
jurisdiction in such cases. A further check might he imposed by providing that no 
process either for attachment or sale of real property shall be allowed in cases below 
a fixed amount, and that in suits exceeding that amount the Munsif shall not be com- 
petent to issue such a process without the previous sanction of the Judge/ 

u That was the proposal made by Bill No. IV which my hon'ble 
friend Mr. Cockerell explained to the Council at Simla. There was 
another proposal before the Council, that they should put some 
express prohibition upon sales, in what form I do not exactly know, 
for the principle was discussed without any definite plan being 
propounded ; but the Council did not see their way to it. Neither 
did they see their way to the suggestion made by Lord Stanley. 
Whether they rejected it on account of the practical considerations 
which have influenced us I caunot find, At all events they did not 
accept either of those two suggestions, but instead thereof, and with 
the same object, they enacted these sections which I have been citing* 

) “ Sir Henry Harington moved to insert that section which is 

now section 243, and the reason he gave is stated as follows 

** 1 The addition proposed by him was intended to meet to some extent the objee* 
tions entertained by many persons to the sale of land in satisfaction of money-decrees. 
He would not now go into the very important question as to whether such sales should 
or should not bo allowed/ 



wk ' taiJi legal companion. 'V 


“ He then intimates his opinion that there was some exaggcra- 
tiou in. the matter, and that alienation of land could not be pre- 
vented. 

u Mr. Currie proposed the introduction of the section which, 
with a difference, is now section 244*, and he spoke thus : — 

“ ‘ He remarked that the present section went a step further than the last section. 
3Hio Judge of Cawnpore, the Commissioner of Allahabad, and the Agra Sadr Court, 
objected to the indiscriminate sale of land. Mr. Muir objected to any sale of land 
at all unde* civil process. He (Mm. Currie) would not go so far as Mr. Muir. He 
agreed generally with what had been said on the subject by the Hon’ble Member for 
the North-Western Provinces. But evon if it were admitted that the transfer of ! the 
land from the hands of the old proprietors was an unmitigated evil, Btill iu the existing 
state of things that would be no sufficient reasou for a general stoppage of sales. 

at 1 Something however was to be conceded to opinions so strongly expressed and 
urged by the authorities he had named. The new section which he proposed would 
enable the revenue authorities to interfere in behalf of old proprietors in all cases in 
which such interference could be beneficially exercised.' 

w Now I will ask what difference is discernible between the 
policy of 1859 and the policy of 1877. Then, as now, there were 
differences of opinion on this subject ; then, I hope I may say as 
now, the majority of opinions was, that something should be done 
to check the indiscriminate sale of land ; then, as uow, the Council 
rejected the proposal to confine decrees for the sale of land to 
District Courts and the proposal to put a direct prohibition on such 
sales ; as then, as now, they resorted to the scheme of giving large 
powers of arrangement to some authority which in the first instance 
they said should be a Court of Law; and then, as now, they 
contemplated that these powers should be exercised by the Collector. 

“ I do not find that any body then came forward to tell the 
Council that they were meditating confiscation or interference with 
contracts. But if we are doing so, most certainly they were, If 
I am a creditor seeking to sell my debtor's land, and if it is con- 
fiscation of my rights to tell me that I must be content with payment 
out of the rents, it is no consolation whatever to me that the officer 
who tells me so is called a Judge instead of being called a Collector, 
or that he is a Collector set to work by a Judge instead of being a 
Collector set to work by the Government. 

« However that was the reasonable policy which our predeces- 
sors adopted, to call in some controlling power to make reasonable 

arrangements, which might be the Court or which might be the 

• 
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Collector. Unfortunately it was suggested by somebody that if 
the land was in the hands of the Collector, some further security 
was required for the payment of the debt ; though nobody seemed 
to dream that any further security was required when exactly the 
same process was going on in the hands of the Court. But in the 
course of the debate, apparently without any further consideration, 
that idea was accepted, and the clause 1 read to the Council about 
security was put in, which converted section 244 to almost an ab- 
solute dead letter. There is the section however and as evidence of 
the policy of the legislature it and the reasons for it remain ; and 
V[p ought • not to be charged with violent oscillations of opinion and 
departure from the policy of our predecessors because we are at- 
tempting to make a living letter of that which has become almost 
a dead letter. 

“ But I have something more to say on this point. The Code 
of 1859 extended of its own force only to the Regulation Provinces 
of the three Presidencies. With respect to the rest of India it is 
extendible by order of the Executive Government. When it came 
to be extended to Non-Regulation Provinces, it was found that 
although in other respects it might be suitable to those Provinces, 
in respect of the sale of land which it authorizes so freely it was not 
suitable; and accordingly the Lieutenant-Governor of Bengal ex- 
tended it to his Non- Regulation Provinces, or to some of them, with 
the proviso that the land should not be sold without the consent of 
some executive authority. Well His Honor had no power to do 
that. The moment this question came up before the Council 
they proceeded to alter the Code; and in the month of July 1859 
Sir Henry Harington introduced a Bill to enable the Local Govern- 
ments of the Noil- Regulation Provinces to do the thing that the 
Lieutenant-Governor of Bengal had assumed to do. 

On that occasion he spoke as follows: — 

u * Lastly, the Bill proposed an alteration in section 385 of the Code. That section 
set forth that the Act should not take effect in any part of the territories not subject to 
the general Regulation of Bengal, Madras and Bombay, until the same should be ex- 
tended thereto by the Governor-General of India in Council, or by the Local Government 
to which such territory was subordinate, and notified in the Gazette. Hon’ble Members 
might have observed in a recent number of the Calcutta Gazette, that the Lieutenant- 
Governor of Bengal had extended the Act to certain Non-Regulation districts under his 
Government ; but that in doing so, Bis Honor had added a proviso that no sale of land 
should be made without the sanction of the Commissioner of the Province. The Code 
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contained no such provision, and a question might arise as to the competency of the ' 
Lieutenant-Governor to pursue this course, and whether, it he extended the Code at al), 
he was not bound to extend the whole Code. But as it seemed Very desirable that the 
power exercised by the Lieutenant-Goveruor of Bengal in this instance should exist 
somewhere, the Bill proposed to authorize the Government of a Non-Regulation Province 
to which the Act might be extended, with the previous sanction of the Governor-General 
of India in Council, to deolare that the Act should take effect therein subject to any 
restriction, limitation or proviso which it might think proper.’ 

“ The Bill was then passed into Law. It has since been re* 
enacted, and it stands now as section 39 of Act XXIII of 1861. 
I have before stated to the Council how very largely that restriction 
on the sale of land has been used. The modifying power extends as 
you have heard to the whole of the Code ; but it has hardly been 
used at all, except only for the one purpose of moderating the sale of 
land ; and for that purpose it has been used throughout very large 
Provinces. I am not prepared to say in how large a portion of the 
Non-Regulation Provinces of Iudia, but certainly throughout the 
Punjab aud Oudh and the Central Provinces the Code was only put 
into operation subject to the restriction that the ‘sale of land in exe- 
cution of decrees should not take place without the consent of some 
executive authority. 

" Well now we have this result, that for the purpose of prevent- 
ing the too indiscriminate sales of land which it was found the Code 
allowed, the Council of that day, the very same men who passed the 
Code, within four months after they passed it into law, passed an 
amending Act giving powers to the Executive of an extent and mag- 
nitude compared to which the powers we propose to give are the 
merest flea-bite ; not a mere power to say that certain operation* 
may be executed by one hand instead of another, but a power to 
extend the Code subject to any restriction, limitation or proviso . 
whatever. And it is not right that we should be charged with de- 
parting violently from the policy of our predecessors, when we aye 
only following their footsteps at a humble distance. 

" Now 1 hope I have given the Council reason to think that the 
condemnation of our proceedings, however confidently and boldly 
pronounced, is founded on erroneous data aud on a narrow and 
partial view of the case. At all events 1 am anxious to hear the 
allegations and arguments by which that condemnation is supported 
in Council. I know that whatever can be said on that subject will 
be said by my friend Maharaja Jotindra Mohun Tagore; for in 
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Committee he has supported the views of the objectors with great 
ability and acuteness, and I must add with equal good feeling and 
moderation. 

u The next question is, whether we have any case for altering 
the arrangements of the law at all. And here again I find a dis- 
position to assume that our district officers must all be mistaken 
in what they think they see ; and that if there is any mischief 
going on, it is all due to other causes, and not to this cause, namely, 
the state of the law of creditor and debtor. Other causes no doubt 
there are, but it seems to me impossible to doubt that this cause 
also exists, unless we are prepared to say that a great number of 
intelligent gentlemen, knowing the country thoroughly, better than 
any other men, some of them appointed to enquire into this very 
matter, are all mistaken in what they think they see and hear. I 
have told the Council before how much evidence there is on this 
point, and I will now add one other piece of evidence which has 
come to my hands since I last spoke on this subject. The Dekkhan 
Commission say : — 

° 1 62. Another cause of the increase of indebtedness is the facility with which 
the money-lending class can command the assistance of 

Mdmmoy-totog'bSuSS:” the law in the reco ' er y o£ debt > and consequent upon 
that facility an expansion of the raiyat’s credit, inducing 
numbers of small capitalists to compete for investments in loans to the Kunbi. We 
have already quoted Sir G. Wingate’s remarks on this point. Although at the present 
time other causes have combined to impair the raiyat’s credit, still one material cause 
of his present condition must undoubtedly be sought in the state of things described 
.in 1 852 f and since that date other causes have operated to aggravate intensely the 
evil which was then discerned. Whatever facilities were afforded by the law to the 
creditor in 1 852 have been greatly enhanced by the introduction of the present proce- 
dure in 1859, and by the punctual conduct of judicial duties now exacted from the 
Subordinate Courts, while the raiyat’s credit has been enhanced by the addition of his 
land and agricultural stock and implements to the security liable for his debts/ 

“ It is their opinion that the provisions of the law and the 
much greater swiftness with which the law is executed have aggra- 
vated the miserable condition in which they found the peasants of 
that part of the country. They no doubt are speaking of the law 
at large and not merely »pf that part of it which . relates to sales of 
land. As regards sales we have this broad fact, that the complaints 
which come to ns are from those parts of the country where the 
Code is at work without restriction ; and those parts of the country 
j in which it operates subject to restriction are the parts from which 
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complaints do not come. That seems to me a cogent piece of evi- 
dence. 

“ Our case then is this : — We have evidence, which seems to 
us conclusive, that the Code has worked in a harsh, rigid, mechanical 
way,, which leads to the ruin of the debtor, sometimes with benefit 
to the creditor, sometimes without any such corresponding benefit* . 
We do not assume to regulate the contracts of mankind ; we am 
not reverting to any patriarchal system of government ; but we say 
that Society ought not to be a mere passive instrument in the hands 
of creditors for the purpose of skinning their debtors, and that the 
Code, not in its own nature, nor by the intention of its framers, 
but in its working, has been made too passive an instrument 
for that purpose. We are not foolish enough to suppose that we 
can control human nature ; but we say that mischief which has 
been created by foreign and artificial causes may be remedied b 
modifying those causes ; that what procedure has done procedure 
may undo ; and we believe that we are swimming with the stream* 
and not against the stream, of human nature. 

a The next question is, whether the alteration we propose is the 
best we can make. We have not seen our way to other alterations. 
One other alteration, namely, to confine sales of land to decrees of 
District Courts, we did propose, but have abstained from pressing 
it in the face of practical objections. What we do see our way to 
is the constitution of some authority which will have the power and 
the will to make some reasonable jirrangements between creditor 
and debtor in those painful circumstances in which the ultima ratio 
has been applied, which will prevent the Code from being merely 
the means of carrying out to the bitter end that summum jus which 
is proverbially summa injuria , and which may in proper cases answer 
the old prayer of the. debtor, * have patience with me > and I will 
pay thee all/ 

“ We are trying to give life to the intentions of our predeces- 
sors which have to a great extent failed of effect j for not only have 
the provisions of section 24>4, but also those of section 243, failed 
to a very great extent. That matter was the subject of inquiry 
by the Government of the North-Western Provinces in 1873, ami 
they received from their officers some accounts of the working of 
the sections. They sum up the matter thus : — 
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« t jt will be eeeu that nearly all the officers consulted by the Court are of opinion 
that the sections in question are almost inoperative either, 
from the Ignorance of the judgment-debtor, or from the 
difficulties in the way of settlement under them. But His 
Honor the Lieutenant-Governor concurs with the Hon’ble J udges of the Court and the 
Board of Revenue in thinking that the sections do a certain amount of good, and work 
for the benefit both of creditors and debtors** 


Opinion of Government, 
North-Western Provinces. 


• « Now of course sections that are almost inoperative cannot do 

much amount of good. What is meant clearly is, that the sections 
are good in themselves: that they are right in principle; that 
where they do work they do good, but unfortunately they are almost 
inoperative. I believe that these sections will remain inoperative as 
long as the motive power is confined to Courts of Law. Such oper- 
ations are not judicial in their character ; they are matters of ar- 
rangement and discretion and are quite extra-judicial. They are far 
# more likely to be carried into effect by a person who knows the 
property, knows the place, knows the people, is accustomed to move 
about and visit his villages, and is in the habit of making adminis- 
trative arrangements, than by a man who is accustomed to sit in his 
own Court, and to decide such legal points as are brought before 
him. This was seen quite clearly by our predecessors when they 
passed section 244, avowedly as a further step in the same 
direction with section 243, and with the view ( I will quote the 
words again ) f that the Revenue-authorities should be enabled to 
interfere on behalf of local proprietors in all cases in which such 
interference may be beneficially exercised/ That view has not been 
answered because of the reasonS which I have mentioned ; and we 
seek now to make that a living letter which remains a dead one. 
We see no better plan than to follow the same line of policy, and to 
call on the Collector to exercise a reasonable discretion, not only 
when a Court of law thinks fit, but when the Government thinks fit. 

“ We are not proposing any rigid law for the whole of India. 
It is only when the Executive Government thinks that a part of the 
country requires these provisions, and also that there are hands to 
Work them, that they will be applied. When that is the case, we 
wish the Government to have those powers which the Bombay 
Government desired to exercise in 1875, but were deterred from 
, ; exercising by the opinion — no doubt a very well founded opinion — 
^ of the High Court as to the state of the law. Now I confess that 
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it is at this point that the palsy of doubt begins to affect my mind. 

I will read a few words from a very valuable paper sent to us by tlie 
Advocate General of Bengal, Mr. Paul. He is a gentleman of great 
experience in Mufassal affairs. He quite approves of what we pro-* 
pose to do for the purpose of softening the law against the debtor ; 
he is only sorry we do not carry some of our provisions a good deal 
further. He says; — 

i( th« Collector tvho may he charged with the execution of decrees he an officer 
who has sufficient time in his hands to devote to the new department of juriadtotioa 
intended to he created, I think the exercise of the powers proposed to be given to tll$ 
Collector will he beneficial to debtors.’ 

“That is just it; 4 if the Collector has time. 1 It may be that 
the Collector has not time. It may be that the Collector’s hands 
will require strengthening. It may be that in order to work this 
provision efficiently, we shall have to go further and do what Sir 
Richard Temple has recommended us to do, namely, to establish a 
separate execution department.* But practical difficulties of that 
kind are no reason against giving powers to the Government which 
are sound in principle and which fnay be exercised iu places where 
no such practical difficulties exist. 

4t Now I have finished what I had to say upon sections 32® 
to 325. I do not propose to say anything now upon section 327 
but would prefer to hear the reasons of ray hon’ble friend Maharaja 
Jotindra Mohan Tagore for expunging it from the Bill, because I 
apprehend that what I have said on the other part of the case will 
with some little addition be sufficient to constitute a good defence. 

“ But before I dose I must call the attention of the Council 
to section 206, for that also is a part of our work on which we am 
said to be sentimental, patriarchal, violent, and all the rest of it. ' 
I am glad to think no person w ishes us quite to go back to the 
simplicity of the present Code, and to exempt nothing whatever 
from being taken by the creditor in execution, and that there is no 
motion on the paper to expunge any of the items which we propose 
to 'exempt from execution. In fact X think that members of the 
Committee were satisfied that wc were not being guided by pure sen- 
timent, but that we gave to the matter a fair amount of hard-headed* 
if not hard-hearted, consideration. X must however tell the Council 
what alterations have been made. In sub-section {b) we have adopted 
the language of an old Bombay Regulation, the repeal of which 
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by the Code of 1859, as the Dekkban Commission inform u% has 
caused much distress. It exempts tools, implements of husbandry 
and such cattle as are necessary to enable a man to earn bis liveli- 
hood by agriculture. This latter part accords with the first English 
Statute which gave powers to the creditor to seize his debtor’s 
goods. Sub-section (c) has been modified by the provision that it 
shall not apply to the execution of decrees for rent. The peculiar 
relation of landlord and tenant induced us to put in this provision. 
In sub-section (Ji), which applies to the salaries of public officers, 
or quasi public officers such as Railway-servant^ we have, instead of 
exempting the whole of the salary, applied the principle the Eng- 
lish Mutiny Act, and exempted only a moiety. That is a course 
suggested by Mr. Justice Turner among the many valuable and care- 
ful suggestions which lie has made to us for the alteration of the Bill. 
With these exceptions we have maintained the exemptions which were 
contained in section 266 of our Bill No. 1Y. But I should mention 
that there are two items which appear to be very important ones, 
those contained in sub-sections ( g ) and (£), but they are only an ex- 
pression of the present law culled from the Pensions Act and from the 
Indian Articles of W ar. They are only put in here for convenience 
sake so as to have the whole of the exemptions in a single list, 

“ There are some other minor points connected with the law 
of debtor and creditor as to which some people think us foolishly 
indulgent to debtors, but they are comparatively trifling, and I do 
not think that the Council would be grateful to me if I took up 
further time by discussing them. I must therefore leave them to 
be opened by any other Hon’blc Member who may feel it desirable 
to do so.” 

The motion was put and agreed to. 

The Hou’ble Maharaja JotindRa Mohan Tagore moved 
that section 417 be omitted. He said that after the very able and ex- 
haustive statement made by the hon’ble and learned member in 
charge of Bill he had reason to modify his opinions as to sections 820 
to 825, regarding which he had given notice of amendment. 1 He 
gathered, that there were certain pars of the country in which the 
restrictions on the sale of land were absolutely necessary for political 
purposes; that was a matter respecting which he had nothing to say. 
He was of opinion that, as regarded Bengal, these sections would be 
mischievous iu their effect, and he therefore desired to oppose them ; 
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but supposing that his amendments were accepted, he feared from the 
explanations given that certaiu parts of the country would be in a 
very unsatisfactory condition. He therefore did not desire to press 
them; the more so as the sections were of a permissive nature, and 
he had sufficient confidence in the special circumstances of Bengal, 
and in the judgment of His Honor the Lieutenant-Governor, to 
believe that these sections would not be applied to Bengal. He begg- 
ed leave accordingly to withdraw the amendment which stood in his 
name with regard to sections 320 to 325. Section 327 was so closely 
connected with’ the previous sections, that for the reasons he had al- 
ready stated, he begged to withdraw his amendment regarding that 
section alstf. He next begged to move that section 417 be omitted. 
Nearly two decades had elasped since Act VIII of 1859 was passed, 
and from that time up to the present day the Munsifs had had the 
power of trying cases in which Government or its officers were con- 
cerned. The Principal Sadr Amins, or Subordinate Judges as they 
were now called, had enjoyed this power from a period long anterior 
even to that ; but now it was proposed to make a retrograde move. * 
He was not aware that there was anything to show that these officers 
had deteriorated either in character or competency. On the contrary 
Hon'ble Members of this Council, such as Sir William Muir and Sir 
Alexander Arbuthnot, had spoken in respect of the provinces which 
they represented in very high terms of the integrity and efficiency of 
these judicial officers. Sir Richard Temple in his Administrations 
Report said : — 

“ Now I have constantly inquired from all sorts of persons likely to know, European 
and Native, official and non-official, aud the universal opinion attests the integrity and 
probity of the Native Judges, that is, the Subordinate Judges aud the Munsifs. This 
is to my mind a striking circumstance, and a cause for thankfulness, inasmuch as corrup- ; 
tion used to be one of the traditional ovils of India. ” 

The High Court said in one of its reports 

« The Court has had increasing reason to be satisfied with the performance and pro- 
mise of the inferior judicial officers under its control, who in point of ability, competency, 
and attention, are far beyond the Munsifs of former periods. The character of this class 
of officers l&s long stood high, but the superior mode iu which the business of thoii* 
Courts is now transacted fully attests the wisdom */ the Government in improving their 
condition in respeot of emoluments and prospects. ” 

Mr. Justice Jackson said : — m 1 ' 

** I now come to the Munsifs, and I am able to say with confidence that they continue > 
as a cla ss to improve in carefulness and to boar a high character. We are no longer under 
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the nsoeariiy of wuployiag very young inen, and we are able to inalet upon the po we a a oa 
©f aoiae experience in addition to that of learning. and ability which are indicated by the 
poesession of a degree. Generally speaking therefoie the Miinsife,, even at the beginning 
©f their carreer, are well prepared fur the performance of their judicial ditties ; and 
failure in that respect is of great rarity. ” 

Sir Richard Couch remarked 

* ‘ The appeal from a Munsif is in most cases heard by a J u<lge who. is not superior 
iu knowledge or ability to the Judge whose decision is apr>ealed against ; in some instances 
he Is inferior.” 

> Mr. Justice 15 ay ley said t — 

“ My own later experience here is that a Munsif in the Court of first instance, who- 
has been educated iu our colleges and schools, and takes his law degree in our University, 
not only discharges his duty with ability, but with a faithfulness and care and perspicuity 
which is certainly not surpassed, if it is equalled (except in cases of promotion from the 
same style of men,) by some of the Subordinate Native Judges who hear the- MuusiTs 
appeals. ” 

Mr. Justice Markby said : — 

. ** In discussing the important question now raised it will not be safe to disguise the 
truth, however unpalatable it may be ; and that the Courts of appeal in Lower Bengal 
are frequently below them, it is I fear impossible to deny. 1 insert again here the 
opinions upon which iu my former Minute I based this conclusion. None of these opinions' 
have since been withdrawn. No opinion to the contrary has been siuce expressed. And 
my own more recent experience has strengthened me iu the view tbit the conclusion I 
then stated and now repeat was correct. ” 

Now he would not detain the Council by reading any more ex- 
tracts, but after the testimony of these high authorities, it would be 
an ill recompense to the Subordinate Judges and Munsifs to put such 
restrictions on the power which they had so long enjoyed, and which 
as far as he was aware, they had never abused. If the Government 
would not trust these subordinate Courts, the people would naturally 
hesitate to place any confidence iu them, and the effect of this section 
would be prejudicial to the administration of justice. It had been 
said that this section had been introduced to prevent unseemly con* 
diets between the Munsifs and the executive ; but he did not under- 
stand why there should be any friction between the two classes* 
Both served the same Government, and both were appointed# to ad- 
minister the law y the members of one class were amenable to the 
other only when there was an infringement of the law, and even then 
. the officer who tried the case was bound by the Code under, which 
he acted, and he could not go beyond that. Some cases were cited 
£ in which it was alleged that the Munsifs were influenced by their bias 



1877, 


THE LEGAL COMPANION. 


» 


against the executive. He was nob acquainted with the merits of, 
these cases, and he could not therefore say how . far those decisions 
were influenced by animus against the officers of Government, or 
were errors of judgment ; but he knew of other cases in which, al- 
though it was at first believed that the Munsifs were biased in their 
decisions, those very decisions were on appeal upheld by the highest 
tribunal. Mr. Justice Innes of Madras, commenting on this section 
of the Bill, said : — 

u Section 416 appears to be conceived in a similar spirit of distrust. It is certainly 
a retrograde step, and one much to be deprecated, that at a time when the Native Judi- 
cial service is in education and integrity so much in advance of what it was before the 
enactment of the present Procedure Code, the Legislature should revive a restriction 
of the jurisdiction of these officers, which is certainly, so far as my experience goes, not 
called for by their mode of dealing with suits of the kind referred to in this section, 
namely, suits by or against Government or public officers. ” 

Indeed he considered it very inconsistent, in the face of testi- 
mony of so many high authorities, as regards the integrity, conscien- 
tiousness, and efficiency of the subordinate judicial officers, to hoW 
that they were likely to be biased in their judgment against the exe- 
cutive officers or the Government they served. It had also been 
urged that cases iu which the Government or its officers were inter- 
ested often involved questions of large and important public interest, 
and that the Munsifs were unable to form any opinion upon them. 
But in such cases he submitted the remedy was always ready at hand. 
Section 25 of the new Bill provided that any District Court might, 
on the application of either of the parties, or of its own motion, 
withdraw a suit, from any Subordinate Court and try it itself, or 
transfer it to any other Court of competent jurisdiction. The 
Government therefore could on sufficient ground apply at any time 
for the transfer of a suit from the Munsifs Court. Further he 
submitted that it was not conducive to public interests to provide a 
special tribunal for the trial of suits in which Government or its 
officers were interested. Sir Richard Garth questioned if it was 
either necessary or desirable to withdraw all suits against public 
officers from the jurisdiction of the inferior Courts ; and His Honour 
the Lieutenant- G over nor said that it seamed to him quite impossible 
for Government to say, as it did here that the Courts which it pro- 
vided for the public were good enough for ordinary suitors, but tyofc 
good enough for its officers. Under these circumstances he earnestly 
trusted that the Hon’ble Council in its wisdom would see fit to ex- 
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punge this section, which would otherwise remain a standing reproach 
>upon a deserving class of officers, and have a most discouraging and 
disheartening effect upon them. 

' The Hou’ble Mr. Cockerell thought that the remarks which 
prefaced the amendment propounded by his hon’ble friend the 
Maharaja, would have been more in point if applied to the corres- 
ponding provisions of Bill No. IV in relation to the subject of the 
amendment. 

His hon’ble friend had commented on the section which he 
desired to strike out of the Bill as though its effect was to take away 
absolutely the existing jurisdiction of the inferior Courts oi first ins- 
tance in respect to suits against the Government and public officers. 
That statement of the case would more or less correctly apply to the 
proposals of the former Bill in regard to this matter ; but those 
proposals had undergone material modification, and all that was now 
desired was that the inferior should obtain the sauction of the 
superior Courts, ere proceeding to try 'suits of that class instituted 
before them. 

He would farther submit that in treating this matter aB a ques- 
tion of the proved competency or otherwise of the inferior Courts, his 
hon’ble Mend had narrowed very considerably the issue upon which 
the subject-matter of the amendment should be considered and dealt 
with by the Council. We were not now called upon — as it seemed 
to him (Mr. Cockerell)— to determine by our action in this matter 
whether these Courts were or were not competent to deal -satisfac- 
torily with this class of suits, but to determine a question of much 
wider character, and one that should be considered and decided on a 
much broader basis — namely on the grounds of the general public 
convenience — the advantage and pecuniary interest of the tax-paying 
community, and on such grounds he held that the provisions of the 
Bill before the Council should be maintained and the amendment of 
his hon'ble friend should not be accepted. 

As regards the question of the established efficiency of our lower 
Civil Courts, and the extent to which they enjoyed the confidence 
of the people at large, there was no doubt a good deal to be .said on 
, both sides ; for whilst on the one hand there had been very great 
improvement in . the* personal qualifications in the direction* of a 
superior education and legal training, of the Judges of these Courts— 
and indeed he felt that it was almost presumptuous, and at least 
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superfluous, to offer any opinion or bear any personal testimony to a , , 
fact so clearly brought out iu the recorded opinions of those who were* 
of course far more competent to speak authoritatively on such a sub- , 
ject, some of which opinions had been cited in the speech of his hon’* 
ble friend the mover of the amendment — but on the other hand, in 
Bengal at least, there was evidence to show that these Courts were 
according to a well-informed section of public opinion far from 
having attained perfection. 

So recently as the period — about two years ago — at which much 
public discussion took place in regard to the Bengal Civil Appeals; 
Bill, it was urged very strongly that it was impolitic and inexpedient 
to take any action which would have the effect of curtailing the exist- 
ing area of appeal whilst the majority of the Courts of first instance 
were in such an unsatisfactory condition, and that the essential first 
step towards a substantial reform of the administration of Civil jus- 
tice was the amelioration of the character of the inferior Courts of 
original jurisdiction. 

At a public meeting held he believed in the rooms, and under 
the auspices, of the distinguished Association with which the hoa’ble 
mover of the amendment and another of their hon'ble colleagues 
(the Maharaja Narendra Krishna) were connected, this view of the 
question was strongly insisted on — a Bengalee gentleman of wide re- 
putation who possessed large estates, with whom he (Mr. Cockerell) 
had the honor of having been acquainted for many years past, and 
whose personal experience and knowledge of the question then under 
discussion he believed to be unsurpassed, spoke on that occasion as 
follows 

w Our Munsiffs, who have to try a large number of original suits, ami almost the, 
^vhole class of suits between landlords and their tenants, are chiefly young University 
graduates, who have uo knowledge of the world, and who are iu many points as ignorant 
of the habits, customs, and feelings of the people as any European. They are usually 
required, after they have obtained their diploma in law, to practise in the High Court, 
or some Zillah Court, before they are appointed as Munaiffs. This should doubtless give 
them an insight iuto the working of the Courts, and to the practical operation of the 
laws, but as a matter of fact this condition is of very Uttle use. Those who can secure 
good practice do not care to exchange their profession for the service, while it is only 
those whom we might describe in one word as “ bailees,” and who, after a short time, 
give up attending Courts, which entails some expense, that are appointed Munaifls.” 

That was the candidly expressed opinion, not of an European 
official too often credited with the indisposition, from selfish motives 
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to accord the full recognition and generous acknowledgment of the 
♦value of the services of his Native fellow-officials which those ser* 
Vices may have merited, but of a fellow-countryman of the Native 
Judges themselves, and a fellow-countryman moreover whose oppor- 
tunities for forming a correct judgment on the matter, and general 
competency to speak with some authority on such a subject, he (Mr. 
Cockerell) was sure that his hon’ble friend the Maharaja could not 
gainsay. 

But as he had said before he did not think that the question 
before the Council ought to be determined upon this issue, and he 
had only referred to the subject for the purpose of showing that an 
argument against the amendment, even on the ground just stated, 
was not absolutely untenable. He had moreover cited the speech 
above mentioned in reference to what .had passed when this Bill was 
last before the Council, on which occasion lie had been rather severe- 
ly taken to task by two Hon’ble Members, who seemed to think that 
their lengthened period of service and assumed intimate acquaintance 
With the people of this country entitled them to speak with para- 
mount authority on such a question, for his remarks in regard to the 
personal characteristics of the Native Judges of our inferior Civil 
Courts in Bengal ; he thought it right therefore, and in fact incum- 
bent upon him in justice to himself, ti appeal to the plainly declared 
opinion of one of their own countrymen, which had been delivered 
under the responsibility that attaches to public utterances, in corro- 
boration of all that he had then advanced. 

Passing now to the question as to how the disposal of this class 
of suits could be arranged so as to conduce most to the interest and 
advantage of the community, he would first ask, what there was 
in the way of novelty or innovation in the principle underlying the 
arrangement by which particular classes of suits or proceedings, 
or suits or proceedings affecting particular classes of persons, were 
reserved to particular Courts ? He ctfuld point to several enactments 
by which the cognizance of particular kinds of suits and proceed- 
ings was reserved to special Courts or classes of Courts. So also 
.institutions of suits or appeals were restricted to a few Courts only 
in certain cases. He would take an example of this, appeals against 
I the decrees and orders of Munsifs. These appeals, though they 
might be, and in the majority of cases were^ tried by Subordinate 
fudges, could be instituted in the district Court only. Or he might 
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refer to Smell Cause Courts, which, although the Judges of these 
Courts were picked men of undoubted competency, had not juris* Jf 
diction oven to attach immoveable property in execution of their , 
decrees. 

Indeed he might say that there was no class of Courts the ; 
jurisdiction of which was not restricted or limited in some direc- 
tion; and his contention was therefore that the reservation of the 
cognizance of or power to deal with, a particular class of suits to 
certain specified Courts, did not necessarily imply the disparagement 
of anjr other Courts to which such authority was not extended, *and 
he hoped that the Council would not, from a too tender regard for 
the sensitiveness of Munsifs or any other class of Judges, or from 
any apprehension of popular misconstruction of the object of the 
change in the law contemplated by the Bill in its present shape, 
be induced to settle this question* otherwise than on the broad 
grounds of sound policy and the general interests of the tax-payer. 

In determining a question of this sort some regard should, he . 
thought, be had to the generally important character as well as the 
comparative number of the suits which, as regards the choice of 
forum, it was proposed to deal with in an exceptional manner. Now 
there could be no question in his opinion as to the greater relative 
importance of these suits as compared with that of suits between 
private parties, whilst their number was comparatively insignificant. 

From the sort of criticism that the action of Government was 
so often subjected to, the popular conception of it would seem to 
attribute to it a personal character, and that, moreover, of a not 
very creditable type ; nevertheless the Government* did not make an 
unscrupulous use of its power; it was not aggressive in its instincts, 
nor did it evince a teudency to encroach on or trample upon the , 
rights of individuals. So far from this being the case as was so fre* -yi 
quently, by implication at least, suggested, the Government was in 
fact in its appearance before the Courts, whether as prosecutor or 
defendant, no more nor less than the legal representative of the tax- 

paying community, endeavouring to protect the rights of that cora- 

munity which had been invaded or menaced by its opponent in the 

guit. Such being the case it would be 4 natural to suppose that the 

support and sympathy of the public in such a contest would be on 
the side of the Government, whereas the exact reverse of this wai 

found to be the caae/%nd notoriously the Government, instead of 
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^joying special advantages in the conduct of its litigation,, might 
be said to litigate at groat disadvantage. This fact was brought out 
clearly in the very small percentage of costs recovered in execution 
of its decrees. 

' Another important consideration in favour of the Course proposed 
in^he Bill was the increasing difficulty in regard to the maintenance 
of an , adequate legal agency for the conduct of suits. If the 
Government must defend suits and carry on litigation, in every 
OtviJ Court in the country, it was evident that an expenditure for the 
maintenance Of an adequate staff of Government Pleaders must be 
incurred which would be wholly unreasonable with reference to the ob- 
ject in view, and entail a burden upon the finances of the Empire, 
did consequently upon the tax-payer, which the exigencies of the 
case would not justify. 

For these reasons he hoped that the amendment of bis hon'ble 
friend, the Mah6r&j& would not be accepted. 

The Hon'ble MahAkAjA Narendra Krishna said that it was 
with extreme difiidence he would venture to offer a few remarks on 
this Bill. It aimed at consolidating into one law all the enactments 
passed by the legislature from time to time for regulating the trial 
of civil suits. If even the legislature had confined itself strictly to 
the mere embodiment of the provisions of the old laws into one com- 
„ pact form, the opportunity should not have been lost of introducing 
improvements urgently needed, or of adopting modifications and 
omissions justified by past experience. But when there was obvious 
departure from this circumscribed course ; when it was proposed to 
curtail the powers of some judicial officers and to increase those of 
Others ; when important changes in Civil Procedure were suggested, 
surely it behoved them to consider and discuss, not only the new 
points brought forward, but also to recommend important improve- 
ments which might occur to them, inasmuch as such a proceeding 
would obviate the inevitable necessity of re- discussing the consoli- 
dated Bill soon after it passed into law. He would observe in the first 
. place that the terms of the contract between lender and borrower 
should always be allowed to be settled among themselves by laws 
based 6n the sound principles of equity, and political economy* 
The capitalist, when he was forced to go to law to enforce the fulfil- 
inent of the terms of the contract, had to encounter difficsilties of 
Various sorts, audincur certain unavoidable e%enses not recoverable 










by lav, up to the date of the realisation of his money. It would there#. 
fore be considered a grievance by the capitalist if the rate of interest ' 
contracted for was cut down after the decree at the’ discretion of the. . 
Court } a proceeding which directly tended to over-ride the substan- ! ■ 
tive law on the subject as provided iu section 2 of Act XXVIII of 
1855. The kind object of the legislature — to protect the helpless 
borrower — might be defeated by the lender exacting commission and 
other charges before granting the loan, knowing that the law would ’ 
only sanction the legal rate of interest. He would therefore recom- 
mend that the substantive law in respect of the rate of interest 
not interfered with by the present Bill. The Bill threw greater 
obstacles in the execution of decrees than formerly existed, as by sec- 
tion 280 the decree-holder must apply for its execution on or before 
three years from the date of a decree ; and if in the first execution 
he failed to realise any benefit therefrom, he would not be allowed a 
second execution, unless he proved to the satisfaction of the Court 
that he had exerted himself to give effect to it. This would in effect , 
facilitate the evasion of the payment of a just debt, and would shield 
a fraudulent debtor. If the decree was kept alive by due measures, 
the time for its execution should not be barred until after the ex- . 
piration of twelve years. 

His Excellency the President said that he was unwilling to, , 
disturb or interrupt the Ilon’ble Member, and had therefore ' 
not done so before, as he was under the impression that his hou’ble 
friend intended to move another amendment ; hut he would beg to 
remind him that the Council had now before them the amendment 
proposed by Mah&rajd, Jotindra Mohan Tagore. 

The Hon’ble MauahAjA Narendra Krishna said that he had 
been making remarks on the general conteuts of the Bill, However > '[ 
as His Excellency had stated that it was the amendment only wMoh :|v 
was at present before the Council for consideration, he begged to 
state that he gave the amendment his unqualified support, as he failed 
to see that any evidence had been brought forward to enable the 
Council to form an opinion that the suits in question should not be ;, 
tried . by subordinate judges. It was a s matter of regret that the 
country would very soon be deprived tif the valuable services Of the : 
Hon’ble Sir Arthur Hobhouse j the laws passed which he had tho 
charge of had been generally received by the public with satisfaction! '• 
. With high legal attakunentshe combined an earnest regard for the 
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welfare of the son* of the soil, and his approaching departure there* 
fore would be felt by them as a great loss. 

The Hon'ble Mr. Hops said that at this late hour he would only 
*$y a few words on the amendment which had been proposed. He 
perfectly agreed with his hobble friend Mr, Cockerell in the view he 
took, that in placing the question before the Council as if it were 
chiefly one of competency or incompetency of Munsifs or Native 
Judges generally, the hon’ble mover of the amendment rather placed 
it on a false issne. When on a former occasion certain remarks 
"were made tending to suggest doubt as to the competency of the 
Munsifs, he himself spoke up in defence of them as far hi regarded 
his own Presidency ; and he should be ready to do the same on any 
fixture occasion. But that was not a matter with which they had 
any concern at present. 

« His hon’ble friend the Mahar&jS, in commencing to justify the 
amendment, had spoken of the law as it existed in Bengal as if he 
were under the impression that the same law prevailed all over India ; 
and it would appear that he was under the same sort of misapprehen- 
sion as he had told the Council he was under in regard to the previous 
amendment which he had on the notice paper. But the second 
clause of this section might have reminded his hon’ble friend of his 
error. For instance, he might mention that the law in the Bombay 
Presidency was, and had been for a long series of years, that all 
, Subordinate Judges were excluded from the trial of Government 
suits — and not only was that the case, but provisions to that effect 
which were inserted in the Bombay Revenue Jurisdiction Bill had 
been passed by the public, and by high official authority, without a 
single word of comment. His hon*ble friend apprehended that if the 
trial of these cases should be confined to too narrow limits, the pub- 
lic would hesitate to submit their own private concerns to the deter- 
mination of the Subordinate Judges, and that it would be a standing 
blot against them. Now it was well-known that none of these con- 
sequences had ensued in the Presidency of Bombay, where this 
restriction was in force ; on the contrary, we were frequently told 
that nothing could be higher than the position the Native Judges 
occupied amongst the people, notwithstanding they were under the 
disability which was now objected to. 

/With reference to the remarks which his hon’bie friend also 
made, that we should not have special tribunals for the trial of pub- 







lie suits Mr. Hope might point out that Munsifs* Courts might, as it 
was, be called special tribunals, for they were subject to a money* 
limit as to jurisdiction ; and it appeared to him that there was no 
reason why they should be allowed to try eases against Government 1 
without limit of any kind when they were subjected to a prohibitive 
limit in another direction. 

Moreover, the section of the Code which was under bonsidera** 
tion was of a purely permissive nature. It did not prohibit the 
subordinate Courts from trying cases of the nature to which it refer* 
red. But it provided that when a case of this description came before > 
such a Court, a certain time should be allowed during which the Go- 
vernment, if it thought necessary, might come forward and make any 
objection it might have to the case being so tried, and the decision 
on such objection would rest with the superior judicial tribunals. , 
With. reference to the allusion made to section 25, as giving the Govern- 
ment all the power it could require in this respect, he would state that, 
so far as his experience went, he believed it would be very much more 
difficult to bring the provisions of section 25 to bear on a case of this 
kind than to work section 417. Section 25 was intended to be 
applied as an exceptional and special remedy ; . and it would not be 
considered by the District Courts as a sufficient reason for removing a 
suit from a Subordinate Court, a to state that it was a suit of importance. 

In su<fh a case the superior Court would hold that the Subordinate 
Court was empowered to try such cases ; and as no special reason for 
the application could be given, it would decline to remove the suit from 
the lower court. He was speaking in this matter from experience, 
as it had been his fate more than once to apply to a superior Court 
to have a Government suit withdrawn from a subordinate tribunal 
and to meet with a refusal. Even if the provision on this subject 
in Bill No. IV had been passed without alteration, it would hare 
been nothing more than re-enacting the general law of Bombay, ; ; 
which had existed for a long time without any ill effects have been , 
felt. But in the way the provision had now been put, it was merely . 
a provision by which suits of great importance, or in respect to which 
strong local feeling existed, could be withdrawn from the cognizance '>( 
of the Subordinate Courts ; and not only was the power of withdrawal 
as now provided less derogatory to the dignity of the presiding; 
officer of the subordinate Court, but it would effect an immense 
saving in the matter of time and expense to the parties ; because, if 
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the case was a large and important one, it was not to be supposed 
that the Government would accept the verdict of the lowest Court) 
unless it were clearly shown that they were wrong : they would carry 
the case upwards even to the High Court. 

The Hon'ble Sin John Staachey said, if the amendment had 
been brought forward with an object the very opposite of that with 
which the amendment of the Hon’ble Member was made, and it had 
been proposed to take away altogether from the subordinate Conrts 
the power of hearing suits against the Secretary of State in Council 
and the officers of the Government for acts done in their official 
capacity, he for his part should have given it his support. Amongst • 
civilised nations, such as those which existed in some of the countries 
of Europe, the best safeguard against arbitrary and illegal acts on the 
part of the officers of Government was to give the Courts of law 
Authority to decide between the persons who considered themselves 
Aggrieved and the officers of Government, That was true where the 
Government was the servant and not the master of the people, and 
where both the people and the Government had perfect confidence in 
the Courts. But it seemed to him that that was by no means true in 
a country like India. lie believed that through neaily the whole of 
India the people were quite incapable of understanding the idea that 
the proper way of giving to a man the means of redress for injury 
received at the hands of the Government, was to give him the* power 
to bring a suit iu a petty Civil Court. Sir John Strachey believed 
that if the man thought at all, which he certaiuly did not do on such 
a subject, the only light in which he could look on such a law was 
that it was another illustration of the strange fancies that his 
English Governors took into their heads. 

He believed the law in regard to this matter to be wrong in 
principle. He quite admitted that it had done little or no harm in 
practice. The hou'ble member said that these powers had not been 
abused. Sir John Strachey had no doubt that that was perfectly true. 
But he thought it would be more correct to say that these powers had 
been little used, and consequently they had done no harm. Still he 
thought them wrong in principle, because he believed that the first 
object essential in this country was a strong executive authority. 
Giving power to petty Civil Courts to call in question acta of the cp- 
ecutive authority gave as a matter of fact the people no means what* 
ever of redress against injuries inflicted upon them. But to give 
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these powers to subordinate Courts had a distinct tendency to weaken 
that authority which it ought always to be our object to strengthen. 
This particular little section to which the Kon^ble member objected, 
in Sir John Sfcrachey's opinion, did not go half far enough. Still it 
was better than nothing, and he accepted it with a certain amount of 
thankfulness. . 

The Hon’ble Sir Alexander Arbuthnot intended to vote in 


favour of the amendment. He regarded this question, as his hon'ble 
friend Sir John Strachey regarded it; mainly from a political point 
of view. But-the conclusions at which he arrived from a cousidora- ; 
tion of the question were, he regretted to say, essentially different 
from the conclusions at which his hon’ble colleague had arrived. It 
seemed to be admitted on all hands that no serious practical in-* 
convenience of any sort had resulted from the state of the law 
as it now stood in the Statute-book. Had the section proposed by 
the Select Committee been embodied in the existing law ; had 
it been in operation ever since the Code of Civil Procedure had 
been passed in 1859; had it been merely a re-enactment of a pro- 
vision already in the Code, he should not have been disposed to V',, 
advocate its removal. But he thought that the case was essentially , 
different when it was suggested to remove from a body of useful pub- 
lic servants powers and jurisdiction which they had long exercised 
without apparently any perceptible disadvantage to the State. And 
when we had before us the evidence of numerous eminent judicial 
officers— and he thought he might add the evidence and opinion 
of numerous members of the official class not belonging to the 
judicial establishments of the country — that the efficiency of the 
subordinate Courts during the last twenty years had vastly and 
remarkably increased, he thought that, for the sake of what hip 
hon'ble colleague regarded as a principle, which he himself regarded as / ' 1 / 
an idea, but about which there might be a good deal of dispute~*he 
thought that it would not be the part of wisdom that this Council 
should show that mistrust which would be indicated by the passing 
of this section as it now stood in the Bill, towards the particular , 
class of judicial officers against whom it was directed. $- 

His faon’ble colleague had more than once in the course of his ; 
speech designated these Courts as petty Civil Courts. They were Of ! { 
course Courts of inferior jurisdiction, but they were Courts of grfctt' 
importance and deserving of great consideration in connection with 
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the administration of justice. Our policy, o»r aim, andourdesire 
had been for many year# by every possible means in Our power to 
nise and elevate the standard of these Courts. It was.not denied 
that a great deal had been effected in that direction. There might 
: j» many difficulties j there probably were some inefficient Judges. 
But even in other ranks of the judiciary, instances of that sort were 
not wanting. And ho deemed it to be a good and salutary principle 
that if you wanted to make people trustworthy, you should show 
Jhem that yon trusted them ; And when you had indications of real 
and material improvement, then he thought that it was a mistake to 
pass any measure calculated to manifest a distrust which was not 
called for by the most urgent and practical reasons of State policy. 

The Hon’ble Sir Arthur Hobhouse said “ Perhaps it is 
because I have never been in the painful position’in which my hon’ble 
friend Mr. Hope tells the Council he has often been placed, namely, 
aa defendant to a suit, that I have never been able to satisfy myself 
that this is a question of very serious, importance. Even if the 
, clause stood as it was in Bill No. IV, i do not think it is veiy 
important. And that is shown by nobody being able to show any 
evidence of the ill-working of the law, either in Bengal where the 
subordinate Courts entertain these suits without restriction, or in 
Bombay where they are forbidden to entertain them at all. If the 
clause stood as in Bin No. IV, I confess I should not be able to 
maintain my ground against such an argument as we have heard from 
toy hon’ble friend Mahartf jd Jotindra Mohan Tagore. I have shown 
that conviction in the most practical way by succumbing to his 
arguments in Committee, and voting with him on his proposal to 
alter Bill No. IV. But it seems to me that the rule now laid down in 
Bill No. V ‘gives a convenient rule of practice. It is one which will 
leave all petty suits of this kind to be decided in the Munsifs’ Courts, 
aua will give time to consider whether the more important suits shall 
.be taken into the District Courts. My hon’ble friends have advanced 
"" arguments for this provision which I will not repeat. But there is 

ar g UInent which s ee«ns to me worth consideration, and that is 

the argument which arises from the course of appeal. If a suit is 
decided in a Munsifs Court the appeal lies to the District Court, aud 
| tjie case does not reach the High Court excepting in that most 
| wsfttisfaetory of all shapes, a special appeal. But if a suit is decided 

f: > $>« iastftftcft in the District Court, then the appeal lies direct 

,# ’ '■ 1 
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to the High Court, whieh has the whole case before it uud can 
according to the merit*. I believe I am right la paying that my 
hou’Me friend the Maharaja Jotiudra Mohan Tagore aad those . with 
*k««t he acts have the greatest confidence in the High Conrts. aud 
Would be glad that easels of importance should be decided on their me- 
*U* by those Courts, It is true that the District Conrt can callup a 
ease whom it thinks fit, But it is not nearly so likely to oallupa 
ease th the ordinary course as if there was a provision for a particular 
dW of sails that notice should be given to it npon whith it should 
Htake up its mind. It seems to me that this is a provision which 
is likely to operate as intended, namely, that important earns shoifid 
ha decided, ab it is desirable they should be decided, by the higher 
tribunals, and that unimportant cases should continue to be tried, to 
they toe now tried, by the subordinate Courts, • , ,, j , ( 

His Houoor tub Lieutbnant-Govsrnor said he felt ashamed 
to ta be up the time of the Council to that late hour, hat as , bib 
hon’ble friend Jotiudra Mohan Tagore had dene him the 

honour to refer to him, he must say that he entirely agreed with hip 
hon’ble friend in every word that he had said in support of the 
amendment, His Honour observed that during this discussion the 
whole of the arguments which had been used had been directed tp . 
the question of the Muusifb’ Courts. But it was not only that 
.class of officers who were placed under an implied ban, but the 
whole of the Subordinate Judges of the country were by this, section 
to bis branded as being unworthy to be trusted with the frill, of 
suits in which Government servants were concerned. He thought 
it was tery wrong in principle that the Government should now 
come forward, on no particular grounds, mid state by implication 
-t&iit ib considered that its Native Judges were not to be trusted to fry 
'baito in Which the Government were concerned, although they were 
perfectly competent to try eases ia which other classes were ooh>- 
Weened, end claim for itself and its officers exceptional treatment 
in the Courts. • . . • /, ; 

■ : No doubt the section as it had . now been snuended was less 

WfMn to bbjection than it Was in the previous Bill/ but it was gtiH 

-eE-Worded is to throw a great slur fin the whole of that* valuable 
Ottos Of officers, the subordinate Judicial officers, For his part 
Iferthodght nothing showed so clearly the good Effect, education .bid: 
had in this country as the extraordinary improvement which bad 
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taken place of late years in the efficiency and morality of the 
Subordinate Judges, and our judieialestdbliehmeiits generally; and 
he thought that no more unfitting time could hare been chosen 
than' this to vast such a shir upon a most deserving class of officers* 
His hofi’ble friend Mr. Cockerell stated that cates of abu&er of 
“authority by Munsife in trying Government suits, and hostility on 
their part to the executive officer, had become so frequent as to 
Constitute a public scandal such as he considered would justify the 
passing of the provision now nnder discussion. His Honour had 
Called for a return from the records of the Bengal Secretary’s office 
of the number of cases which came before the Local Government, 
in which there was reason to suppose that officers of this class had 
abused their power, and he found that only two complaints of any 
kind had ever come under the notice of Government. One of these 
cases was the case of a Munsif who, acting with the concurrence 
bfthe District Judge, ordered the arrest of a Magistrate who had 
neglected to obey an injunction of the Court. That, His Honour 
admitted, was an unfortunate case ; hut cases of occasional abuse 
of authority were not confined to Munsifs or Native officers, and 
in this case Government would have gained nothing by the inter- 
* ference of the Judge, who, though consulted, never attempted to 
guide the Munsif to do otherwise than he did do, and must there- 
fore be presumed to have thought him right. The case occurred 
many yearB ago and the Munsif was punished. The other case to 
which he referred occurred a short time ago, in which a Munsif 
gave a decree against an executive officer for interfering with what 
he believed to be an obstruction on tbe public highway. The case 
was appealed to the District Judge, who gave his decision to the 
iame effect as the Munsif; so that there would have been no differ- 
ence if that case had gone originally to the Judge instead of to 
the Munsif. From the decision of the Judge the case was appealed 
‘ td the High Court, who decided that the Native Judge was right 
and the executive officer wrong. Therefore, the only two cases 
whiehHis Honour had been able to find were entirely opposed to 
the assumption of his hon’ble friend Mr. Cockerell as to the present 
Mate of the law leading to judicial scandals. As far as His Honour 
Was aware, there was no such scandal as that which had been alleged. 

I If there was atiy thing of the sort, the records of Government 
would surely show it. ... 
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The only other reason which had been given for introducing 
ibis section — at least as far as regards its application to Bengal — 
was, that some similar section had existed in Bombay for many 
yean. But he submitted that if that was the law in Bombay, the 
proffer method of legislating was to bring Bombay forwaqi to the 
state of things which was in force and which had worked so suc- 
cessfully here, and not to push Bengal back to the condition of 
things which existed in Bombay. 

He could not altogether agree in what had fallen from 'hi*' 
hdn’ble friend Sir John Strachey, because, although His Honour 
agreed with him that it was most important to maintain a strong 
executive administration in this country, yet there was no way in 
which an Executive Government could better show its strength 
and its consciousness that its acts were all founded on a just coot 
sideration for the rights of others, than by its willingness to submit 
its eondnet to the criticism of the Courts, aud to stand before these 
Courts on terms of absolute equality with the humblest suitor. 

The question being put, 

The Council divided— 

Ayes. 

Maharaja Jotindro Mohun Tagore. 

Mr. Colvin. 

Mr. Bullen Smith. 

Maharaja Narendra Krishna. 

Sir A. Clarke. 

Sir. A. J. Arbuthnot. 

His Honour the Lieutenant-Governor. 

His Excellency the President. 

So the motion was carried. 

The Council adjourned till Thursday the 29th March 1877, 


Noes. 

Mr. Cockerell. 
Mr. Cowie. 

Mr. Hope. 

Sir E. Johnson. 
Sir J. Strachey. 
Sir E. C. Bayley. 
Sir A. Hobhouse. 


The Council met at Government House on Thursday, the 30th 
March 1877. 

The Hon’ble Sir Edward Batwsy moved the following ameitd- 

■ meats r ■ * 

That in section $22, for clauses (b), (c) and (d), the following clauses 

he substituted - 

■ (jfy by mortgaging the whole or any part of such property : or 
(«) by selling part of snob property ; or 
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Qfy Ky IXiU n g Atv farm or mttBftgiWfr by fawetf « another -the. whole 01 
my put of snoh property for any tom- mot sxeeeding twenty 
years tows the data of the otoee of Sato; oa •..'■•• 

patflybyWof suefa mode* and. partly bj or <#«•». ©f tfem 

; He^ukid that if IJon'bte Members would look at. section 93$ 
as at present amended, they would aee ; thaf clauses: (b) anA ( 4 ) «g& 
fe) of the proposed amended section weEe counterparts. of clanse* in. 
the present section. The whole force of the amendment ky i% thft 
fknse which watt lettered (d). As the section a* present. stood in 
the. Bill, the Collector was authorised to do. what the* proposed 
amendment gave him power to do, but only at the requert of • tit* 
decree-holder, sod in such case there war no limit of time according 
to tire Bill ns at. present drawn to his management or interference. 
Sir Edward Bay ley's proposed amendment was in effect to; give 
the Collector this discretion without the consent of the decree-holder, 
hob it limited the term of bis management to n period, o£ twenty 
years. The main object which particularly he had in view* was the 
treatment of the very numerous class of petty holdings and rights 
in the Upper Provinces, which it was very difficult to deal with in 
any other way. As a matter of fact these rights were often attached 
for default of- revenue, and he could, xecolleot, amongst, his earliest 
experiences, the. late. Mr. Thomason was ever urging, upon all 
Revenue Officers the extreme expediency of adapting* this, course of 
procedure, in preference to any other, that was to .say, the expediency 
of satisfying the demand against the defaulter by . transferring hia 
share , to the. management of some coproprietor, or fellow-sharer. 
The properties in. themselves were very often mixed up with those 
of others, so that it was difficult to get any one exeept afellow- 
villager to take them iu mortgage.; indeed. a jplaa* of 1 persons who 
were Unused to the village system generally, could hardly afford to 
take them up in mortgage, but the. villagers could usually manage such 
properties acaong themselves in some way op, other together with 
their own holdings and make a profit by it. In fact this. practice 
of, sjrnres of others, was , a. naturaj ^id indjgenons 

arrangement which had always gone on with regard to ; afepeaft 
fjNoi® of kind, If a man went on e pilgri«wg«^o» enlisted, 
or left the village for any other reason, his share was- usually, made 
over to one oriotker of the ahareholdemia timvUkg&w'hbdeelt 
with it as the owner, pud his revenue and ordinarily, managed bis 
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domestic affia,irs for him. Them wa» no law precisely on thi« 
•ofcjeot ; H had been a kind of natural arrangement; an arrangement 
on honour utilized for the' mutual advantage of. the' people of the 
village. And' in many eases, the. right of the absent shareholder 
had been protected in that way long beyond the periods of limitation. 
When Sir Edward Bayley bad charge of the Kangra district 
shortly after it come under British rule, he found that during the 
previous government of the Sikhs and Qoorkbas, large numbers of 
villagers had left in discontent and had sought refuge across the 
Sntlej in States under our protection. But when the Kangra 
district fell under the British Government these men returned. It 
was a long time however before they were all, aware of the amelio- 
rated condition of things at their own homes ; some did not come 
back for eight or ten years after we occupied that district; Many 
had been absent twenty, thirty, forty, and fifty years, and 1 in the 
meantime the regular settlement had been made in. the Kangra 
district; and the rights of the absentees had been settled with others; 
but when these men came back, they invariably looked to receive 
back their property, and a practice instituted by his predecessor 
Mr. George Barnes was followed with great success. A man, for 
example, came back and said—" Forty, years, ago I left this.- village, 
and my rights were made over to such and. such other parsons.” 
The' claimant was referred to the Chief Revenue Officer of. the 
district, who had instructions to take the claimant to his- village 
and settle the case by voluntary agreement amongst the villagers* 
and in no single case was the right of these men ever refused.. On 
the contrary, the right'' was acknowledged in spite of. the lapse, of 
many years, and in spite of the fact of a new seilement having 
been made giving to those others in possession a legal' and usually 
indefeasible claim to the' property. It was amongst that, class of 
people the natural mode of helping absent shareholders ;, it had 
therefore been the practice we had adopted with great advantage 
in managing the estates- of petty revenue defaulters; it ■; was an 
©xtremel^ ancient practise, and it: mas more- applicable to. that class 
of cases than any ether mode, and ft seemed one; then, which it 
sms trike and appropriate to adopt in realizing other demands, be- 
ridesthosefor arrears bfrevenue, 

< Tfce-objeotions to the proposal to give the Collector; the- poster 
of adopting this mode of arrangement were of two classes. Ono 
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ofthepbjections was that the management did not secure the im- 
mediate payment of the creditor,and that the creditor having got 
a decree . for immediate and instant payment without regard to any 
other interest, was entitled to have the benefit of that immediate 
payment. This opinion Sir Edward Bayley knew was very 
strongly held by very many gentlemen. But he thought the speech 
of his hon’ble friend Sir Arthur Hobhouse the other day must 
have convinced them that it was a principle absolutely unknown 
to the English law — a principle which he might say was not te- 
oognized by law in any civilized country. It was a theory which 
bad grown up, he believed, in India alone amongst a certain class 
of jurists who had not very wide experience of the principles of 
jurisprudence, and which they were pleased to think was a logical • 
result of the doctrines of political economy. Sir Edward Baylbv 
thought it could hardly be called the result of the doctrines of any 
science at all, much less of the doctrines of political economy. He 
did not himself see how such result was to be . upheld without 
contravening the real principles of political economy, or applying 
them blindly, and without reference to the fitness of the application, 
to the facts of the case before the Council. 

The other objection was that we should give a great deal of 
trouble to the Collector. He understood that there would probably 
be on the average about two hundred and fifty cases of execution 
of decrees agaiust landed property made over to the Collector in 
' e ach district of the North-Western Provinces where this class of 
cav pa was most likely to arise. It was not proposed, nor was it 
likely, that they should be all dealt with in this way. In some 
renfw no doubt actual sale would take place ; in others some of the 
various modes provided in this section of the Bill would be put 
into use. It would probably be only in cases of small pStty hold* 
ings which were almost of no saleable value that the inode provided 
by clause (d) of his amended section would be employed ; if these 
were left to any other process, it was a question even whether the 
creditor /would in most cases ever realize his decree. Indeed such 
a mode, of. dealing with cases of this sort would ignore what, Sir 
Edward Bayley thought he had shown to be the indigenous and 
natural and popular means of getting over such difficulties, the 
practice employed by the people themselves time out of mind, and 
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which gave a reasonable hope that the creditor himself might get 
his money sooner or later. 

' The extreme number of twenty yeattT had been fixed for this 
process, because it was supposed that if the object of the manage- 
ment could not be effected in twenty years, there would be little 
hope that it could be effected at all. As a matter of fact twenty 
-years was an extreme time. He believed that five, ten or fifteen 
years were the ordinary terms for which shares were put under 
management for default in payment of revenue. The amendment 
Would of course include all the Provinces which had small tenures,— 
the Panjab, Oudh, and the greater part of the Central Provinces. 
He could not of course speak so confidently as regards other Pro- 
vinces, such as Bombay and Madras. This mode might not be 
equally applicable to them. But it was quite competent -to the 
Local Government to give a discretion to their Collectors as to the 
use of these powers, assuming that the sale of lands in execution 
of decrees was made over to them. He believed that in one or 
two large provinces — Madras and Bengal for instance — the agency 
of the Collector would probably be not employed at all. At any 
rate, it would only be in those particular instances in which this 
mode of procedure was applicable that it would be usually applied ; 
and in those it only would be practically useful, and then probably 
it would be the only way in which the creditor would have a chance 
in most cases of realizing the full amount of his decree. He how- 
ever regretted to say that clause had been struck out of the Bill 
in Committee under what he believed to be a misapprehension of 
its true character and probable effect, and be therefore at the time 
gate notice- that he should move to re-introduce it on the present 
discussion of the Bill in Council. It was with this object that he 
moved the amendment. He might say a good deal more on the 
general principle of this clause, but he thought what had been said 
would be sufficient to allow the Council to understand the urgency 
of the reasons upon which he proceeded, and to enable the Council 
to judge of the expediency of restoring it. 

Hie Hon’ble Maharaja Joti&dra^Mohan Tagore said that he 
did not pretend to any knowledge of jurisprudence, English or 
Indian ; bat speaking from a common-sense view of the question, 
he was one of those who thought that a creditor ought to have 
every reasonable facility tor the recovery of his money at the time 
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stipulated in the contract entered, into by 1m debtor.' He fully: 
appreciated the 'generous motive of the hari’ble mover ofthis 
amendment, hut he was sorry he could not support a proposal, which 
attempted to favour the debtor at the expense of an innocentthird 
party. The judgment-creditor might hove had to raise the . money 
da the strength of his higher credit from some Bank or some other 
source, and might have advanced it to his debtor in the certain 
belief that he would receive back his money within the stipulated 
period, and thus be able to liquidate his own loan on the due date; 
There were many' people in this country who advanced money iu 
this way. Bat if the Collector were to step in and order the judg* 
ment-debtor to repay his debt by instalments spreading over twenty 
years, and that too without interest, it might be ft great blessing 
t6 the debtor, bat it would be absolute ruin to the honest creditor. 
It would be reversing the principle of the maxim, that one should 
he just before he was generous, if this amendment were accepted $ 
for the Collector would have the sanction of the legislature to he 
generous before he was just. Besides this, he was not sure . whether 
the amendment if passed would be altogether a boon to the data 
for whose benefit it was intended. The better, clast of capitalist* 
Would retire from the field and the money-lending business would 
be in the hands of less scrupulous men. The greater the obstacles 
thrown in the way of the execution of decrees, the more stringent 
would be the conditions imposed by the money-lenders to cover the 
risk which they would have to run. The effect of the amendment 
would, he feared, very likely be that no money would be advanced 
on mere credit, and those who required to borrow would be foroed 
to mortgage their property and land or to sell them outright. - For 
these reasons he was opposed to the amendment. . .■ 

The Hon'ble Mu. Cockwbll said the hon’bie mover, of . the 
amendment had suggested the possibility of the BiU having assumed 
its present shape in Committee owing to some misapprehension: on 
the part of the hon’ble members by whose vote its provisions!* 
regard to the subject of the amendment were determined. ; 'He 
wished therefore to state for hk own .part, as one of the majority 
hy whose opinions those provisions were reguiated.tq disclaim 
most emphatically any misapprehension astotheir, effect, andhe 
proposed to confirm, this statement by the tote which hewouldgito 
today in the eveot of the Council dividing on the. ftuhject.of th« 




THE! LEGAL COMPANION. 49 

amendment. The difference between the hon’ble member's amend- 
ment and the provisions of the Bill on this subject was simply this, 
that whereas the Bill would allow farming and managing fora 
period not exceeding twenty yearn where the decree-holder consented, 
the hon’ble member’s amendment would allow of snch a course 
whether the ' decree-holder consented or not. There was no other 
difference between the procedure of the Bill in regard to this matter 
and the proposals of the hon’ble mover of the amendment. 

< ' The hon’ble member who last addressed the Council had Bpoken 
of the hardship of postponing for such a long period the settlement 
of the decree-holder’s claims without his consent, and had pointed 
out that there were conceivable cases in which snch postponement 
wonld he almost tantamount to the ruin of the decree-holder. He 
(Mr. Cockerell) thought that this was probably not an exaggerated 
view of the case. Decree-holders were not necessarily always capi- 
talists, who, so long as the security was good and the interest ade- 
quate, could afford to wait for the gradual repayment of their 
advances. 

1 He believed that it was a not uncommon practice in this country 
-—at all events it was so in Lower Bengal — for people to advance 
on good security, money which they had either themselves borrowed 
from others, or for the early return of which they had made them- 
selves responsible, and if they did not recover their money so sis 
to be in a position to replace it within the period upon which they 
had calculated, it was not too much to say that the consequence 
might be absolute ruin to them. 

Where there was no such exigency for an early recovery of the 
fr pnrhint, advanced, it was reasonable to suppose that the legitimate 
influence of the Collector, which was recognized in Bengal to a 
degree, and in the North-Western Provinces and in 
Bombay and Madras to au even greater extent, wonld be always 
found sufficient to effect an arrangement for the satisfaction of the. 
decree-holder’s claims by the process of gradual liquidation. 

" Hsitoe it seemed to him that the distinctive feature of the 
amendment, as contrasted with the existing provision of the Bill>. 
would— if the amendment prevailed— only ‘ come into operation in 
those cases, in which it would £>e a quasi suicidal action on the part 
of the decre e- holder to consent of his own free will to a protracted 
l iquidation , of his, claim ; and. it was for the Council to consider 
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■ , . w + i. e two Hon’ble Members who bed spokea 

mmewlmt of to objection which 
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at present, money-lenders stood a very poor chance oM*mg WP«d 
ThJanswer to that objection was essentially the same as * » ^ 

* tlm other The answer to the objection against the other elWJW 
1" to ole of to Bombay Ptodenc, to U, ™ 

diametrically o W c.ed to to Uw in to £-1 
lA n f fhose consequences had ensued. On tn pr 
he would point out that hitherto in many of the Native 
of which were admirably administered by most distinguished , 

we d^notfiud this severe law for the of land * 

money-decrees and for imprisonment for debt, and yet the p p 

managed to get loans, and money-lenders were not ruined st all. 
S thought it would be better * of argumg on ^l^e 

arid A priori grounds, we were to look at what was going on m these 
Native States We were told that in most respects they were much 
behind us, hut he thought that in these matters, in some matters 

connected with land-admiuistration and everythin®. »n fact in wtach 

action to suit native peculiarities was concerned they M -M 
in advance of us. This had, he thought, been well brought out - by 
ke replies given to the question asked in lfifl^regardmg the 
relative merits of British and Native Rule, which had been printed 
in u Blue iBook and laid before Parliament. ‘ 

* The Hon’ble Sib John Straphby said " I do not wish to 
give an altogether silent vote in favour of the amendment of my 
hoh’ble Mend Sir Edward Bayley, because I think it the duty of 
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those who have for many years taken part intbeactoal every-day 
work of district and provincial administration, and who nay be 
supposed to hate thus obtained some practical acquaintance with, 
the country end the people, not to remain silent on such a question 
as this, even when they feel that really nothing remains to be said 
about it: Thfe question raised by this amendment is, I think, in 
reality the same as that on which myhon'ble friend Sir A. Hob- 
house spoke yesterday with such admirable and convincing ability. 
My heo’bie friend performed by that speech a great public service. 
He pat Chid most important question of the sale* of land in oxecu- 
turn of decrees in its true light, and while he has left nothing, I 
think* for those who agree with him to say, except indeed to express 
their admiration and gratitude, 1 am quite sure that he has left 
nothing' to be said by those who disagree with him. I predict that 
my htm'ble friend, by bis speech of yesterday, has dosed for the 
present generation all controversy on this subject. That speech 
teaches ns how We ought to vote on the amendment of my . hon’ble 
friend Sir B. Bayley, for this amendment is the logical outcome of 
the principle which Sir A. Hobhouse explained to us yesterday, 
and which 1 hope 1 may assume that the unanimous voice of this 
Council has approved. If we admit that great social and political 
evils : hive to he remedied or prevented, and if we say that our 
Court* shall not be instruments for bringing undeserved misery and 
rain upon debtors, and that we have to provide an authority which 
shall ba able to bring about fair and equitable arrangements between 
debtors and creditors, it- follows necessarily that the more we can 
in 0 reasonable w ay strengthen the hands of that authority, the 
more’efaanee there will be that we shall succeed in the objects at 
which we aim. The provision in the Bill as it now stands, that, jit 
is> only with the consent of the creditor that certain measures for 
saving, the property of the debtor from being sold in execution of 
a. decree combe adopted, is entirely opposed to the assumption with 
which we; start To- say 'that the consent of the decree-holder shall be 
necessary- is flatly to contradict the principle which we now desire to 
ma intain. If the amendment of my hon’ble friend be carried^ I bo* 
lmvnthat the single serious blot which now remains in this provision 
of thw Biil wiU be removed ; and the Council may. then hop© that 
the lawba* at last been: put into a shape which will make it possible 
to carry out the object' which the most experienced officers through- 
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oat the greaterpiirt of India hate been foryears declaring tobe 
of paramount importance, andwhiehmy . hon’ble friend Sir A. Hob- 
house told us yesterday will be in complete accordance with the 
intention* of the eminent men by whom the Code of Civil Proce- 
dure was framed. Having, my Lord, myself held almost every - 
office, both in the Regulation and Non-regulation Provinces of 
Northern India, which a Member of the Civil Service ordinarily dm 
hold, I have had perhaps better opportunities than most men, of at 
least making myself acquainted with the views which have been 
held on this subject by the most distinguished officers of the Go- 
vernment, and by the most intelligent members of the native com- 
munity. I know of coarse that high authorities have thought other- 
wise; but even they I believe must admit that there is perhaps no 
great subject of public importance that can be named on which there 
has been so general a consensus of opinion in Northern India as 
there has been on this. 

“There has no doubt been much discussion about the exact* 
nature of the remedies to be applied, but almost every on© has 
agreed that the unrestricted transfer of land to strangers in the 
execution of decrees for debt has led and is leading to much social 
misery and political danger. My own personal experience during 
the last thirty years or more enables me to confirm without hesita- 
tion the statement which was made yesterday by my hon’ble friend 
Sir A. Hobhouse, that this is a subject on which there has been ho 
oscillation of opinion ; and it seems to me impossible to suppose that 
Ml the eminent men who for a great number of years past have had 
the best possible opportunities of forming an opinion on the subject 
should have come to this practically unanimous conclusion without 
good reason. . 

“ I think, my Lord, that the truth is that the authorities who 
have taken the other Bide of the question have sometimes been ted 
astray by the mistaken application of true economical principles. 
The present case offers a good illustration of the way in which' poli- 
tical economy gets a bad name without the least reason. The truth 
seems to me to be, in the present instance, that the principles Of 
political economy do not in the very slightest degree teach us, that 
in Northern India, or in many other parts of India, there ought to * 
be no interference with the sales of land in execution o( decrees. - 
What politicalncooomy does teach us in regard to 1 Util matter is 
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merely this abstract principle, that such interference tends primd 
facu tocause loss of wealth to the community. Bat a Political Eco- 
nomist, if he understands his own science rightly, does not go be* 
yond this, and he may with complete consisteacy declare that there 
are other, and perhaps more important, considerations than those 
which his own science deals with, which render it wise to accept such 
loss ; and he may even believe that neglect of those considerations 
will 1 lead to loss of wealth still greater, I am convinced that such 
considerations exist in the present case. Political economy never 
teaches ns to carry oat theories without reference to facts. I deny 
that these provisions of the Bill are open to economical objections, 
and I believe that, with the amendment which my hon’ble friend Sir' 
E. Bayley has now proposed, they will afford a very moderate, reason- 
able, but I hope sufficient, safeguard against serious evils without 
interfering with any true principles.” 

The Hon’ble Sir Arthur Hobhoush said : — “ To a certain ex- 
tent my hon’ble friend Sir John Strachey has anticipated what I was 
about to say. It seems to me, as it does to him, that those who haw' 
accepted as sound the general line of argument that I submitted to' 
the Council yesterday should support my hon’ble friend Sir Edward 
Bayley ’s amendment. We must remember that those powers which 
the amendment would give to the Collector are already in the bosom 
of the law although they there lie almost unused. Section 243 of 
the masting Code gives to the Court unlimited power to manage pro- 
perty which is attached, and to pay the debt gradually oat of the' 
rents. It also gives to the Courts unlimited power to postpone the 
sale in order that the judgment-debtor himself may make arrange- 
ments, one of which arrangements is letting the property in farm. 
Section 224 contemplates that the Collector may exercise similar 
powers, though unfortunately it is coupled with the fatal proviso 
that security most then he given for the amount of the debt or the 
value of the land. Now of coarse it is quite competent to our op- 
ponents to say that although these powers are already in the law 
they are mischievous, and that wg ought to strike them out. But 
if we accept the principle that the decree-holder is not, and ought, 
net to be, the owner of his debtor’s land to all intents and purposes^ 
then such a power as the amendment contemplates is most essential. 
The cither courses which the Collector may take are sale, mortgage, 
or letting on such terns as will raise money at once to pay the debt. 
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Butthese courses aUproeeed on the prinriplethat the creditor has 
A right 'to havean immedsatoand Mi payment of his debtout of 
his debtor's land, and they all involve practically the alienation of 
the land. What we want is some coarse Which does not invite the 
Seal and complete alienation of the land, hut which more. resembles 
tint coarse adopted by the English law under the writ of ele$t 
which I mentioned yesterday. Suppose the ease of a country which 
is desolated by famine; The land there may for a considerable spade 
of time be producing absolutely nothing, and if the creditor elects 
to have tike land of the debtor sold immediately or disposed of in 
some other Way which shall raise the whole amount of the debt 
immediately, the land may go for heat to nothing, and the ereditor 
may buy it in, as he usually does, for next to nothing. But if the 
land can be held on for a time, better times will come, and the land 
may produce something not only for the creditor but also for its 
owner, I should therefore be very sorry if the Council thought it 
rigbt to strike out of the existing law these- powers Which are in it 
But if it is. not right to strike them oat, surely it is right to make 
them living powers instead of dead powers, I gave the Council 
yesterday evidence to show how very inoperative these sections had 
been, aud it is my confident belief that if such discretions as these 
am left entirely to legal officers anting in districts where the peasant 
defendants are-ignorant, helpless, without skilled advice,, and totally 
unable to urge the Court into action, so long they will not -be of 
any aery* great, use. In fact it may be said that a Court of law 
carries such powers as these 

c Ab the Sint bears fir©', 

Which much enforced shows a hasty spark,. 

And straight is oold again*/ 

. “Now our predecessors clearly bsw that truth} they clearly 
saw that if they were to make these powers of use they must be 
committed to administrative hands and not only to legalhands. 
That is, what 1 say now, and that Js the effect of Sir Edward Bayley's 
amendment. 

, “The only alteration we are making, in the principle of the. 
law is that, we do not. require security to be given when the Collector 
bps. the management of the property.,. But as. I understand .the ob- 
jection to the proposal, it is not grounded, on the fear that the 
creditor will lose, the security.of the land, but on thehardship caused 
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by delay* and by kfiepiog/tfee credStwowt! ofhia money* Now the 
creditor is, just as wash kept out of hw isoftey whether seettrity ia 
or not. By security we do not mean security that can be 
enforced- during management : that wcmldhfi an, absurdity, andmake 
the management; totally nugatory. What iemeantis that, the cm* 
ditar shallhave security which shall taj» effect after themanaga 
meat comes to, an end, or, in case the land it, said under some 
paramount claim as.forarrearsaf Government revena*. But such 
security asthat is -equally wanted when the Court has the. manage* 
meat of the property. All the liabilities whichmay oceue te the 
land in the hands .of the Collector may equally occur to it whim 
in the hands of the Court. No such security however is re- 
quired if the Court has the management ; and- why it shomld, be re- 
quired because the Colleotor has the management I cannot con* 
eeive. . . 

“ Now. I will make one or two remarks on the arguments which - 
have, been advanced against the amendment. I understand my 
hon’ble' friend Maharaja J otindra Mohun Tagore to rest his objection 
entirely on the right of the creditor to be paid aionoe and on tbe 
evils of 'delay; and as lie said, if the Court has tbe power or the 
Collector has the power to order the debt to be paid by instalments, 
it will be a serious thing both to tbe lender and the borrower. Now 
tbe Court has the power under- the Codey and has had the power 
at least since the year 1859 — I do not know how long before-— to 
direct any debt to be paid, by instalments* Yet we have- never heard 
that the money-market was disturbed by- that power, or that -either 
the lender or the borrower had been injured by tbe exercise -of it.. 

“ Then my hon’ble friend says that you - will - drive the> honest 
and more respectable: lenders put. of the market and call inn class 
of men- whom it is not advantageous to< the -borrower to cdl in. 
But that is a very speculative matter, and it is one to winch this 
Dekkhau. Commission have paid a good deal of attention.-They 
give us an account of the classes^jand characters of money-lenders, 
and of the different ways- in which different classes of. lenders deal 
with borrowers; and- tbe .conclusion they come to is exactly the op* 
posite to that to which toy hqn'ble friend homes; I do not say they 
are right ; I am hot eompetent to forman opinion. Bat I say that 
it is a purely conjectural matter, and 1 think that such arguments 
ought hot to weigh with this Gounail one .way or another* 
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ii if k e n m y hon’ble friend Mr, Cockere^^ smallcapi- 
telists dealwith capitalfhieh is not their own, but borrow for tho 
ptirposeof lending again at a higher rat® of interest. I «to:to*fF 
to hear that the money-market is conducted on a© roitten asy*tou* 
of dealing in money without capital, and I should be surprised*! 
hear that the gentlemen who oonduot their business in that way u® 
net secure themselves by mortgages when they lend, their me**** 
The man who makes it his trade to borrow for the purpose of lend* * 
ing again is exactly the man who will secure himself by taking a 
mortgage. I think therefore we ought to know how that matter 
stands before we attach much weight to my hon’ble frienu’s^argu- 
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“Then he tells us that the Collector’s personal influence can 

effect such arrangements as are contemplated under this section. 
If that is so, surely it places the Collector in a yore proper position 
tO arm him with legal powers to do that which is a good thing, but 
which be now effects by some irregular, however beneficial, influence 
on the mi»d« of the persons with whom he is brought into contact. 

“I t hink it has not been sufficiently observed by those who op- 
pose this a mendm ent that these powers are not to take effect except, 
in those cases in which there is reason to believe that the judgment- 
of the debtor can be discharged without the sale of the whole 
of the property. I cannot help thinking that the case# contemplated 
ky my hon’ble friend Maharaja Jotindra Mohan Tagore and those. 
''wko;Uet with him are cases in which the property is in a hopeless 
state of insolvency. Those are not the cases in which the Collector 
is empowered to exercise the discretion which we propose to give to. 
fopfr He has first to satisfy himself that the case is a bond fide one ; 

, that there is a property which if properly managed may satisfy the 
debt and leave something to the owner, but which, if, it goea into, 
th® market at abort notice and on peremptory, sale,, will be lost, with 
■fJha ^Mult of ruining the debtor, perhaps without satisfying the, 
' ^editor.” ■ 

Hm. Honour *hi Lieutenant-Governor said that th® WBctiod. 
htforetheCouncil being entirely permissive, and. being theroforenot 
likelytoaffect ike part of the country in whioh he waa; interested, 
^should not take, up the time of the CouncU in, dJsodssiny^tim 
prinmple.Ol this section. He believed tlmt ike pyouiston* 
of th® section w*t* entirely inapplicable to the tenw»sof8ei«d. 
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although it might be the case that they were absolutely necessary 
|n some parts of the country of which be knew nothing. Therefore 
taking that view of the. case, and accepting the assurance given by ' 
his hon’ble friend Sir John Strachey, that in Northern and Central 
India the provisions of these sections were really required, he should 
ndt oppose the amendment before the Council. 

But he thought he might say a few words in regard to the pro- 
bable practical working of these provisions, and to the allusions 
made during the discussion to the powers of the Revenue Courts to 
deal with the mass of business which would be thrown upon them.. 
Judging frond the experience of the Non- Regulation Provinces of 
Bengal, in which sections precisely similar to these had been applied 
by Special Acts of Council, he thought that it Would be found that 
the powers of tbe Collectors to deal with all cases which would come 
before them would be quite inadequate ; and that the section could 
not be worked without a large increase of the Revenue-establish- 
ments. We had to work ‘powers similar to these in certain districts 
of the Chutia Nagpur Division. He saw by a return before him 
that we had already 320 petty estates attached for debt in four dis- 
tricts, of which 167 were under the management of the Collector 
in one single district. In 89 cases the current annual demand was 
below Rs. 100 a year ; iu 87 cases it was above Rs. 100 and below 
Rs. 500. His Honour did not think it was one of the functions 
of the Governmen t to take over the whole of the management of nU 
the petty holdings of the country, and if the Government did do ?. 
so, it would end by the Collectors being completely swamped with 
their work; for there was apparently scarcely an estate in the Dek- 
khan and parts of Northern India in which there were not already 
some heavy debts. 

, The Hon’ble Sir Edward Bayley wished to make % few re- 
marks in closing this discussion, and In doing so he would not ^pjbain, 
the Council long. The remarks v which his hon’ble colleagues Sir 
John Strachey and Sir Arthur Hobhouse had made practically dis- 
posed of the theoretical part of thp objections that were brought? 
forward against the amendment so effectually that he only shortl y 
diminish their force if he attempted to add any thing to what-thejr 
haff saiij in that respect. He wished rather to remark on due or 
two points of detail which those who opposed the amendment seemed 
to hate overlooked. . As regards the effect on a creditor who him- 
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self was a borrower, he thought not only had it been overlooked 
that the power of directing the payment of a , debt by instalments 
was no new one, for it existed in the old law long before the Code 
of 1858, but the provisions of this Bill were not confined to debts 
of any particular Class ; they extended to all debtors, and if the un- 
fortunate man who had borrowed money to lend it out again found 
himself in a difficulty, he would at the same time find under the 
other provisions of this Act that the Courts had power* to give him 
also a very large measure of relief, so as to enable him to pay his 
debts without being brought to absolute ruin. 

As regards moreover the economical effect which these clauses 
were likely to have, his hon’ble friend Mr, Hope had very justly 
pointed out that that particular principle on which they were founded 
had to a great extent been acted upon in Native States, and had 
there produced no such evil results as were anticipated. But Sir 
Edward Bayley would add also that it had been shown by expe- 
rience they could be worked with equal benefit in our own Provinces. 
This was the case notably in the Punjab. The spirit of this law 
had been practically in operation there from the day of the an- 
nexation until now. And what was the result there ? Was the 
land less valuable? Were the tenants less solvent ? Was the rate 
of interest higher? Was there, as a matter of fact, greater difficulty 
in obtaining credit by tenants in the Punjab than elsewhere ? It 
so happened that enquiries had been, independently of the subject- 
matter of this Bill, recently made on these points, and the result of 
the enquiry showed that the peasantry were less indebted and in a 
more flourishing condition than perhaps in any other British Pro- 
vince. No difficulty was found by them in obtaining money, nor, as 
far as he knew, did they pay a higher rate of interest than else- 
where. The real fact seemed to be that a moderate and merciful 
application of the law was in the long run as much to the interest 
of the creditor-class as to that of the debtor-class ; it was certainly 
to the advantage of the creditor to have to do with a prosperous, 
contented and substantial class of debtors, rather than with a 
pauperized and insolvent class. Sir Edward Bayley thought that 
the Dekkhan Riots Commission had shown how that in certain parts 
of the country to which their partjpulur enquiries extendfd, the 
Unrestricted action of the Civil Courts had, by various abuses, which 
he wpuld not stop to discuss, actually been the main cause of pro- 
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during the complete pauperization of the agricultural community. 
This surely was a result most deeply to be regretted, and he was cer- 
tain nothing could be worse for the interests of the creditors them- 
selves than the state of things disclosed in that report. The object 
of this Bill was to do something to prevent a similar state of things 
arising elsewhere, and the clauses he now moved were intended to 
give more full effect to the principle which the Bill had generally 
adopted in regard to the execution of decrees, and specially as re- 
gards thope for the sale of land, and to facilitate the application of 
that principle in regard to the more humble and more ignorant 
class of debtors. 

As regards one other question, namely, the influence which the 
Collector exercised in restraining the action of creditors, he thought 
it had been so satisfactorily set at rest by the remarks of his hon*ble 
friend Sir Arthur Hobhouse, that he (Sir Edward Bayley) need 
hardly say more, except that there were many cases in which neither 
the Collector nor any body in the world had any power to effect any 
thing with an unreasonable and harsh creditor. 

He had only further to notice the objection which his hon’ble 
friend the Lieutenant-Governor had raised from his own experience 
in the Santhal Purganas, as to the capability of the Collector practi- 
cally to work the provisions of this section ; his hon’ble friend had, 
he thought, overlooked one material difference between the Collec- 
tors in Bengal and those in other parts of the country. In Bengal 
the Collectors had not at their disposal the agency of the officers 
called tahsildars in the Upper Provinces, and mamlatdars in Bom- 
bay; they had not in fact the machinery which was used in other 
Provinces. As Sir Edward Bayley had said before, an exactly 
similar power was used in other parts of the country for recovering 
arrears of revenue, and the work was entirely done by the Collectors 
through tahsildars. Supposing tfiere were on the average from 
240 to 250 cases of execution against landed property a year in each 
Coileetorate, probably to not one in twenty of these on the average 
would this particular procedure be applied. The work which it 
imposed on each tahsildar would probably not be more than six or 
seven hours a year in each case, and probably each tahsildar would 
at , the ^outside never have more than fifteen or twenty such cases, 
And the supervising work of the Collector would not occupy him 
altogether more than one, whole day in the year. Of course if there 
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was no such machinery in any particular Province, this dausg would 
be inapplicable ; and if it were desired to use it more effectually in the 
Santhal Parganas, it might be necessary to provide the , Collector 
with better machinery. But that was no argument against the policy 
indicated by these clauses, nor against their introduction in places 
where the machinery already existed in complete working order, as 
it did in the Provinces to which the operation of these clauses was 
more particularly suited. 

The Motion was put and agreed to. 

The Hon’ble Mr. Hope moved the following amendments 

That the following clauses be added to section 336 : — 

“ The Local Government may, by notification published in the official Gazette, direct 
that whenever a judgment-debtor is arrested in execution of a decree for money and 
brought before the Court under this section, the Court shall inform him that he 
may apply under chapter XX to be declared an insolvent, and that he will be discharged 
if he has not committed any act of bad faith regarding the subject of his application, 
and if he plaoea all his property in possession of a receiver appointed by the Court, 

«» If after such publication the judgment-debtor express his intention so to apply, 
and if he furnish sufficient security that he will appear when called upon, and that he 
will within one month apply uuder section 344 to be declared an insolvent, the Court 
shall release him iTom arrest : 

“ But if he fails bo to apply, the Court may either direct the security to be realized 
or commit him to jail in execution of the deci ee.” 

He said that the hon’ble mover of the Bill, now under con- 
sideration, yesterday expressed the opinion, or at any rate quoted 
from elsewhere with approval the opinion, that the Indian law with 
reference to debtor and creditor was the most severe and anomalous 
in the world. The creditor was able to proceed against the pro- 
perty, not only present but future, and also against the person of 
the debtor. There was only one small door left open— a door which 
indeed had been slightly enlarged by the amended form of the pre- 
sent Bill, but which still was an exceedingly small one, he meant 
the door of the insolvent clauses. Under the Bill as it was bow 
before the Council, a man, if he chose to make a declaration of* 
insolvency, could obtain a release from imprisonment, and if his debt 
did not exceed a certain small sum the Court could give him his 
liberty for the future altogether* But it had been proved to be the 
fact in some parts of India that a very large proportion of debtors 
were absolutely . unacquainted with the existence of this door. I B 
the, document which had been so frequently referred to the Report 
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of the Dekkhan Biots Commission, it was stated of debtors ar- 
rested— 

“ Th»t they may on oertein conditions get free, or that the term o( imprisonment 
is not absolutely of unlimited duration and hardship, is also as a rule unknown to them.” 

And in consequence of that there arose a very large number 
of eyfls, which he did not mean to recapitulate, Caused by the fear 
of belug so imprisoned. The Commission consequently recommend- 
ed that when a man was brought up before the Court in the first 
instance on a warrant of arrest, care should be taken that he was 
made acquainted with this mode by which he could be saved the 
ignominy which he so excessively dreaded. As regards Bombay this 
recommendation had considerable force, more than as regards other 
Provinces, owing to the large abuse of these powers in that Presi- 
dency. It was not an impossible thing for a Subordinate Judge’s 
Court to be eighty or a hundred miles from that of the District 
Judge or the Civil jail. A man brought before the Subordinate 
Jndge was not only imprisoned, but sent off to a distant jail before 
in' practice he could declare to the Judge his wish to become an 
insolvent A large proportiou of these debtors were ignorant people 
who very seldom left their village and could not take advantage of 
the iusolvency clauses, until they had preformed this long and ter- 
rible journey. In order to support their recommendation tho 
Dekkhan Biots Commission pointed out that iu 1872, out of 1,877 
persons who were imprisoned, only 7 6 took the benefit of the In- 
solvent Act. The force of this fact could be best appreciated by 
bearing in mind another fact, that in 99 cases out of 100 these peo- 
ple had no property whatever. The Commission pointed this out. 
They said — 

“If, as is the case with the agricultural ryot of the Dekkhan, the debtor is a man 
With an established residence to which he is bound by the strongest ties; if his property 
is such that it is easily ascertainable and in great measure impossible to conceal ; and if 
such frauds as he may be tempted to commit in order to evade payment are punishable 
•Under the criminal law, the necessity for the alternative method of securing his property 
iu payment is reduced to a minimum.” * 

So that we might fairly infer that very large proportion of, 
these 1,800 men who were sent to jail, and who had no property, 
did not get' out simply because they were not aware of the advantage ■ 
which the law gave them. The object of the amendment therefore 
was to impose on Courts of first instance the duty of simply in- 
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forming the debtor that there were these previsions for his avoiding 
being sent to jail, provided he chose to take advantage of them. 
And the clauses had, with the assistance of the learned Secretary, 
been so framed as to give sufficient security against this power being 
t im flo use of in a fraudulent manner, because it would be necessary, 
when the debtor expressed his intention to become an insolvent, that 
he should take the proper steps, to do so in a certain time, and if he 
did not, the security would be debarred. Mr. Hope was well aware 
’ that it was one of the practical features of the whole question that 
there were enormous differences between one part of India and 
another. On this ground he had, at the suggestion of the hon’ble 
mover of the Bill, made a slight amendment in the terms of his 
amendment as it was originally laid before the Council The effect 
would be that instead of the clause being applicable to all parts of 
India, it would only have effect in such districts as the Local Govern- 
ment might think necessary. He trusted that in this modified form, 
which was designed to ensure the intention of the law being carried 
out, it would meet with acceptance at the hands of the Council. He 
trusted also that the case would not be injured by his endeavonr to 
compress what he had to say into a small compass. 

The Hon'ble Maharaja Jotindra Mohan Tagore said that in 
a country where the benami system prevailed to a large extent> the 
facilities for fraudulent transfers of property were necessarily great, 
and the dread of imprisonment acted as a wholesome check upon 
dishonest debtors. If the proposed amendment was accepted, it 
would in a great measure remove that check ; for if every time as a 
rule the Court were to expound the law of insolvency whenever 
debtors were brought under arrest, it would in many instances be 
construed tbat it had a leaning towards tbe debtors, and that it was 
the wish of the Court that the debtors should declare themselves 
insolvents ; the effect would be to encourage indirectley fraudulent 
transactions over the country. It would be far better to declare 
openly that there was to be no more imprisonment for debt thaif 
that the judgment-creditor should be led to undergo all expense and 
> trouble for the purpose of arresting his debtor, in order that the 
Court might read to him a homily on Chapter XX of the Code, and 
then release him from imprisonment. But he saw that the amend- 
meat as now proposed to be altered was to he permissive in its 
chteracter, aod he had every hope that the responsible head cif the 
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Bengal Government would never see reason to extend it to Bengal. 

The Motion was put and agreed to. 

The Hon’ble Sir Arthur Hobhocsb moved that the Bill as 
amended be passed. He said : — “ Before this Bill is dismissed into 
the outer world with all its imperfectiouson its head, I have one or 
two observations to make, but they will not be very long. First, the 
Council will observe that wef propose that it shall come .into force 
on the first of October 1877. That seems a long way off. But it 
must be remembered that the Bill has to be translated, and ipany 
persons have to make themselves acquainted with its contents ; and 
therefore the time proposed is not likely to be found too much. In- 
deed it is more likely to be found too little, as in the case of the 
Criminal Procedure Code the operation of which had to be postponed. 
The intervening time is also very useful in another way, because in 
the hurry of printing and general burry of work at the last moment 
mistakes must be made, which toay be found out in the, process of 
translation or the other processes through which an Act has to pass 
between the time of passing and of coming into operation. Oppor- 
tunity is thus afforded of introducing amendments before the mis- 
takes have caused inconvenience. 

“ There is still one section in the Bill connected with the vexed 
question of sales of land, on which I should like to offer some ex- 
planation. This is section 427, my remarks upon which I designed- 
ly postponed yesterday, because I thought my hon’ble friend Maha- 
raja Jotindra Mohan Tagore was about to move to expunge it, and 
I conceived it would be more proper to state then how the Bill 
stood in that respect. It is the more necessary to explain, because 
it looks as if it gives the executive some very large powers, whereas 
in point of fact it does not give them powers much larger than they 
pntmpgfl at the present moment. It provides that the Local Govern- 
ment, with the sanction of the Governor-General-in-Council, may 
make special rules for any local area, imposing conditions in respect 
of sales of any class of interests in land ing execution of decrees for 
■ money,' where such interests are so uncertain Or undetermined as in 
the opinion of the Local Government to make it impossible to fix 
their value. In our Bill No. Ill that provision ran thus, that the 
Executive Government may make special rules imposing conditions 
in respect to the sale of land in execution, of decrees from money . 
"What was contemplated was that the Local Governments would 
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make some conditions of the kind which prevail in the Noa-Regula- 
tion Provinces. We did not at the time see oar way to making the 
rales , ourselves, nor did we see our way to do so until we got informa- 
tion from the Local Governments and authorities, particularly 
the Governments of Bombay, and Bengal. Now we have made 
special rules for ourselves, namely,, the rules we have just been 
discusring. It will therefore not be advisable to leave in the Bill a 
general power to make rules when we have made rules ourselves, for 
the power might over-ride the, rules made by the Council. But we 
do give power to make special rules in one particular clas»,of cases. 
That was proposed iu Bill No,. IV, and the power was carried, further, 
because it was then said that the Local Governments, acting in 
concert with the Governor-General-in-Council, may make rules 
imposing conditions on sales of land or prohibiting sales of land, 
not only where the interests in such land are uncertain or undeter- 
mined, bat where for reasons of State: the Local Government thinks 
that such class of interests should not be compulsorily transferable. 
Now we have left, that out of Bill No. Y, and we have only given 
power to make special rules where interests in land are so uncertain 
or undetermined as to make it impossible to fix their value. With 
that power and with the clause which enables the executive to trans- 
fer the execution of decrees to the Collector, We hope that all cases 
can be met which we icontemplate providing for by legislation. I 
mentioned at Simla that the power of prohibiting sales was intended 
to meet cases where the nature of the interests iu land was extremely 
obscure, very valuable to the actual cultivator but worth nothing 
in the market, and I illustrated the position by reference to what 
is going on in the Central Provinces. However on consideration we 
thought that so wide a power need not be , given for so limited an 
object ; so the power has been ipaterially cut down, and the provi- 
sion stands in the simple form in which the Council see it 

“ The latter part of the section says that if any special rules for 
aglet of land iu execution* of* decrees are in force in any Province, 
the Local Government may continue such rales or modify them. 
That in effect is only a power which the Local Governments in ques- 
tion have already. 

“ I. explained yesterday what' alteration was made in the Code 
almost immediately after it was passed for the purpose of enabling 
the Local Governments to check indiscriminate sales of Ian*!, The 



TtiE LEGAL QOltPA StlON. 


65 


W% 


check has been applied in this form, that sales shall not take place 
‘without the consent of some executive authority. Of course that 
consent may be given on any conditions, for the power of withhold- 
ing* it can always be exercised at discretion. These conditions have 
been specified by different rules iu different places. Still there re- 
mains tli© absolute discretion vested in the Government which 
carries in gremio the power of making rules and conditions from 
time to time. So that the provision I atu commenting on really 
gives no more power than the Local Governments of the territories 
subject to these special rules possess at the present moment, but only 
gives them what is given in the Code of 1859 as it was amended 
within four months after its passing. 

“ I do not thiuk there is any other point 1 need bring to the 
notice of the Council specially.” 

The Hou’blo Maharajah Nauexdra JiCrtsuna requested that 
the remarks which he had made on the 28th March in the course of 
the debate on the Civil Proceedure Bill bo taken to form a part of 
this day’s proceedings. 

The Hon'blc Mr. IIoce was sorry to appear again as an offender 
by taking up the time of the Council, but as he was one of the signa- 
tories to the Report of the Select Committee, lie thought it only due 
to himself to state that he had not done so wholly without reserva- 
tion. One of the ablest, most courteous and most practical among 
the critics who had given them the benefit of their advice on this 
Bill, Mr. Justice Turner, had been pleased to designate those who 
thought as Mr, Hope did as the party of interference. Now he 
ventured to think that those who interfered were those who in- 
novated, who introduced something new and contrary to all previous 
custom, and it was evident that Mr. J ustice Turner also took the 
word in that sense. The English might well call themselves inter- 
ferers in India, and he thought those might justly be called the party 
of interference, or innovators, who commenced by a law to upset 
all the relations which had existed between debtor and creditor, for 
many oeuturies previously. Those xVmcd to him properly to bo 
interferes or innovators who first of all introduced the petty details 
of the English law in the Presidency-towns and produced the results 
which were so ably sketched in Lord Macaulay’s well-known Essay, 
and those who year by year carried out the same policy in the xnufassal, 
and made our judicial system that minute, elaborate, complicated, 
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costly and dilatory machine that it was. He did not mean to deify 
that to a considerable extent the alterations introduced might have 
been good. There were certain principles which lay at the bottom 
of all sound law, and their recognition was an advantage which all 
who had to do with the subject must recognise. 

But it seemed to him that the test of all measures was success. 
If innovation turned out to be a success, then it was called improve* 
*ment, and all were glad that it should be so. But if it turned out 
Otherwise, then it was naturally and very properly stigmatized as 
interference. Tried by this test he clained that the law of the 
English as to debtors and creditors had been a conspicuous 
failure, and in proof be would point to the ever-increasing wave 
of objection which came rolling in. Not only did our public re- 
cords during the la9t twenty or thirty years show perpetual differ- 
ences and discussions and references carried on in almost all the 
Governments in India between all the highest authorities, but our 
Statute-book bore the same evidence in the number of special laws 
which it had been fouud necessary to introduce,— laws which he saw 
the Critic to whom he referred looked on with regret. The same 
was also evident in the numerous exceptions which existed in the 
Civil Procedure Code and which were preserved in the present Bill, 
such as the exemption of the Punjab and Central Provinces from 
some of the more important provisions, including even the very 
power regarding land to which the -Hon’ble Maharaja Jotindra 
Mohan Tagore recently referred. Mr. J ustice Turner had been so 
good as to designate this party of interference as a numerous body 
of gentlemen, but to deny to them the title of a * school of political 
thought” Mr. Hope was very content to accept the humbler 
designation. He was thankful that the number of those who 
thought with him was large, as admitted by his critic, and that it 
was increasing. He was not ashamed to be found on the ground of 
practical action, rather than up among the clouds of imagination, 
to be driven hither and thither by higher currents. The charac- 
teristic of this wave of objection was that it applied to some parts 
of' India and not perhaps with any force at all to other parts of the 
Country, , This was naturally to be expected from the wondrous 
diversity of nations and circumstances, which had been so Well 
described by his hon’ble friend Sir John Straphey, And 
Mr. propose the division of India into separate prefaces 
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.independent of each other. Mr. Hope thought that the proper 
remedy was to have separate chapters and clauses applicable ta^ 
different parts of India. In this way we could provide against the 
risk of enforcing in any place what was not applicable to it.. In the 
course of the sittings iu Committee he had been endeavouring to urge 
these opinions, and he was extremely iudebted to the forbearance of 
his colleagues upon whom he had endeavoured to enforce views in 
which they could not agree. He had been at a disadvantage owing to 
the fact that the Dekkhan Commissioners’ report was. not officially 
before the Committee, and that its contents were therefore not 
thoroughly before known except to the hou’ble mover, who took u 
good deal of trouble to master them. 

As regards this question of sales of land in execution of decrees 
it seemed to him that the proper course was to provide a permissive 
clause, and that had been done to a certain extent. He could only 
regret the omission of the clause (327 (6) of Bill No. IV) Which 
allowed the Government to prohibit absolutely sales of land iu 
certain districts. That gave a larger degree of power than the clause 
which we had succeeded iu preserving, and a power which he thought 
it was fairer to have, on the face of the Statute-book, than the un- 
defined power of at any time upsetting the whole law by some special 
Act. 

As regards what might follow a decree besides touching immove- 
able property, the most important question was imprisonment for 
debt. Our law here was most barbarous ; it was admitted to be most 
severe. The enormous evils which that mode of endeavouring to re- 
cover property from the debtor were well described in this same report, 
a report which was not merely a report of the state of circumstances 
in the Bombay Presidency, but summarised all previous* discussions 
iu other parts of Iudia ; and it was with regret that he saw that it 
was not possible to take any advanced step in the present Bill to- 
wards the abolition of imprisonment. 

He had made these remarks eperely to qualify his own signature 
to the report of the Select Committee. He was aware that in a 
large number of matters the Bill was an immense improvement^ end 
he was extremely glad that it had fallen to the Hon’ble Mover 
to complete this work in which he had taken so much interest. Mr, 
Hope was glad to mark the progress of the views which he had 
advanced. They derived immense support from .the admirable 
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speech of Sir A. Hobhouse. He was aware that he must trust to 
time, which as he had remarked on another occasion, had already 
dene so much for law-reform, He only hoped we might not even- 
tually owe their triumph to any popular rising, such as that of the 
Santhals, or more recently the Dekkhan riots, or to such disturb- 
ances as were witnessed by Sir William Muir after the outbreak of 
1857, when whole lines of villages were seen in flames, where the 
villagers had risen and murdered those who had ousted them through 
the Civil Courts. If he was indulging in any vaticination in look- 
ing forward to the ultimate success of his principles, he could only 
plead the distinguished examples of looking to the future which had 
been set him during the last few days, and the fact that in the 
present debate the part of Cassandra had remained unfilled. 

The Hon'ble Sir Edward Bayley wished to say a few words on 
one subject Only, namely, the law of imprisonment for debt. He 
cordially acknowledged the very many improvements which this Bill 
would introduce into our Civil Procedure. The evidence which was 
laid before the Council did establish 4 the fact that although the 
procedure of 1859 was in itself an enormous improvement upon 
that which preceded it, still it left open several doors by which very 
great fraud, cruelty and oppression had been practised through the 
agency of our Courts. The particular instances which had been 
brought to notice by the Dekkhan Riots Commission were per-; 
haps crucial instances of abuses which had been perpetrated by 
the agency of the judicial administration of the country. He thought 
no one could read the evidence given before the Commission with- 
out feeling indignant that such things could have taken place 
under British rule. He did not wonder at the unfortunate men 
who were subjected to such proceedings rising up in utter despair 
against their oppressors, He could only say that it redounded very 
much to their patience and respect for the law, that they proceeded 
no farther than they did. Some of the measures which the Bill 
introduced would go, he trusted, far to make impossible such cruelty 
in the future. But he thought the Riots Commission had satis- 
factorily shown that the power of imprisonment for debt was one ©f 
the agencies which had been most abused, and which had, so abused, 
post actively contributed to the terrible result which ensued. He 
hifa^elf wbeh be entered into the discussions upon this Bill Vras* quite 
imprepared to take into consideration the expediency of tip' abolition 
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of imprisonment for dpbfc. . But he had in the course of those dis- 
cussions seen the horrible abuses to which that power could be 
twisted, and he now felt that it was one which was most dangerous 
and' pernicious. He believed himself moreover that it was an utterly 
unnecessary power. His hon’ble friends, the Native Members of 
Council, had both spoken of the necessity of retaining it as a remedy 
against fraud ; they spoke no doubt of what they saw as regards 
their own part of the country. But he believed he was able tp 
oppose to that an authority relating to the same part of the country, 
which he thought it would be admitted was of no less weight, he 
meant the learned Advocate General of Bengal, Mr. Paul. That 
gentleman said : — 

a I am an advocate fqr the abolition of imprisonment for debt, and I entirely colour 
in and support the views held by the Hon’ble Mr. Hope. During an experience of 
Mufassal Courts and cases for the last fifteen years, I do not remember meeting with a 
single case in which I have been engaged where an application have been made for the 
Imprisonment of the debtor, but no doubt there are cases in which such applications 
have been made and debtors have been imprisoned. I merely refer to my experience as 
showing that mode of enforcing decrees is not ordinarily pursued, and that its abolition 
will not entail any serious mischief or harm. I am fully satisfied that the process of 
imprisonment for debt is resorted to, either as a vindiotive measure or as a means to 
jaxtort money from the relations of the debtor, or to oppress the debtor for some purpose 
pther than obtaining merely the monetary redress covered by the decree/’ 

That opinion had been supported by the Madras Government 
which had also recently proposed the total abolition of imprisonment 
for debt, and it fell to him during the operations relating to the pro- 
clamation of Her Majesty as Empress, to take an account of the 
number of petty cases in which prisoners were actually lying in jail 
for debts of small amount : they were very few — bo was surprised to 
find how few — all over the country. As a matter of fact therefor© 
it was a power which in most parts of the country was hardly used 
at all, even as the law now existed. As the Bill was framed it, had 
cut down the period of imprisonment so materially that it could no 
Longer act as a deterrent to a man who was inclined to be fraudulent 
or recalcitrant * the only deterrent effect it could have was upon 
an dionest but unfortunate debtor, and those were not the men to 
whom it. ought to be made applicable. ^ / 

Sir Bdwaiuo Baylbt therefore announced himself a convert 
to tho doctrine of abolition of imprisonment for debt Imprison- 
ment for debt was/ he felt utterly unsuited to the circumstances of 
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the country, and it was capable of being, applied to the moat cruel 
purposes. He should therefore have considered it bis doty, even at 
this late stage, to move for the omission of the clauses which pro- 
vided for it in the present Bill, although they had been in some 
respects modified and made less severe. But there waB one parti- 
cular difficulty connected with its abolition, namely the present state 
of the law of insolvency. He quite admitted that if imprisonment 
for debt were abolished, it would be necessary to enter into the con- 
sideration of a total reconstruction of the Insolvency law. But that 
would demand much time and discussion and involve the passing of 
a very considerable measure. He could not hope that it would be 
possible to take it into consideration in connection with the present 
Bill. He did hope however that his learned friend who would suc- 
ceed Sir Arthur Hobhouse might find leisure at an early period to 
bring in an amended Code of Insolvency, together with a provision 
for the total abolition of the practice of imprisonment for debt. 

His Excellency tub . President said : — “ I am reluctant to allow 
a measure so important as the present Bill to pass into law and 
become a Bubstantive part of the Indian Statute-book, without at 
least a word of good speed from the Pres ident of this Council. 

“ But after listening yesterday to the masterly speech of my 
hon’ble friend Sir Arthur Hobhouse, I felt, what appears to have 
been felt equally by our hon’ble colleague Sir John Strachey, that 
that nothing had been left for any of us to say of the slightest prac- 
tical value on behalf of this Bill. 

u I think, indeed, I cannot do better than imitate the judicious 
example of that civic worthy, I believe he was a Mayor of Liverpool, 
who, having to speak on some public question after Edmund Burke, 
condensed his own eloquence into three words, and said, “ ditto to Mr. 
Burke. ” I say “ ditto to Sir Arthur Hobhouse,” The same has 
already been said in a more emphatic form by another hon’ble mem- 
ber of this Council. For, of the six amendments of which be had 
given notice, my hon’ble friend Maharaja Jotindra Mohun Tagore, 
after listening to what he justly called the exhaustive statement of 
toy hon’ble colleague, immediately withdrew five, and I think that his 
withdrawal of these five amendments was a most emphatic ditto to Sir 
Arther Hobhouse. It is also, I think, creditable to the care with 
which tha BiU has been drafted, or perhaps I should rather say with 
.which it has been . considered in Committee, that on the sixth and 



1877 * 


THE LEGAL COMPANION, 


71 


only amendment moved by my hon'ble Mend the Maharaja, the 
opinions of the Council were so nicely balanced and so narrowly divi- 
ded that the amendment was only carried by a single vote, and that 
vote I believe was my own. I gave it because I thought my hon’ble 
friend had established his contention that we have before us no suffi- 
cient evidence to justify us in withdrawing from a very painstaking 
body of judicial officers functions which they have hitherto exercised 
with promising iutellegence and discretion. ) 

" My hou’ble colleague, whose modesty takes, I think, a too 
Sadducean view of the irarnortility of his fame, disavowed and repu- 
diated all claim to the special connection of his own name with the 
measure which we hope to pass into law today. But he may, I think, 
be congratulated, — and I do congratulate him — on the fact that he 
has been able before leaving India to bequeath to India so valuable 
a result of his latest labours, which have, I know, been most arduous. 
And I think that every Member of this Council may also be con- 
gratulated on the fact that my hon’ble colleague has bequeathed to 
us the recollection of one of the most brilliant orations, one of the 
most lucid, logical, and complete expositions, to which I have ever 
had the pleasure of listening, even from himself* on all the facts and 
bearings of a legal question specially important to this country. 

“To say the truth I could not help feeling when I listened to 
what seemed to me his unanswerable arguments, that they would 
suffice to cover and to justify legislation much more copious and 
forcible than any which is contained within the four corners of the 
few and moderate clauses of this Bill which regulate the relations 
between debtor and creditor. 

“ And I have no doubt that if hereafter further legislation in 
the same direction be found necessary, future legislators will refer to 
the speech of my hon'blc colleague Sir Arthur Hobhouse as a high 
authority in favo# of such legislation. I must frankly confess that 
if the amendment of my hon'ble friend Sir Edward Bayley had not 
been carried, as I am thankful t#say it has been carried by a nearly’ 
unanimous Council, this Bill would have passed into law with what 
I, for one, should have considered a very serious— indeed, I may say, 
a very discreditable— defect in it. 

4 ‘ My hon'bie colleague Sir Jbhn Strachey most properly and 
appropriately vindicated the science of political economy from mnch 
of the nonsense we 1 so aften hear put forth in its name. Political 



7sr THE LEGAL COMPANION. tvti *; 


economy its simply that science winch enables us to understand and 
to practise the laws which govern the creation and accumulation of 
wealth. But it has nothing whatever to, do with the laws which 
govern the distribution of wealth. I think that one of the first and 
most important considerations which practical legislators are bound 
to bear in mind when dealing with the subject to Which the amend? 
ment of my hon'ble friend has special reference is, not what are the 
laws of political economy, but what are the actual facts to which 
they are to be applied ; what are the interests and social circupis tang- 
oes which will be affected by their legislation, and whether those 
"social conditions are of a character which a wise statesman would 
desire to encourage and possibly to extend, or to restrain and res- 
trict. That being the case, the only objection I have heard made to 
the amendment of my hon’ble friend is one that surprises me; for 
it amounts to this, that his amendment, if carried, would have the 
effect of ridding the community, or at least the community of Ben- 
gal, of the existence, or at least the unrestrained activity, of a class 
which I confess appears to me to be about one of the most worthless, 
mischievous nuisances by which any community was ever infested — a 
class of needy usurers who have no capital of their own, who borrow 
at one rate of interest in order to invest their borrowed money at 
a higher rate, in speculating on the plunder of the agricultural 
community. I do not think it is necessary further to notice such 
an objection. 

“ I had also great satisfaction in voting for the amendment of 
hpn'ble friend Mr. Hope. I entirely concur in the principle em- 
bodied in that amendment. My hon'ble friend referred to Mr. 
Justice Turner in terms which were not exactly those of apprecia- 
tion. But I am quite certain that whatever may be thought of the 
abstract views and opinions of Mr. Justice Turner, every one who ha& 
practically had to do with the preparation of thig Bill must feel 
that it is indebted to Mr. Turner for most valuable assistance; and 
I think it is fair to record the fact that to the revision of this Code 
he has sacrificed not, only much valuable time, but also much hard* 
earned leisure, 

u I am sure that I only express the feelings of alt my colleagues 
when I add to tbqge 6f Sir Arthur Hobhouse the eipresfcionof our 
coUepUyA thanks % the care and thought and consummate khoW* 
statute law, which have been bestowed upon the preparation 
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of this' Bill by my friend Mr. Stokes, whom we shall all be proud to 
welcome to his welt- won plane at the head of that groat department 
of oar Government with which he lias been so long and so worthily 
associated. I also beg to join iu the tribute of gratitude so eloquently 
rendered by Sir Arthur Hobhouse, to my honourable friend Mr. 
Cockerell, to the Chief J ustice Sir Bichard Garth, arid many ‘other 
high judicial authorities, as well as to all the' Local Governments, oh 
behalf of this Bill. 

: “This.! Code of Civil Procecdurc, which ,we hope to pass,; -into 
law to-day, may at first sight seem to constitute an enormous’addi* 
tion to the Indian Statute-book, but an examination of its details 
will show that, although the body of the Code contains no less than 
652 sections, it repeals as many ns 575 sections of other enactments. 
Therefore the addition made by it to our Statute-book represents 
only about 70 sections. But although this addition is not enormous, 
it is, I think, important, for it provides for many matters which 
have hitherto been, either not at all or inadequately provided for. 
It provides, for instance, for interrogatories, affidavits, foreign judg- 
ments, Us 'pendens, admission of documents, administration-suits, 
suits for dissolution of partnership, insolvency, commissions to make 
partitions, suits by and against minors and lunatics, interpleader, 
suits relating to public charities, and several others, amongst which I 
may specially mention suits against foreign Rulers, section 433. This 
last-uamed section of the Code will, I have no doubt, prove generally 
satisfactory to Native Chiefs, or Princes, carrying ou commercial re- 
lations with British subjects, as it supersedes the present unsatisfac- 
tory manner of adjusting disputes in such cases, and provides certain 
* and easily accessible remedies for breach of contract. The other 
sections of the Code which have been so lucidly explained by my 
hon’ble friend Sir Arthur Hobhouso, do not call for any special re- 
mark on my part. In attempting to deal comprehensively with 
questions so numerous and interests so various as those to which 
the present Code will be applicable, no Government can flatter itself 
that it has not made any important omissions, and we do not suppose 
that the law we hope to pass to-day may not be susceptible of improv- 
meat by future amendments. 

“ The framing of such a Code as this requires more than the. 
science of the lawyer— more than theskill of the draftsman.,, Tt 
demands also that intimate knowledge of local peculiarities of praC- 
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tioe and custom, sad that familiarity with the practical working of 
existing laws, which are specially possessed by the European and 
Native Judges in the Mufassal, and by the executive officers of the 
Xioeal Governments. From all these, prolonged assistance has been 
received, and to all these our final thanks are dae. ' 

*• Jt may indeed he said that the whole legislative and adminta* 
trative machinery of India has, for a lengthened period, been at 
work upon the Bill before us, and my trust is that the Council will 
HOW concur in ratifying the result of so much labour, thought, and 
knowledge.” 

The Motion was put and agreed to. 


1877 . 


THE LEGAL COMPANION. £22 $ Ys 


SOURCES OP HINDU DAW. 

(Communicated.) 

Accobdino to the belief of the Hindus, their Jaws, both reli- 
gious and municipal, are equally founded upon revelation and ins* 
pir&tion. They consist of two portions of which one preserved in the 
very words of revelation is called Sruti, and the other recorded by 
persons under inspiration who commemorated revelation is desigsat. 
ed Srnriti. The former means audition, while the tatter signifies 
recollection. The one is contra-distinguished from the other. 

The Sruti is the revealed or traditional law, and is held in 
the highest estimation by the Hindus to be their Holy Script. It 
is their supreme religious authority to which appeal is made on 
solemn occasions, and forms the ground-work of all religious insti- 
tutions. It constitutes the four Vedas, Sama, Rig, Yajur and 
Atharva which principally treat of religion, bat rarely deal with ’ 
topics of purely legal nature. 

The Srnriti is the remembered law, and recites the sense of 
the doctrines inculcated by the Great Deity either in His own words 
or some other equivalent expressions. It contains sacred precepts 
reduced to writing by inspired personages, and presumed to have 
a divine sanction. 

Both the religions and the municipal laws of the Hindus arc 
treated in the Srnriti. The former comprises rituals and religious 
observances which have been classified under separate heads. The 
rituals, both ancient and modern, arc denominated Kalpa or Padhati. 
The latter includes the civil and criminal regulations. 

The Srnriti is divided into three Adhyayas ( books,) or Kandfcs 
(sections,) namely Aehara (ritual,) Vyavahara (jurisprudence,) 
and Prayaschitta ( expiation.) 

The Aehara Adhyaya or Kanda treats of ceremonies, obser- 
vances and rites. It prescribes rules for tho performance of reli- 
gious, moral and social duties of *four castes, the Brahmans, 
Kshatriya, Vaisya and Sudra. 

The Vyavahara Adhyaya or Kanda deals with civil acts and 
mutual dealings of persons.' It comprises rules of private acta and 
controversies, as well as of administrative law. 
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The Prayaschitta Adhyaya or Kanda lays down rules of penance 
for .sinful acts, and- dwells at length upon the; retribution which is 
undergone by sin both in this world and the next. 

The Smriti, which is otherwise known by the designation of 
Dharma Shastra, comprehends thegeneral- body, of religious and 
ceremonial observances, of moral duties, and of municipal law., . 

,, The Dharma Shastra has been divided into three, classes,;-— I, 
Smritis or Text. Books. II. Vyakhyana or Commentaries.,- II L 
ijjbandhana Grantha or Digests. 

The Text- Books, Commentaries, and Digests are - respectively 
the ancient, mediaeval, and modern works on Hindu Law* all qf 
p'hich are written in the Sanscrit language. They are considered 
to be the original authorities on Hindu Law. . - 

To the above mentioued three divisions of the Dharma Shastra 
may be added two other classes of works on Hindu Law which are 
phiefly derived from them, and are now fully recognized as authori- 
ties. These are English Works on, Hindu Law, and Forensic Deci- 
sions on Hindu Law. .|'Both of them are recent and second-hand. , 

The authorities of ■ Hindu Law may, therefore, be conveniently 
arranged under five distinct heads : — I. Text Books. II. Comment 
taries. III. Digests. IV. English Works on Hindu Law. V. Forensic 
Decisions f on Hindu Law. 

The Text-Books of Hindu Law are the original Smritis written 
or said to have been composed by holy sages of antiquity. . They 
are not now regarded as conclusive but corroborative authorities. ‘ 

The Commentaries on the Text-Books are deemed as authorities 
next to ..the texts commented upon as far as their interpretation 
goes. The glosses which merely explain the text are considered 
to be of no final authority at the present day. But the commen- 
taries which generally expound the law are respected as final 
authorities. 

. The Digests comprise the entire system of law or a portion of 
the same compiled from the Text- Books and their Commentaries with 
necessary comments. They are the leading authorities on Hindu 
Law. 

Many Commentaries on, and several Digests of, , the Text-Books 
originated with the rise of different dynasties in India, and. declined 
with their decline'. These works once gave the Jaw of the territories 
governed by the dynasties. 
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>:■' The English Works on Hindu Lew have keen composed or com* 
piled by European and Nativewriters. They profess to treat in a 
somewhat systematic form theLawa$-laid down in the original 
Hindu Law Books of ordinary use. They are looked upon in the . 
light of authorities, and have already secured a place in the Library 
of the Indian Lawyer. 

, Forensic Decisions on Hindu Law. are judgments passed by 
Court. of Law in cases involving different points of the law., vTheir 
number is daily increasing. In point of practical utility Fdreasic 
decisions are now-a-days held by judicial functionaries and legal 
practitioners as the first class' of the authorities on Hindu Law* 
Judicial rulings are iu fact the illustrations of the prinioiplea of law* i, 

I.— Text Boors. ' , ? 

Iii the beginning of the creation the Supreme Being taught 
laws to Swayambhuva Menu who himself recollected and instructed 
them to ten sacred sages, Marichi, Atri, Angiras, Pulastya, Pulaha, 
Kratu, Pracheta, Vasishta, Bhrigu and Narada. These holy person- 
ages are reverentially styled lords of created beings. - For the 
promulgation of the said laws Menu appointed his son Bhrigu 
who on his part communicated them to all the Kishis. 

After the plan of the supreme legislative assembly presided over 
by the venerable sage Bhrigu who rehearsed the Laws of Menu, 
Several other legislative councils were established in course of. time 
in different parts of India, and headed by pre-eminent saints selected 
by the said assemblies. 

. Inthe absence of authoritative annals of Hindu legislation 
it is very difficult to trace accurately the precise hoalities and; 
exact periods of the holding of several legislative assemblies, or 
ascertain their respective presidents and proceedings. 

The Hindu legislators have been grouped under two classes 
- Ancient or Primitive, and Modern. 

Ancient lawgivers were holy sages of the Brahminical class 
who assumed legislative authority. The peculiar traits which were 
possessed by them for the qualification of their eligibility to the 
office of legislators were their abstinence from worldly desires and 
gratification, absolute self-denial, profound devotion io 
religious and other laudable pursuits, free association with other 
cla sses, and ability of understanding the feelings and notions of 
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the people for whom they legislated. They performed to the best 
of their belief the task of legislation, tad . enacted each laws as 
were deemed requisite for the regulation and well-being of the, 
community. 

v Modern legislators who were also of the sacerdotal tribe were 
for the most part competent and talented ministers or officers at- 
tached to the courts of the modern Hindu sovereigns, whose 
sovereignty ceased of late, for the purpose of regulating the laws 
of their territories. Their legislation was mainly confined to the 
expression of their opinions on such portions of the ancient legis- 
lative enactments as were best suited to meet the wants of their 
days; They were the mouthpiece of their employers ’And did 
what they had been directed to do. These lawgivers are the real 
authors of several Digests of which some have taken their titles 
from the writers’ patrons. 

The objection taken by some writers to the legislation of the 
Hindu legislators not being uniform among the different castes » 
untenable; for uniformity of legislation can never be expected even 
from the legislature of an enlightened nation composed of persons 
of diverse manners and customs. 


The number of the ancient Hindu lawgivers varies according 
to the different lists of different writers, and is even rendered un- 
certain by the redactions of the names of some legislators. The 
redactions are Vriddha, Vrihat, Madhyama and Laghu. 

The following is an alphabetical list of the primitive Hindu 
legislators with redactions, which has been prepared from the various 
fists given by several Native as well as European writers. 


1. Agni. 

,2. Angara s (three redactions : 
A., Madhyama A., and 
Vrihat A.) 

8. , Apastamba. 

4. Ashwalayana. 

5. Atreya. 

,‘8. Atm, 

7. Bhagnri. 

Bharadwaja. 


9. Bhrigu. 

10. Boudhayana. 

1 1 . Buddha. 

12. Chh&galeya. 

13. Chyayana. 

14. Cidambara. 

15. Daksha. 

16. Datta. 

17. Devala. 

18. Dhoumya. 
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19. 

20 . 

21 . 

22 . 

29. 

24. 

25. 
20 . 

27. 

28. 
20 . 

30. 
3L 

32. 

33. 

34. 

35. 

36. 

37. 

38 . 

39. 

40. 

41. 

42. 

43. 

44. 


Gaigya. 45. 

Gontama (tworedaetions : G., 46. 

and Vriddha G.) 

Santa (three redactions : H., 47. 

VriddhaH., and Vrihat H.)48. 
Jab&li. 49. 

Jatukarana. 50. 

Kama. 

Kapila. 51 . 

Kashyapa. 52. 

Katyayana (two redactions : 53. 

and Vriddha K.) 54. 

Xiiahnajini. 55. 

Kntlrami. 56. 

Likhita. 57. 

Lohita. 

Lokakshi. 58, 

Marichi. 59. 

Markaodeya. 

Menu (three reductions : M., 60. 

Vriddha M., and Vrihat M.)61. 
Naciketu. 

Narada. 62. 

Fair&sara. 63. 

Faraskara. 

Pit&maha. 64. 

FoKhinashi 65. 

Fracheta (two redactions: P., 
and Vrihat P.) 

Prajapati. 66. 

Pnlastya (two redaction* : P., 
and Laghu P.) 


Rishisringa. 

Samvarta (two redactions ; $., 
and Vrihat 3.) 

Sandilya. 

Sankha. 

Santana. 

Satatapa (three redactions : 8., 
Vriddha S., and Vrihat 8. ) 

Satayana. ; 

Satyavrata. 

Sannaka. 

Soma. 

Sutnantu. 

Xjshana. 

Vasishta (three redactions: V., 
Vriddha V., and Vrihat V.) 

Vatsa. 

Vishnu (three redaction*: V., 
Vriddha V., and Vrihat V.) 

Vishwamitra. 

Vrihaspati (two redactions: 
V., and Vrihat V.) 

Vyaghra. 

Vyasa (two redactions: V., 
and Vrihat V.) 

Wamun. 

Yajnavalkya (three redac- 
tions: Y,, Vriddha Y., and 
Vrihat Y.) 

Yatna (two redactions : Y., and 
Vrihat Y.) 


The Parana*, which treat of heroic history and mythology, are 
the, only available sources through which the birth and actions of 
the ancient Hindu legislators may be very faintly known. 

The ancient Hindu Law is chiefly to be ionnd in the collections 
technically termed Sanhitas or institutes, of which the authorship 
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has been ascribedto the abovementioned sacred sages, ^beaathen* 
ticityof these works is implicitly acknowlodgedby the BbAftt * 

It is the opinion of the best glossators that the Sanhitas 
bearing the names of the aforesaid saints have been probably re- 
corded from their verbal instructions by their disciples. . The mode 
in which the institutes ere written corroborates in a great degree 
the assertion of the commentators. Instance the Achara Kandas 
of the Sanhitas of Yajnavalkya and Parasha who are even named 
in their own lists of legislators given therein. _ ; 

* The institutes of Menu, Atri, Yishnu, Harita. Y^navalkya, 
Ushana, Angiras, Yama, Apastamba, Samvarta, Katyayana, Vrjhaspati, 
Parasara, Vyasa, Sankha, Likhita, Dakaha, GOutama, Satatapa and 
Vasishta are considered by Some writers to be pf superior authority, ' 
and termed Smriti, while the Sanlutas of other lawgivers are deemed 
to he of inferior authority, apd designated Upasmriti. Thisdistrac- 
tion is nowhere maintained in practice. Both the classes are equal- 
ly imperfect at the present day. 

Parasara ordains in his Sanhita that the Ordinances of Menu, 
Goutama, Sankha and Likhita as well as of his^Parasara’s) own are ' 
respectively appropriate to the Krita or Satya (first,) theTreta: 
(second,) thp Dwapara (third,) and the Kali (fourth or present) Yuga 
or age. It does not at all appear that this distinction has ;been 
really or practically observed in any age. All and every one o 
the ancient lawgivers are equally venerated next to Menu m point . 

of authority. , , 

The Institutes of Parasara which, if it be conceded, were 

specially composed for this age and intended to be applicable to it, 
could not but be highly appreciated by the legal public, were not 

the Vyavahara branch of his Smriti wanting. . 

.Many treatises are attributed to the same sage; They are 
called his greater (Vrihat) or less (Laghu) Sanhita, or a later work of 
the writer, when old (Vriddba). 

Generally speaking, the Sanhitas of the ancient Hindu legis- 
lators. are not of considerable bulk. They are for tb® most part 
devoted to religious ceremonies and daily observances, but met'- 
dentally treat of legal topics. • 

, The complete works of all the venerable sages with- the excep- 
tion of Menu have not been duly preserved from the ravages o 
time. But fragments of their writings which escaped from t e 
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depredations of time have come down to the present genera* 
tion. 

The extant Text- Books of the holy sages other than that of 
Menu do not treat of all kinds of . subjects* They are confined to 
the discussion of such topics as are connected with the Smriti only, 
and differ from the work of Menu in a few instances both in the 
nature of doctrine and form. 

The Smritis which are no longer extant, are occasionally alluded 
to or cited by many writers of the Digests. i # 

The exact periods of the composition of the Text Bocks arc 
not easily ascertainable owing to the absence of genuine Indian 
chronology. But historical and positive proofs are the only criteria 
for the correct determination of the age of the Sanhitas. 

Menu is described in his Sanhita to have sprung from the 
Self-Existent Being, and is, therefore, known Swayambhuva. He was 
the grandson of Brahma, and the first progenitor of the human 
race. Swayambhuva Menu was the primeval and supreme lawgiver 
of the Hindus. He flourished in the beginning of the world. From 
him Originally descended six personages styled six Menus who were 
followed by seven more of the same designation who ruled the mun* 
dane regions. The place as well as the length of time he lived are 
not at all known. 

The Sanhita of Menu denominated Manava Dharma Shastra 
is the most ancieut of the written laws of the Hindus. It is held 
in all ages with profound veneration after the Vedas in holiness, 
and forms the basis of the Dharma Shastras of the other legislators. 
They follow Menu in model, and cite him as their undeniable author- 
ity. The Ordinances of Menu were regarded by them with so 
much reverence that no portion of their own institutes which is 
incongruous to his was to be respected. 

The Manava Dharma Shastra treats of all kinds of topics 
connected more or less with the Dharma Shastra. It dwells upon 
cpsmogony, metaphysics, ethics, rituals, expiation,, jurisprudence, 
politics, commerce, military affair^ mefcatnsychosis, future world as 
well as other curious and interesting matters. * 

The Laws of Brahma are said to have been reproduced by Menu in 
one hundred thousand couplets classified under twenty-four heads 
in one thousand chapters. This reproduction was made over to 
Narada who abridged it in twelve thousand verses, and delivered 
* u 
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the abridgment to Sumati, son of Bhrigu. Narada’s epitome was 
again abridged by Sumati in four thousand couplets. The 
extant, Manava Dharma Shastra which consists of two thousand 
six hundred and eighty-five verses in twelve chapters ia a portion 
OfSumati’s epitome, and is termed the Laghu Menu Sanhita or 
the less institutes of Menu. 

The Code of Menu is entirely wanting in method and arrange* 
ment. The disarrangement is more the result of accident than that 
. of design. 

The Institutes of Menu are now viewed as a work of veneration 
except in the Presidency of Bombay where they are implieitly fol- 
lowed. 

The antiquity of the Manava Dharma Shastra has been ac- 
knowledged everywhere. But the precise date of its composition 
is not correctly given by any scholar, whether European or Indian. 

The estimate formed of the age of Menu’s Code by Messrs. 
Chezy, Deslongchamps, Elphinstone, Jones, Schlegel and Wilson 
varies from the thirteenth to the fourth century before the birth of 
Christ. The date of the promulgation of the Laws of Menu, must, 
however, be considered to be coeval with that of the world on the 
authority of the Manava Dharma Shastra, if believed. 

Irrespective of the blemishes of the Institutes of Menu, the 
work is distinguished for its very great antiquity, celebrity and 
classic beauty, and has undergone several editions and versions from 
many oriental scholars. 

In 1813 the Sanscrit Text of the Menu Sanhita with Kulfuka 
Bhatta's gloss which will be hereafter noticed under the head of 
Commentaries was published in the Devauagri character at Calcutta. 

Mr. (afterwards Sir) Graves Chamney Haughton, Professor of 
Hindu Literature in the East India College, edited the original 
Text of the Manava Dharma Shastra which was printed at London 
in 1825. 

The Laws of Menu in Sanscrit were edited by the French 
scholar Monsieur Loiseleur Deslongchamps, and published in Paris 
in 1830. 

In 1833 an edition of the original Institutes of Menu appeared 
. in Bengali type in Calcutta, 

The first three books of the Sanscrit Code of Menu by an 
anonymous writer, (whose name as learnt from a reliable source 


1877 * 


THE LEGAL COMPANION. 


83 


is , Tarachand Chakravarti) were printed , in tbe Devanagri and 
Bengali characters at Calcutta. A literal Bengali translation of 
the said hooks is given with a few notes in Bengali appended there- 
to. The work made its appearance in 1833. 

The original Text of Menu, together with the Commentary .of 
Knllnka Bhatta, in Bengali type, followed by a Bengali version, 
was published in Calcutta 

The earliest English translation of the Sanscrit Text of the 
Manava Dharma Shastra appeared from. the' pen of Sir William 
Jones, the most distinguished linguist, and the Chief Justice of 
the late Supreme Court of Bengal. The version is preceded by a 
learned preface, and is generally regarded the masterpiece pf the 
learned translator. <f It is” says Mr. Burnell, “ far from exact, 
and is elegant rather than critical.” Dr. Ooldstucker seems to be of 
the same opinion. 

The translation of the Institutes of Menu by Sir William 
Jones was first published in Calcutta in 1794, and again in 1796. 
It is also incorporated in his works published by Lord Teigumouth. 

A revised edition of Sir William Jones’ version of the Manava 
Dharma Shastra, with elucidatory notes, by Mr. G. C. Iiaughton 
was printed at London in 1825. 

In 1833 Sir William Jones’ translation of the first three books 
of Menu’s Ordinances, accompanied by a revised English version 
of the same, with foot notes in English added for the justification 
of the divergence, appeared in the edition of the Menu Sanbita 
by Baboo Tarachand Chakravarti. The accuracy of the revised 
translation is far from being questioned by Dr. Ooldstucker who 
considers the translator to be a very competent scholar. 

The third edition of Sir William Jones’ version of the Manava 
Dharma Shastra by the Reverend P. Percival was published in 
Madras. 

Mr. Standish Grove Grady, Reader on Hindu, Mahomedan 
and Indian Law to the Inns of Court edited Sir William Jones’ 
translation of the Laws of Menu as compared and revised by Mr. 
G. C. Haughton. A preface’ and a copious index are respectively 
given at the outset and close of the work. This edition was issued 
at London in 1869. 
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Mr. D. Richardson translated into English from the Burmese 
dialect the Institutes of Menu under the title of Damsthal. 

The Code of Menu was rendered from the original into the 
German language by Mr. Huttner in 1797. 

; Monsieur Loiseleur Deskmgcharaps presented to the European 
world a French translation of the Laws of Menu. The version was 
published in Paris iu 1833. 

The English translations of the several texts of Menu, occurring 
in the various Digests of Hiudu Law, by different scholars of 
Europe and India, are at Variance with those by Sir William Jones. 
Instances of this conflict have been partially noticed by Dr. Goid- 
stucker, 

Yajnavalkya is described in the Introduction to his Sanbita as 
the grandson of Vishwamitra, and is said to have delivered extempore 
his precepts to an audience of Munis at Mithila. 

Next in point of importance to the Manava Dharma Shastra is 
the Sanhita of Yajnavalkya. It treats of Ritual, Law, and Expiation 
in one thousand and twenty-three couplets, and excels the institutes 
of Menu in conciseness of arrangement. 

The Text of Yajnavalkya with its well-known commentary en- 
titled Mitacshara, which is to to be noticed under* the head of Com- 
mentaries, is the nearly universal authority in India. 

The age of Yajnavalkya's Code has not been definitely deter- 
mined. But its earliest date is conjectured to be the middle of the 
first century after Christ. 

In the years 1812 and 1829 the original Text of Yajnavalkya, 
with its gloss Mitacshara, was respectively published in the Devana- 
gri character at Calcutta. 

The Sgnhita of Yajnavalkya appeared in the Devanagri charac- 
ter in Calcutta during the years 1840 to 1845. 

Sri Bhavani Charaua Yandyapadhyaya edited the Sanscrit 
Text of Yajuavalkya, and published the same in Bengali type at 
Calcutta. 

Dr. A. F. Steiuder of Breslau is the editor of an edition of the 
Smriti of Yajnavalkya. The work contains marginal notes showing 
the similar passages of the Institutes of Menu. This mode of ar- 
rangement is extremely useful to the reader in the comparison of 
. the doctrines propounded by the two great lawgivers. £ German 
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translation of the original Code is also given in this edition. The 
book was printed at Berlin in the year 1849. 

A select portion of* the Achara “ Kanda as well as the entire 
Vyavahara Kanda of the Dharraa Shastra of Yajnavalkya were 
translated from Sanscrit into English by Dr. Edward Boer, and 
Mr. William Austin Montriou of the Calcutta Bar. Under the 
title of Hindu I jaw and Judicature the translation was published in 
Calcutta in 1859. It abounds with many useful and learned Anno- 
tations. A preface, an interesting introduction, and an index re all 
to be found in their proper places. 

The English version of Yojnavalkya’s text cited in the several 
Digests of Hindu Law translated by the oriental scholars is not only 
conflicting, but also inconsistent with what has been rendered by 
Messrs. Roer and Montriou. 

Angiras, one of the ten lords of created beings, was according 
to the Bhagavata the father of Utathya and Vrihaspati, and flour* 
ished during the reign of the seond Menu. He composed a concise 
tract consisting of seventy verses. 

Apastamba Wrote a treatise in prose as well as a metrical epi- 
tome of the same. He is also the author of Sutra named after 
him. 

Ashwalayana is said to have written a work on religious acta 
and ceremonial observances. He is also known for his treatise on 
Sutra which generally treats of Fire-sacrifice in worship of deities, 
and performance of purifying ceremonies. 

Atri holds a place among the ten lords of created beings. He 
was the father of Datta alias Dattatrcya, Durvasa, and Soma, and 
wrote a metrical tract which is distinguished for perspicuity. His 
work is an epitome of the Manava Dharma Shastra. It is. very 
ancient and generally known. 

The Sanscrit Text of Atri has been edited by Sri Bhavani 
Charana Vandyopadhyaya, and printed in the Bengali character at 
Calcutta. 

Bhrigu was one of the ten lords of created beings. He was 
the promulgator of Menu’s ^Ordinances, and one of his sons known 
by the epithet ‘ son Brahma.’ A Text- Book is attributed to him. 

There were two sages who bore the name of Daksha : one Was 
son of Brahma known by the name of Prachita and occupied a 
place ambng the ten lords of created beings, while the other was 



fHE-usoAji-'GoJit^pir,','/’ ' vm *i 


grandson of Prachina Varahisha. It seems, therefore, extremely 
doubtful which of them was the lawgiver. The authorship of a 
metrical tract on law is, however ascribed to Daksha. 

Agreeably to one legend Devala was son of Vishwamitra and grand 
sire of the diatingnishedgrammarian Panini j but according to another 
he was the great-grandson of Daksha. He is the author of a 
Sanhita. 

Gargya was the son of the well-known astronomer Gargya. He 
is said to have composed a Text-Book. , 

Goutama, son of Gotama, who founded a rational system of 
logic and metaphysics, wrote an excellent treatise on law. Although 
his name is mentioned in every list of lawgivers, texts are often 
quoted in his father's name. . The Sanhita attributed to Goutama is 
more developed than the institutes of any other venerable sage. 

Harita wrote, a treatise in prose. A metrical epitome of his 
work is also extant. 

Kashyapa, son of Marichi, is the writer of a Sanhita. • 

Katyayana composed a law tract which is not only complete, but 
also lucid. 

Likhita, brother of Sankha, is the author of a metrical treatise. 
Both the brothers conjointly composed a treatise in prose which has 
also been epitomized in metre. 

Marichi was one of the ten lords of created beings, and father 
of Kashyapa. A Sanhita is ascribed to him. 

Narada occupies a place among the ten lords of created beings. 
He was begotten by Brahma and again by Kashyapa on Daksha's 
wife. He was the sage among gods, and composed a Sanhita of 
which a portion is extant. 

Parasara, grandson of Vaaishta, wrote a treatise consisting of 
ilie Achara and the Prayaschitta Kandas in five hundred verses. 

The original Sanhita of Parasara has undergone an edition frqm 
the pen of Sri Bhavani Charana Vandyopadhyaya. It has been 
printed in Bengali type at Calcutta. 

Praohita, sou of Prachina Varahisha by a daughter of the 
Ocean, is said to have written on the Dharma Shastra. 

Pulastya, ranked among the ten lords of created beings, was the 
father of Agastya. He composed a Text-Book. 

Of the Sanhita of Samvarta an epitome in verse ia available. 
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Sankha, brother of Likhita, is the author of a metrical treatise 
written in eighteen chapters. The joint composition of the two 
brothers and their separate works are considered as one work. Sri' 
Bhavani Charana Vandyopadhyaya published. in the Bengali charac- 
ter an edition of the original Sanhita of Sankha in Calcutta. 

Satatapa wrote a tract on expiation and' penance of which a 
metrical epitome is extant. 

Ushana alias Shukra, grandson of Bhrigu, is the regent of the 
planet Venus, His metrical institutes and an epitome of the same 
are both extant. 

Vasishta, one of the ten lords of created beings, and preceptor of 
the inferior gods, is the author of an excellent treatise in prose and 
verse. 

Visanu was an ancient sacred sage who must not be confounded 
with the Indian Divinity Vishnu. He is the reputed writer of an 
elegant metrical work on law of which an epitome is also extant. 
The Institutes of Vishuu entitled Bk&gavat Vishnu Sanhita contain 
one hundred chapters. 

The original text of Vishnu has been edited and published by 
Sri Bhavani Charana Vandyapadhyaya in Bengali type at Calcutta. 

Vishwamitra, grandfather of the illustrious Yajnavalkya, was 
originally of the Kshatriya caste. He was a sage of the military 
class, and subsequently became a Brahmana on account of his pro- 
found devotion. He is mentioned as the author of a Sanhita. 

Vrihaspati was according to one legend son of Angiras, but 
according to another son of Devala. He is the regent of the planet 
Jupiter. He wrote a code of which an epitome is extant. 

Vyasa, son of Parasara, and the reputed author of the Puran&s, 
composed some legal treatises. 

Wamun, a Brahmana Rishi of Hindustan, wrote a tract on 
Achara, Vyavahara and Prayaschitta. 

Yama, brother of the seventh Menu, and governor of the 
world below, is the author of a concise treatise in one hundred 
couplets. f : 

In 1845 the original Texts of the holy sages Angiras, Apastamba, 
Atri, Daksha, Goutama, Harita, Katyayana, Likhita, Parasara, 
Samvarta, Sankha, Satatapa, Ushana, Vasishta, Vishnu, Vrihaspati, 
'Vyasa, Yajnavalkya and Yama were printed in the Devanagri charac- 
ter at Calcutta. 
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According to the Bengal jurist Pundit Bhavasaukara Vidyaratna 
the Institutes of the thirty seven legislators, Angiras, A past am b a, 
Atri, Bhrigu,Boudhayana, Daksha, Devale,Gargya, Goutama, Harita, 
Jabali, Kashyapa, Katyayana, Kuthumi, Likhita, Lokakshi, Marichi, 
Menu, Naradn, Parasara, Paraskara, Poithinashi, Prachita, Pulastya, 
Rishisringa, Samvarta, Sankha, Satatapa, Sumantu, Ushana, Vasishta, 
Visbnn/ Vishwamitra, Vrihaspati, Vyasa, Yajnavalkya and Yama arc 
all compiled in the collection termed Shattrinshun Mathung. 

The Dharma Shastra of the five lawgivers Chhagaleya, Ohya- 
vana, Jatulcarana, Pitamalia and Prajapati arc considered by Pro- 
fessor Stenzler to be extant from his having personally met with 
citations from all of them. 

Besides the abovementioned Sanliitas there arc some texts, if 
not, the entire institutes, of the remaining legislators with the excep- 
tion of a very few. The fragmentary texts are occasionally quoted in 
the Glosses and Digests of Hindu Law. 

Except the English translations of the Mauava Dharma Shas- 
tra and the Institutes of Yajnavalkya, which have been previously 
noticed in their respective places, no regular version of the text of 
the Smritis of any other scared sages has yet been rendered in 
English. But the detached rendering of a few texts of one or the 
other of these lawgivers cited in such Commentaries and Digests as 
have been translated into English only is noticeable. Disagreement in 
the several versions of the same text of any of the aforesaid Kishis 
is eveu observable, and has been partly pointed out by Dr. Gold- 
stucker. 

The Sanliitas of the ancient lawgivers have been recognized to 
be the independent authorities and sources of Hindu Law. 

The precepts of the Smritis have, however, been interfered with 
by usage, and their language has been rendered obscure by time. 
For the true exposition of the law laid down in the several Sanliitas 
recourse must be had to the various Commentaries and Digests 
which are now looked upon as the repositories of Hindu Law. The 
lastmentioncd works are more specially referred to for the deter- 
mination of the disputed points of the law. 


LEGAL COMPANION, 


Vol. VI. JANUA R Y, 1878._ No. 1. 

INSTANCES OK THE INTREPIDITY OF THE BAR. 


Mr. Erskine, in the Dean of Si. Apapb’s case, exhibited the proud 
spirit of an English Counsel, who knows that in the defence of his client, 
he is justified in using every degree of freedom which docs not infringe 
on the respect due to the Court. Mr. Justice Buller, after the jury had, 
through their foreman, stated their verdict, declared, that its effects, as 
expressed, would be different from the obvious intentiou of the jury; Mr. 
Erskine, however, insisted that the verdict should be recorded as it was 
stated by the foreman. 

Buller . Let me understand the jury. 

Erskine . The jury do understand their verdict. 

Buller . Sir, 1 will not be interrupted. 

Erskine, 1 stand here as an advocate for a fellow-citizen, and I 
desire that the verdict may be recorded as given by the jury. 

Buller . Sit down, sir, remember your duty, or I shall he obliged 
to proceed in another manner. 

Erskine . Your lordship may proceed in what manner you may 
think fit ; I know my duty as well as your lordship knows yours. / 
shall not alter my conduct. 

In argu : ug the famous Wahahee case, Mr. Ingram for the prisoner 
said : — t: Now my Lord, in the case of Ameer Khan, two questions 
arise, with only one of which I have to deal. \l) Is the Government, as 
is claimed on its behalf, possessed of immeasurable power ? p2) Is it act- 
ing wisely in using that power? 1 have nothing to say to the second 
question. I will leave that to the gentlemen of the fourth estate and 
to public opinion. The sole question which 1 have to argue is this. 
Has the Governor-General immeasurable power in India or not ? Is 
Lord Mayo the constitutional servant of a limited monarch, or is he au 
absolute autocrat iu India? That is the question which I have to bring 
before your Lordship, and which your Lordship has to determine ; and 
iu considering that question, my Lord, I shall not appeal to those feel- 
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ings which I know you possess, your humanity and mercy— nor shall I 
frighten you by drawing a picture of civil war, but I shall treat you as 
an English Judge ought to be treated, and as " Justice is blind” I 
trust your Lordship will decide this case without a single question as 
to the possible consequences that might ensue. I desire my Lord, be- 
fore I commence my reply, to state, that if I should occasionally make 
use of the names of the two gentlemen, the law-officers of the Crown, 
I shall mean nothing personal. . The Advocate General commenced his 
speech in this case by making a kind of appeal to us, as to the danger 
of attributing any malicious motives to the Lieutenant-Governor and to 
the Governor- General of India, and said there was a particular danger 
in such a community as this, lest thereby the Government might be 
brought into odium. But I maintain that, if the Government are 
brought into contempt, it is the fault of the Government alone. My 
Lord, I shall speak as fearlessly as an English Counsel should speak, 
and if in the conduct of this case my sympathy and indignation are ex- 
cited, I shall freely give vent to them. I shall not speak of the myr- 
midons who carried out this arrest ; but I shall hold the Governor- 
General of India and the Lieutenant-Governor responsible for this folly 
and crime — a crime which was conceived by Sir William Grey, and 
continued and confirmed by the Governor- General of India. The Ad- 
vocate General, upon the first day, made the most extraordinary state- 
ment, which I ever heard in a Court of Justice. He denied that any 
Municipal Court could entertain this application. I attributed that 
statement to the surprise of an unready man, and thought the expression 
fell from him in an unguarded moment ; but his repetition of that state- 
ment wears a very different aspect It means that the Governor- Gene- 
ral of India, claims to he above all law. Before he could make a claim 
of that kind on behalf of any authority, what a change must have taken 
•place in the Advocate General ? He must have ceased to be a lawyer, 
and become a simple official — he must have surrendered his indepen- 
* dence, and become an humble servant of the Crown.” 

The Advocate General . — I protest against these personal remarks 
for the honor and dignity of this court. 

Mr, Justice jV orman, — Mr. Ingram, you have already used two or 
three expressions which are not altogether proper, especially with regard 
to Sir William Grey and Lord Mayo — You must remember the latter is 
the Viceroy of India, and, as such, is entitled to some degree of respect. 

Mr . Ingram,— In deference to your Lordship I will give up what 
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I claim to be the just right of counsel in asserting the liberty of his 
client. 

Mr . Justice Norman.— Goi forbid that I ^should stop the mouth 
of any Counsel. At the same time it is my duty to remind you, that 
in making any observations, you should avoid, as far as you possibly 
can, any thing like personality. Courtesy to your brethren of the bar 
demands it. 

The Advocate General.— It matters not one farthing, as far as I am 
concerned, what the Counsel may say. I merely ask your Lordship to 
support the dignity of this Court. 

Mr . Ingram . — I thought I had drawn a wise distinction between 
the officer and the man. The opposite side threw down a gage of battle 
to us, and they know perfectly well that the race which we Counsel 
have to run is a race in which the goal cannot be reached without some 
little dust. If there are gentlemen so thin-skinned, as to dread the slight 
wounds and scratches received in the combats of the forum, I would 
advise them to retire, and to leave the arena to men. 

Mr. Curran, than whom a more intrepid advocate never existed, 
was one day exerting himself with more than ordinary zeal in the cause 
of a client, when the presiding judge called out to the sheriff to take 
into custody any one who should venture to disturb the decorum of his 
Court. “ Do, Mr, Sheriff," exclaimed Curran, unawed, “ go and get 
ready my dungeon ; prepare a bed of straw for me ; and upon that bed 
I shall to-night repose with more tranquillity than I could enjoy were 
I sitting on that bench with a consciousness that I disgraced it” 

But bold and intrepid conduct sometimes leads to illegal conviction 
and punishment. 

The following is an instance ; — 

THE CALCUTTA HIGH COURT. 

The 1 ilh May , 1877. 

Present : 

The Hon’ble Sir It. Garth, Kt., Chief Justice, and Mr. Justice Markby and Mr. 

Justice Pr&isep. 

In the Matter of Tarak Nath Palit, Barristbr-at-Law. 

Messrs. Bransou and Egerton Allen, instructed by Messrs. Chdse 
and Bose, for Mr. Palit. 

The Hon’ble H, Bell, Legal Remembrancer, for the Magistrate of 
Howrah. 

a 2 
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In this case Messrs. Markby and Prinsep, Justices, on the applica- 
tion of Mr. Branson, bad made an order under Section 297 of the Code 
of Criminal Procedure, calling up the records from the Court of the 
Magistrate of Howrah, who had , convicted Mr. Palit of contempt of 
Court, and fined him Rs. 100* 

The following was the judgment complained of: — 

At the commencement of the * proceedings in this case, 1 the Ac- 
countant was called on to take a solemn affirmation, and the Court pro- 
ceeded to read the papers connected with the case. Mr. Palit, who ap- 
peared on behalf of Durga Prosad Chattarji, the defendant, addressed 
the Court enquiring whether the witness was supposed to be giving his 
evidence. The Court, being otherwise engaged, declined to answer the 
question, and on its being repeated several times, requested Mr. Palit to 
he silent. Mr. Palit refused to be silent, upon which the Court, after 
endeavouring in vain to induce him to obey its orders, warned Mr. Palit 
that it would assert its authority. Mr. Palit still continued to address 
the Court, on which the Court recorded this statement. Mr. Palit, being 
called on to make a statement, states as follows : — That the statement 
recorded above is incorrect. The facts are these. After the witness had 
been affirmed, there was some conversation going on between the Magis- 
trate and the witness, and the witness was referring to a book. Upon 
this Mr. Palit got up to ask the Court if the witness was giving evi- 
denee. The Magistrate replied he was not bound to give the informa- 
tion. Mr. Palit thereupon observed that, appearing as he did on behalf 
of the prisoner, he had an undoubted right to be informed as to whether 
the witness was giving evidence or not ; which observation was again 
met by the Court with the remark that the Court was not bound to give 
the information. Mr. Palit again said that he was entitled to get the 
information, whereupon the Magistrate told him to be silent. The tone 
of the Magistrate appeared to Mr. Palit to be offensive. Mr. Palit re- 
monstrated, and said that he had an undoubted right to conduct the 
case, and that if he were treated like that, he must retire from the 
Court, whereupon the Magistrate said : “ You bad better be off; you 
have no locus standi j" whereupou Mr. Palit said, if he went away his 
client would go unrepresented, and the case could not go on. To which 
the Magistrate replied that he would proceed with the case in his al>~ 
icnce, thereupon Mr. Palit began to make some) observations, afd the 
Magistrate again told him to be quiet. The Magistrate also added*: 
If you won't be quiet, I shall liue you Rs lOO.'” Mr, Palit observed 
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»bat he had no right to fine him under the circumstances, and the Ma- 
gistrate again told him that he would fine him another Rs. 100* As far 
is Mr. Palit now remembered, he believed he was fined altogether Rs, 
100. Whilst this was going on, Mr. Palit stooped down to speak to 
iome of the pleaders engaged in the case, asking them to take accurate 
rotes of what was taking place in Court. The Magistrate interfered* „ 
rod told him that he had already asked him to be quiet, and if he went 
m speaking he would fine him again. Mr. Palit observed that be cer- 
tainly had. a right to speak to his'own juniors in the case* Mr. Palit 
nay here observe that he was carrying on* that conversation in whispers. 
The Magistrate said that if he wanted to carry on a conversation with 
ris juniors, he must do so out of Court, upon which Mr. Palit was going 
o make some observation, when he was fined by the Magistrate for the 
ast time. As regards the question whether Mr. Palit ought or ought 
iot to apologise, he considers that he has not done anything, intention** 
.lly or otherwise, which is in the least degree disrespectful to the Court $ 
t the same time, he disclaims any intention to be otherwise than 
horoughly respectful to the Court. If, however, his conduct has been 
►pen to misconstruction, he is very sorry for it ; at the same time, in 
he discharge of his duty as Counsel for his defendant, he feels himself 
round to say what he did. The Court then asked Mr. Palit whether he 
irould formally apologise for refusing to be silent when the Court asked 
lim to be silent. Mr. Palit stated that he was not aware that he had 
efused to be silent, excepting by pursuing the conduct set forth above, 
f, however, such conduct has been construed into a refusal by the 
]ourt, Mr. Palit is sorry for it. 

The Court having recorded the above statement and read it to Mr* 
’alit, asked whether he had any objection to make to the record, to 
vbich he replied that he had none. 

The statement made by Mr. Palit, after having heard read to him 
he statement made by the Court, has been carefully considered by the 
2eurt. The Court has to record the following observations : — 

1. That the question first asked by Mr. Palit was in the words 
piven by the Court And not in those given by Mr. Palit, and that the 
one was disrespectful and contemptuous, especially in the use of the 
rord " supposed 

2. The Magistrate did not speak offensively to Mr Palit when 
irst ordering him to be silent, 

8, That the Magistrate did not use the words “ you had better be off/ 5 
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4. That the words “ you have no locus standi* 3 are not quite cor- 
rect, and did not occur as stated. After the Court had threatened to 
fine Mr. Palit unless he were silent, Mr. Palit said : “ Fine me ? You 
cannot fine me” — upon which the Court, supposing Mr. Palit to dis- 
claim any subjection to the authority of the Court, said : “ Then you 
can have no locus standi here.” 

5. The words te under the circumstances” were not used by Mr. 
Palit. The words used were u you have no right to fine me” and (t you 
cannot fine me”, as stated above. * 

6. Mr. Palit was not talking to the pleaders in a whisper but in a 
very loud tone, almost as loud as be had been using when talking to 
the Court, so that the talking formed a direct continuance of the 
disobedience to the Court's order to be silent. Subject to these ob- 
jections, the Court admits Mr. Palit's statement, though it omits 
very much of what he (Mr. Palit) said to be not an altogether in- 
correct statement of what had occurred. The Court certainly refus- 
ed to answer Mr. Palit' s question, and stated that it was not bound 
to do so. 'When Mr. Palit persisted in demanding an answer to 
the question, the Court requested him to be silent ; when Mr. Palit re- 
fused to be silent, the Court merely repeated the order ; at length the 
Court threatened to fine him unless Mr. Palit were silent ; when Mr. 
Palit denied that the Court could fine him, the Court then said that he 
had better leave the Court, Mr. Palit still persisting in addressing the 
Court. The Court at length did verbally order him to be fined Rs. 100, 
and on Mr. Palit still persisting in the same course, the order was ver- 
bally repeated. At length, but not until the Court commenced to re- 
cord proceedings, Mr. Palit became silent. It is an extremely disagree- 
able duty to this Court to have to punish a person who appears before 
it as Counsel in a case, aud the Court endeavoured to induce Mr, Palit to 
apologise frankly for Lis repeated and undoubted refusal to be silent ; 
but these efforts failed. The Court’ feels that its reasonable order has 
been openly, persistently, and repeatedly set aside and contemptuously 
rejected by Mr. Palit, aud in vindication of its authority fines Mr. Palit 
Rs. 100, 

P. S, — It seems necessary, as this case will probably be brought be- 
fore a higher Court and I may have no opportunity of explaining any- 
thing which may be doubtful, to add a few words to the record written 
yesterday. 

■; from Mr, Palit's explanation, it might se?m that the Court had 
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been privately taking evidence from tbe witness, and that it was some- 
thing of this kind, which elicited his question : * f Is this witness sup- 
posed to be giving evidence ?" This was not the ease. The Court war 
diligently reading a bundle of papers, and had only spoken once to the 
witness, to ask quite loudly and openly whether he had brought his books. 
These were the only words the Court had used to the witness, and they 
had occurred some seconds, probably more than a minute, before Mr. 
Palit spoke. Secondly, it is necessary to explain that the Court's -objec- 
tion was that it was not bound to answer that question. If the question 
bad been a civil one or civilly put, the Court would have replied. Third- 
ly, it seems necessary in justice to Mr. Palit to explain that he himself 
during the proceedings subsequently complained of two sources of irrita- 
tion which had occurred before the circumstances to which this case re- 
lates, and which to a certain extent may be held to palliate the abrupt dis- 
courtesy of his question, and his subsequently persisting in demanding 
an answer to it and refusal to be silent when ordered. One was that ho 
had been kept a long time waiting ; the other was that the Court on 
entering acknowledged his salute by a very insufficient nod. It is a fact 
that the proceedings, from press of other work, did not commence till 
near two o'clock, and when the Magistrate entered and sat on his seat 
he did not notice Mr. Palit at all, having never before seen him. Pro- 
bably, seeing some one bow, the Magistrate, mechanically and in accord- 
ance with habit, made some sort of acknowledgment. But the Court 
acknowledges that it does not recollect returning Mr. Palit's salute ade- 
quately, or as it would have done had it been acquainted with Mr. Palit. 
These circumstances were considered by the Cuurt in passing orders in 
the case. (Sd.) JF. II. Pjsllew, Magistrate. 

This will be put with the record. (Sd.) F. H. Pjsllew, Magistrate. 

On the case being called on, the learned Legal Kemembrancer rose 
and addressed the Court as follows : — 

1 appear in this case on behalf of Mr. Pollew, the Magistrate of 
Howrah, and for the reasons which I will very briefly explain to your 
Lordships, it is not my intention to oppose tbe present application. 
Collisions between the Bar and the Ifeucli are always to be deplored, 
because the administration of justice must necessarily suffer when either 
the authority of the Bench is weakened, or tbe independence and free- 
dom of the Bar is impaired. In the present case, the collision between 
Mr. Palit and the Magistrate is the more to be deplored, because it arose 
out of a miserable misunderstandijig, which a little more forbearance or 
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a little more tact on either side would iu my opinion have most effectu- 
ally removed. The misunderstanding 1 arose in this way. A trial had 
commenced, in which Mr. Palit appeared as Counsel for the prisoner. 
The first witness who was called was an accountant, and he was affirm- 
ed in the usual course. The Magistrate, however, did not at once pro* 
eeed to examine him, but turned to a bundle of papers.which he had be- 
fore him, and while reading these papers he asked the witness if he had 
brought his books. This question, the Magistrate says, he asked open- 
ly and loudly, but Mr. Palit did not hear it. The Magistrate then turn- 
ed again to the papers before him, and in about a minute after wards Mr. 
Palit got up and said : “ Is the witness supposed to be giving evidence?” 
The Magistrate, rightly or wrongly, thought that the tone of this re- 
mark was disrespectful and contemptuous, and he entirely misunderstood 
the object of the question. He had no idea that Mr. Palit was referring 
to the question which he bad a minute before put to the witness about 
the book, and thinking, therefore, that the question was either an ir- 
relevant or an impertinent one, he replied that he was not bound to 
give the information, meaning thereby that, as Mr. Palit could see the 
witness as well as he could, Mr. Palit could judgo himself whether the 
witness was giving evidence or not. It was in this way that the mis- 
understanding at first arose. And I am authorised to state that the 
Magistrate is exceedingly sorry that he did not understand the object of 
Mr. Palit's question ; that had he understood that Mr. Palit wanted to 
know what the witness had said, he should at once have informed him. 
Mr. Palit says, and I accept without hesitation what he says, that be 
never intended any disrespect ; but the words used by him were certain- 
ly not happily chosen, and were open to the interpretation which the 
Magistrate put upon them. What then happened I will giv r e in Mr. 
Palit's own words. The words bring the scene vividly before, us, so that 
we can almost hear the intonation of Mr. Palit's voice, and see the ac- 
tion with which the words were accompanied. (The learned Counsel then 
read Mr. Palit's statement as taken down by the Magistrate.) Then 
there is a discrepancy between the Magistrate and Mr. Palit as to whafc 
followed. Mr. Pellew says that he tb^n told Mr. Palit that be would 
fine him if he was not silent, to which Mr* Palit replied : (t Pine me ? 
f You can't fine me” — thereby implying, as the Magistrate thought, that 
Mr. Palit* as an Advocate of the High Court, claimed to be exempt 
from the Magistrate's jurisdiction. And this will explain the Magi 8 * 
irate's next remark: ff l! you are not subjeettp my jurisdiction, you 
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have no locus standi here, and you had belter leave the Court.” Mr* 
Palit, however, still persisted in addressing the Court; and thie.it was 
that the Magistrate fined him for. I do not wish to say one word 
against Mr. Palit. I feel sure that he did not intentionally mean to defy 
the Court, and that the words used by him were used under consider** 
able excitement ; but I think that upon reflection he will see that the 
coarse which he pursued was not the course which in his calmer mo- 
ments he would advise another advocate to adopt. A Magistrate mast 
be supreme within the walls of his own Court, and when the Magistrate 
refused to answer Mr. Palit's question, Mr. Palit should have asked 
the Magistrate to have recorded the question and the refusal to answer 
the question. If this had been done, the Magistrate’s conduct would 
have been open to correction by his appellate superior, aud this unhappy 
altercation would have been avoided. 

I now come to the next part of the case in which Mr. Palit has 
acted as any other gentleman would, I think, under similar circum?* 
stances have acted. # 

Assuming that Mr. Palit under the excitement of the occasion had 
not been respectful to the Court, I think he fully atoned for it by a 
suitable expression of regret. 1 will state this part of the case in Mr. 
Palit/s own words. * 

(Mr. Bell here read that part of the Magistrate’s judgment re- 
ferring to the “ apology.”) 

Mr. Pellew authorises me to say that bad he understood Mr. Pali! 
to mean, as 1 understand him to mean, that he was sorry if any conduct 
on his part had unwittingly given rise to this unfortunate altercation, 
he Would at once have accepted the apology. 

Unfortunately the Magistrate thought that Mr. Palit meant th*t 
he was sorry for the Court if it was so foolish as to put an unfavourable 
construction on his (Mr. Palit’s) conduct. It seems to me that the 
construction which the Magistrate put upon these words was a con- 
struction which the words will not fairly bear, and I therefore must ex* 
pr^gs my regret on the part of the Magistrate, that Mr. Pal it’s expres 
sious of regret were not accepted tu the spirit in which they wer< 
offered. 

8ueh, my Lords, is this case*— fortunately an isolated one $ fo 
though the learned Members of this Bar are daily practising before th 
Mufasal Courts, it is seldom if ever that any friction occurs between tb 
Bench and the Bar.. 
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This happy result I attribute to two causes, first, to the just appre- 
ciation of Mufasal Magistrates and Judges, of the learning, independence, 
integrity and honour which has always characterised this Bar, and se- 
condly, to the courtesy which as. a rule the Members of this Bar, and no 
man more conspicuously than Mr. Palit, invariably display when appear- 
ing before the Mufasal Courts, It would indeed be a public calamity 
if either this case or any other case was in any way to disturb tbe good 
feeling which has always existed between this Bar and the Mufasal 
, Courts. 

With these remarks, I beg to leave the case in your Lordship’s 
hands. 

Mr. Branson, in reply, said that when he moved the matter in this 
Court, he had hoped that some such happy conclusion as that they had 
arrived at would be come to. 

Much had been said with regard to an apology stated to have been 
made by Mr. Palit to the Magistrate. 

He thought it was a misuse of the term " apology” to apply it to 
what Mr, Palit said in the Lower Court. 

Mr. Bell explained that be had particularly made use of the words 
" expressions of regret” to avoid misconception. 

Mr. Branson was glad to hear the learned Counsel qualify the 
term. 

(The Chief Justice observed that he did not think Mr. Branson 
need be afraid of using the word apology.) 

Mr. Branson thought that apology would imply that offence had 
been intended. Mr. Palit had done what he could to. explain that he 
never meant to give offence. It would have been wholly against the 
interests of his client for Mr. Palit, at the very inception of the trial in 
which he was appearing for the accused, to have done anything tb dis- 
turb the calm temper which was so necessary to the administration of 
justice and the due investigation of the charges against him. 

He conceived that Mr. Palit had been wholly misunderstood. Mr. 
Palit bad endeavoured to assure the Magistrate that nothing was fur- 
ther from his thoughts than to insult or annoy him, and.had failed to 
do so. 

No one could more cordially appreciate the unity which existed be- 
' ' tween the Bench and the. Bar than the Bar itself. 

* To the Bench it was perhaps not wholly a matter of indifference, but 
to the Bar it was of the greatest importance as tending to enable them 
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to discharge pleasantly their often difficult duties. He did not seek to 
criticise verbal statements, but he preferred to confine himself to the 
statement of Miv Palit rendered in the first instance by the Magistrate, 
and appro^d of by that officer as substantially correct, the Magistrate 
simply adding the word “ supposed/' That word has apparently given 
offence. 

On behalf of Mr. Palit, he would ask their Lordships to acoept the 
expressions of regret tendered by the Magistrate through the Legal Re* 
membrancer.* 

Mr. Palit was not anxious that the matter should go any further. 
He had been actuated by no vindictive feeling in placing it before their 
Lordships, but bad done so in justice to bis profession and his client* 
Mr. Palit bad only wished that the issue should be tried in the calmer 
atmosphere of their Lordships' Court, without any party feeling. 

In conclusion, he hoped that the relations between the Benoh and 
the Bar would always remain as they had hitherto happily been, of the 
very best and kindest description. 

Garth, C. J. (Markby and Prinsep, JJ., concurring.) 

It is extremely-satisfactory to the Court, that this matter, which 
promised to be somewhat unpleasant in its. character, should have been 
thus amicably disposed of. 

Mr. Pellew has acted as any gentleman placed in his position ought 
to have done ; and the Court quite appreciates the proper feeling which 
has induced him to place himself in his Counsel’s hands, and to express 
regret through his Counsel for the mistake which has occurred. 

No doubt, the Legal Remembrancer was quite correct in saying 
that a slight misunderstanding, in the first instance, was the cause of 
the results which followed, and which the Court i$ now called upon to 
rectify. 

Mr. Palit seeing or believing that the witness after be was affirm- 
ed, was in communication with the Magistrate, had a perfect right to 
ask, whether what the witness was saying, was supposed to be evidence 
in the case, because there is no rule which deserves to be better under* 
stood than this ; that when a witness has once been sworn or affirmed) 
no communication, which he makes with reference to the subject mattei 
of the inquiry, ought to be kept back from the accused or his counsel. 

Mr. Palit, therefore, was perfectly justified in asking the qpestior 
winch he did ; and it seems extremely probable from the account of tb< 
proceedings which we hare before us, that the Magistrate at fir^did no 

b 2 



12 


TOE LEGAL COMPANION 


[Vo L, R 


quite recognize the fact, that Mr, Palit was employed as the prisoner's 
Counsel. „ 

It is possible that some mistake of this kind may have induced the 
Magistrate to refuse to answer the question* But be th^t as it may 
the Magistrate was, no doubt, wrong in this respect. 

On the other hand, Mr. Palit seems certainly to have persisted in 
Us inquiries with considerable pertinacity , which perhaps was not unnatu- 
ral, although it had the effect of inducing the Magistrate to deal with him 
in a way which was not justifiable . 

No doubt the error arose from a rfcisunderstanding, and Mr. Pellew 
has acted with great propriety iu coming forward, as he has now done> 
to express regret. 

Under these circumstances, all that we have to say is that the order 
for the payment of, the fine must be quashed, and that the fine, if paid, 
must be refunded. 


CALCUTTA HIGH COURT. 

* 

The Uth June, 1877. 

Present: 

Mr. Justice Markby and Mr. Justice Print* 1* 

Case No. 2037 of 1876. 

Musst. Asbibun, (Defendant) Appellant, 
versus 

Baboo Bam Proshad Das, (Plaintiff) Respondent. 

Voluntary Payment — se. 72 and 15 of Act IX. of 1872. 

Money paid into Court to be paid to the decree-holder in order to stay a sale in execution,' 
although with an intimation, to bring a suit to contest the decree-holder's right to attach 
and sell the property, is, upon a true construction of Sections 72 and 15 of the Contract Act 
is a voluntary payment and cannot be recovered back. 

Mr. Justice Markby. — It appears to me that the facts of this case 
cannot he distinguished from those of the case reported in XII. Moore's 
Indian Appeals, 781 ; and that if that case is still law it must govern the 
case before ns. It is there laid down that a voluntary payment 'with a 
full knowledge of the facts cannot be recovered back. But it was held 
that where a man pays money into Court to be paid to the* decree-holder 

iu or dey to stay a sale in execution expressing 1 his intention to bring » 

" *& . 
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suit to contort the right of the decree-holder to attach and sell the pro- 
perty, that is not a voluntary payment, and may be recovered back if it 
turn out that the decree-holder had no right to sell the property* 1 
have no doubt the plaintiff in this case was guided in what he did by 
the law as laid down in that decision. 

But since that decision was given, and before this payment was 
made the matter had been dealt with by the legislature of this country. 
Section 72 of Act IX. of 1872 provides that a person to whom money 
has been paid by mistake or coercion must repay it. This T take it is the 
same general rule as that laid down by the Privy Council only express* 
ed in the reverse way. But just as the Privy Council go on to deter- 
mine whether a particular act was a yoluntary act, so the legislature 
here defines generally what is coercion, and it seems to me that the 
meaning which the legislature had attached to the word coercion shews 
that a payment of the kind which the Privy Council declare to be in- 
voluntary does not come within the legislative definition of iiiroluatary 
payments. In other words the legislature here takes a different view 
of what constituted an involuntary payment from that taken by the 
Privy Council. Section 15 declares that “ Coercion is the committing 
or threatening to commit, any act forbidden by the Indian Penal Code, 
or the unlawful detaining, or threatening to detain any property to the 
prejudice of any person whatever, with the intention of causing any 
person to enter into an agreement.” The payment in this case was not 
made under any of the conditions here described. 

The only question then is whether Act IX. of 1872 contains the 
whole law upon this subject, or whether it may be supplemented by the 
law as laid down by the decisions of the courts, and as contained in 
general principles of equity. In some respects no doubt, Act IX. of 
1872 is incomplete. In the preamble it it expressly said that it only 
explains a^d defines certain parts of the law of contract. But there are 
nevertheless, as it appears to me, some particular topics with which the 
legislature intended to deal completely, and I think that the matter now 
under consideration is one of those topics. It seems to me that if we 
were to hold otherwise, the provision^ of the Act as to the recovery of 
money paid involuntarily would be entirely useless. Unless these pro* 
visions completely define the cases in which money paid may be recover,* 
ed back because the payment was not voluntary, they tell us nothing at 
all, for as oile would doubt that by the law of this country the cases 
specified by the Act in Sections 72 and 15 are cases in which money 
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may be recovered back on this ground. Tbe important question is 
whether they are the only cases, and unless the legislature intended to 
say that they were the only cases nothing whatever will have been done 
towards the simplification of the law upon this subjeot. Every one knows 
the extreme difficulty that has been experienced in determining what 
payments are and what payments are not voluntary, and whose money 
once paid may be recovered back. I think the Legislature intended to 
get rid of this difficulty by laying down a short and simple rule upon 
this subject, which the courts of this country, not always trained to the 
discussion of these difficult questions, might easily apply of coirse. We 
may thus find ourselves barred in some cases from applying a remedy 
when a remedy would seem desirable, but that is not unfrequently the 
consequence of having fixed and precise rules of law. I therefore think 
that the money was not, paid involuntarily and could not be recovered 
back, and that the decision of the courts below should be reversed and 
the suit dismissed with costs. 

I only wish to add that there is no contention and I do not think 
there could be any contention that this case comes in under S. 15 of the 
Contract Act. But 1 do wish to prejudice the question whether under 
some circumstances a man who sets the court in motion to attach pro-* 
perty in execution may not be said to detain property. That question 
does not now arise. 

Me. Justice Peinsep. — I could only add to the judgment just deli- 
vered which has my entire concurrence that we can go beyond S. 72 of 
the Contract Act in this matter only on grounds of justice, equity and 
good conscience, but that as recently laid down by the Privy Council in 
the case of Ram Coomar Coondoo ts. Chunder Kant Mookerjee, these 
principles are to be invoked only in cases for which no specifio rules 
may exist. On the points before ug the Contract Act has laid down a 
specific rule and we cannot extend it or do otherwise than adhere to it. 
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CALCUTTA HIGH COURT. 

The 25/// June , 1877. 

Present : , 

Mr. Justice Markby and Mr. Justice Prinsep. 

/ 

Ashore Chundkr Bahadoor, (Plaintiff) Appellant, 
versus 

* 

Kisto Churn, Nuffur Churn and oilier?, (Defendants) Respondents. 

Acquisition of the right of occupancy under the holder of a limited 

interest . 

A ryot who holds land for twelve years and pays the rent payable on account of lh< 
same, acquires a right of occupancy although the person under whom he holds has only a li- 
mited, and not a hereditary, interest. * 

Mr. Justice Markby. — In this case the plaintiff is holder of a tenure 
which is not hereditary, but which is held under a grant from Govern-* 
ment to himself upon condition of his performing certain police services* 
He also pays a small aunual rent. 

When the plaintiff obtained his grant the defendants or their an- 
cestors had been holding the land in suit for considerably mpre than 12 
years as under-tenants to the predecessors of the plaintiff. The prfcdeces: 
sors of the plaintiff held the land either for a term or for life under the 
same conditions as it is now held by the plaintiff. 

The question of law raised in this Special AppeaL is whether the 
defendants have gained a right of occupancy ? 

The question depends entirely upon the words of Section 6 Act X. 
of 1859 repeated in Section 6 of Act VIII. of 1869 (B. C.) That Sec- 
tion provides that te every ryot who shall have cultivated or held laud 
for a period of twelve years shall have a right of occupancy in the land 
so cultivated or held by him, whether it be held under pottahs or not, 
so long as he pays the rent payable On account of the same.” * * * * 
u The holding of the father or other person from whom a ryot inherit* 
shaH be deemed to be the holding of the ryot within the meaning of this 
section/ 1 * 

There can be no doubt that the defendants have brought them 
selves within the terms of this Section. They are ryots, they have belt 
the land for twelve .years; and they have paid the rent; and the onh 
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question can be whether the 'section operates where the person under 
whom the ryot holds has a limited interest. 

If the section be looked upon as creating a sort of right by pre- 
scription in favor of the ryot against his landlord it might be said that 
as a general principle prescription does not run where the person in pos- 
session has a limited interest. Bat still the difficulty remains that this 
Section makes no saving in favor of such persons. Even, therefore, con- 
ceding that right of occupancy under the statute, is, in any sense, a 
right gained by prescription *of which I am not certain, I still do not 
see how we can put any restriction upon the general words of the sta- 
tute. The object of the statute is declared to be to re-enact with certain 
modifications the provisions of the existing law relative to ryots with 
respect to the occupancy of land. The whole law, therefore, as to rights 
of occupancy was renewed by the legislature and is set forth in this 
statute. . If the legislature had intended to exclude the period during 
which the ryot held under a person having a limited interest it would 
have said so ; and as it has not said so I think we must give effect to 
the words of the law. * 

This decision is in accordance with the view taken by Mr, Justice 
Dwarka Nath Mitter in the case reported in XVII. W. R. 552. 

This is also the view of the law taken by the Court below, and the 
Special Appeal will therefore be dismissed with costs. 


CALCUTTA HIGH COURT. 

The \Uh July , 1877. 

Present : 

Mr* Justice Jackson and Mr. Justice White. 

Case No. 213 of 1877.. 

Paleb Ram, (Plaintiff) Appellant , 
versus 

Musst. Jankee, (Defendant) Respondent . 

Limitation Act , Art , 62 —Accounts stated. 

By the words “ accounts stated’' in Art. 62 of the Limitation Act, is not meant an 
account settled and signed by the party to tfe hold liable, but simply an account which is 
stated. 

Tackson, J.~We are under* the necessity of remanding this 
>ch is a matter of regret in as much as js case of such 



1878.] 


THE LEGAL COMPANION*. 


17 


simplicity ought not to require coming so frequently before the 
Courts. The error of the Judge lies in this. He says “ By the 
words 1 accounts stated' I understand to be meant an account set- 
tled and signed by the party to be held liable or by his agent speci- 
ally authorized to sign such an account or at any rate, an account 
in regard to which defendant's acquiescence may be presumed in con- 
sequence oflong continued silence after its receipt." The Judge refers 
to no authority for this view of the law nor can the respondent before 
us say that there is authority for such a position. The Judge therefore 
has not merely decided this appeal but he has legislated, All that the 
law requires is that the account should be stated and the period allowed 
by Art. 62 should commence to run from the date when the accounts 
are stated. It is quite possible Unit. the defendant should be present 
and in examination of the accounts satisfy himself whether they aie 
correct and it is no doubt very desirable and also usual that his signa- 
ture should be attached to the amount ascertained to be due but it is 
not absolutely necessary. The plaintiff therefore had the choice of proof 
in either of two ways, either by showing that Kashi Bhugut had signed 
or that Bungshi Lall the alleged managing member of the defendant's 
family was present and did agree. The case therefore must go back in 
order that it may be ascertained whether the plaintiff has proved his 
case in either of these ways. 

White, J. — I agree that the case should W remanded. 


THE LAW OF MORTGAGE IN INDIA. 

Simple Mortgages.* 

A simple mortgage is a mortgage in which the land is pledged as 
a collateral security, the right of the creditor in default of payment 
being limited to a sale by judicial process of the land hypothecated to 
him. In this kind of mortgage the personal liability of the mortgagor 
is not excluded. It corresponds to the hypothecation of the Civil law 
and the systems of law which are founded upon it, In a pure simple 
mortgage the mortgagor is not put into possession of the property 
pledged to him. He has not, therefore, the right to satisfy the debt 
out of the rents and profits, nor can lie acquire the absolute ownership 
of the estate by foreclosure. 

Vide Tagore Lew Lectures -1875-76, Lecture IV., by R, B. Chose, pp, 88 to 107, 
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' No particular form of words is necessary to constitute a simple 
mortgage. Difficulties, however, not un frequently arise owing to* the 
extremely inartificial language of Indian instruments. In the case of 
GUnga Persaud Sing v.*Lalla Behary Lall, in which the question arose 
whether a hare covenant by the debtor not to alienate his property till 
the debt should be repaid, constituted a simple mortgage so as to con- 
fer a real right on the creditor, the Court observed “ As a general 
rule we adhere to the principle laid down in the case of Chmder Kishore 
Srnna (9th July 1853), that the title of a person who purchases in good 
faith is not vitiated by any contract into which the vendor may have 
previously entered with a stranger binding himself not to alienate his 
property. If a party is desirous of obtaining a valid lien on any par- 
ticular property, he should adopt the simple means which the various 
kinds of mortgage in use in this country afford. If he does not choose 
to do so, fhe fault is his own, and the innocent purchaser should not be 
made to pay the penalty of bis negligence ” (S. D. A., 1857, p. 825,) 

It may, no doubt, be said that sucli a doctrine would very fre- 
quently defeat the intentions of the parties ; but the rule of construc- 
tion founded on the presumed intention of the parties, unless carefully 
fenced in, is calculated to introduce the very greatest confusion. It 
would carry me much beyond the limits of the present lecture to exa- 
mine the various aspects of this doctrine, and there are probably many 
among you who are familiar with the controversies on the point in some 
famous writings, both ethical and juridical. There is, however, a spe- 
ciousness about the rule which is betrayed only on a close examination. 
*It is true that if the intention can be collected from the instrument, the 
form of expression is not material. But the real difficulty lies in col- 
lecting the intention when it is not formulated in apt words. 

In the Reports of the Agra High Court you will find two cases, 
in one of which the Court thought that the debtor intended to create 
a mortgage, while in tlie other it was held that there was nothing to 
show an intention to create a charge on any property. The language 
of the two instruments,, so far as can be gathered from the report, was 
almost precisely the same, the debtors covenanting with their creditors 
in both the cases not to alienate their properties till the debts were re- 
paid, (Chuney Lall v. Pallowun Sing, 4 Agra ff. C., 217 ; Martin v. 
Pntrmrum , 2 Agra H. 0 o 124. See also 7 W, R, 809; 13 W. 

F. B., 82 ; compare N. V. P., vol. VII , p. 124; vol. VIII., p* 669.) 
The caustic observations of Mr. Fearne ou Perrin y. Blake will suggest 
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themselves to every one familiar with the writings of that accomplished 

lawyer,, 

I will now proceed to discuss the ifgbts of the mortgagee under a 
simple mortgage. We have seen that he has ho right to, enter upon 
possession of the property mortgaged to him, or to foreclose the mort- 
gagor’s equity of redemption. The only mode in which he can avail 
himself of his security is by a sale through judicial process of the pro- 
perty pledged to him under a decree of the Court, the mortgagee having 
a right to be paid out of the purchase money. 

According to the usual practice of the mofussil Courts the mort- 
gagee asks by his plaint for the sale of the mortgaged property, and if 
he succeeds he obtains a decree for 1 lie money due to him with a decla- 
ration that the mortgaged property should be sold for the realization 
of the money. I may mention that in the Madras Courts a period of 
six months is usually allowed to the mortgagor to pay the money found 
due to the mortgagee on his security. This indulgence, however, which 
seems to be borrowed from the practice of the English Court of Chan- 
cery, is not allowed to the mortgagor elsewhere, and the propriety of 
extending it to a decree for sale is perhaps open to question ; such a 
decree standing upon very different ground from a decree for foreclosure. 
Even in England an immediate decree for sale is not unfrequently made 
by the Court, 

. The question, however, is not of much practical importance, and I 
have referred to it only to show how largely even in details our law of 
mortgage is shaped by the practice of the English Courts of Equity. 

It used to be thought at one time that a purchaser under a decree 
which did not direct a sale, acquired no higher rights than one under au 
ordinary execution. Those cases, however, are no longer law, and it is 
now settled that the mortgagee conveys to the purchaser the benefit of 
his own lien and the equity of redemption of the debtor, as well when 
the sale is under a decree for sale as wheu it is under a tc money decree.” 
(Haran Ckunder Ghose v. Linolundhoo Bose, 23 W, It., 186.) 

The doctrine that a sale under a money decree passed to the pur- 
chaser only the rights and interest* of the debtor, was apparently, 
founded on the notiou that the mortgagee by accepting a money de- 
cree waived the benefit of his lien, for it could not be contended with 
any show of reason that the mortgagee, notwithstanding the sale, 
would retain the benefit of his security. But if the doctrine rested on 
any each notion; it was not lcconcilcablc with the principle recognised 
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,-ia a large number o ( cases that if the mortgagee was unable to take the 
land mortgaged to him in execution of a money decree, he might tiring 
a fresh suit for the purpose of making his security available on the 
land. It is, however, unnecessary to pursue the discussion farther, as 
tW cases in which the right "of the purchaser was limited to the bare 
equity of redemption possessed by the mortgagor, if the decree was only 
for money, are no longer law. 

The Full Bench ruling, however, made another important altera- 
tion in the law as it was previously understood. It used to be thought 
that a sale under a mortgage passed the property to the purchaser as 
it stood at the date of the mortgage, and that a decree for sale made in 
the presence of the mortgagor, but in the absence of the puisne encum* 
brancers or other persons possessing only a qualified interest in the 
equity of redemption, was a good decree and passed a complete title to 
the purchaser. 

As the law, however, now stands, it would not be safe for the mort- 
gagee to sell the property pledged to him under a decree not made in 
the presence of the subsequent encumbrancers, who cannot be concluded 
by an order for sale made in their absence. 

“ If there be persons not parties to the suit claiming an interest in 
the property, no form of dealing with the property in their absence can 
prejudice their rights.” (Per Couch, C. J., in RaranChunder Ghost v. 
Dinohtndhoo Bose } 28 W. R , 190.) The rights, however, of the subse- 
quent encumbrancers are 'nowhere defiued in the judgment. It is only 
said that the purchaser under a decree made in their absence purchases 
the property subject to their rights. He buys the lien of the creditor 
and the equity of redemption of the debtor, the entire interest which 
they could jointly sell, and if there are no third persons interested in the 
property, it becomes absolutely vested in the purchaser. 

The doctrine, therefore, which as to be found in some of the cases 
in the books that a sale by a mortgagee conveys the property to the 
purchaser free of all subsequent encumbrances must now be received 
with some qualification. A mortgagee U no doubt competent to, trans- * 
fer the property to the purchaser in the state in which it was pledged to 
him, but this can only be effected by a sale under a decree in which thj 
subsequent encumbrancers are represented. If thetale take place under 
a decree against the mortgagor alone, no complete title passes to th e 
purchaser. 

I have already said that the Court did not, in the case of Harati 
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Cbunder Ghose, define the rights of the subsequent encumbrancers as 
ag^nst the purchaser under a decree made in their absence. 

The question, however, arose in the subsequent case of 'Nobacoomar 
Ghose against Uzir Shikdar , in which .the debtor having mortgaged his 
property to two persons in succession, the first mortgagee brought a* 
suit and obtained a decree, but only against the debtor. The property 
was sold under the decree and purchased by the mortgagee himself. 
The second mortgagee also sued the debtor, and the property was again > 
sold under the decree and purchased by the creditor. The Court held 
that the purchaser under the first decree was entitled to possession, but . 
that, as the puisne mortgagee was not a party to the decree under which 
the purchaser acquired his title, the purchaser under the second decree 
bad a right to pay off the amount due under the first mortgage, and 
that upon such payment lie would be the “ holder of the first charge” 
on the property. You will observe that this case recognises the right 
of a puisne encumbrancer to pay off the debt on account of which the 
estate may have been sold, and thus to treat the purchaser as the own- 
er of the estate subject to his claim. As to the question of possession * 
the Court held that the right to the possession was in the debtor and 
passed to the purchaser under the first execution. The question whicli 
we are now considering is a somewhat difficult one, and I shall, there- 
fore, try to illustrate the principle laid down by the Court by putting a 
hypothetical case. Now suppose an estate is worth Rs. 20,000, and 
that it is mortgaged first to A for Rs. 15,000 and then to B for Rs, 
3,000. The interest which remains in the debtor after the execution of 
the mortgage is, therefore, worth only Rs. 2,000, Now suppose the* 
property is 6old by A in execution of a decree against the debtor and 
in the absence of B. The purchaser purchases only the lien of the ere* 
ditor and the right of redemption subsisting in the debtor, which to- 
gether is by the hypothesis worth Rs. 15,000 plus 2,000 = Rs. 17,000. 
Now B would have a right to pay oil the debt due under the first mort- 
gage, and to treat such payment, together with the amount due to him, 
as a charge on the property, i. e., by paying off to the purchaser the 
fifteen thousand due under the first mortgage, be would Acquire a charge 
on the property fur Rs. ^5,000 plus 3,000 =*= Rs. 18,000. Now, in 
order to enforce thrft charge he would have to bring a suit against the 
purchaser who, as we have seen, has acquired the right of redemption 
of the debtor. Now if the purchaser pays him off, he acquires 1 tin ab- 
solute title to the property. But in that case he would have to pay 
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altogether Es. 17,000 minus 10,000, i. e., Rs. 2,000 plus 18,000 = 
20,000, which we have assumed to be the value of the property. Bat 
suppose the purchaser does not choose to pay off the consolidated charge, 
ou the property, the property must be sold, and assuming that it fetches 
its proper price, the mortgagee gets Es. 18,000, and the'purohaser gets - 
back the two thousand rupees which he had laid out. If the property 
is so heavily burdened that the right of redemption is worth nothing, 
the purchaser would not be sale in paying anything in exoess of the 
debt due under the first mortgage* To that extent he would be eeoure 
against the claims of subsequent encumbrancers. If the pui chaser pays 
less than the amount of the debt secured by the first mortgage, he can* 
not insist upon the secoud mortgagee paying to him anything in ex* 
cess of the purchase money, although I am not to be understood as 
saying that the case might not be different if the creditor himself be* 
came the purchaser. 

CALCUTTA HIGH COUET. 

The 23 rd July and 12 th September , 1877. 

PULL BENCH. 

Present : 

The Hon'ble Sir Richard Garth, Knight, Chief Justice, the Hon’ble Louis S. Jackson, the 
Hon’ble A. G. Macpherson, the Hon’ble W. Markby, and the Hon’ble W. AiasHe, JJ. 

Section 2 of Act VIII. o/ , 1859 — Res-judicaia — Interoenor. 

Case No. 718 of 1876. 

Gobind Chunder Koondoo and others, (Plaintiffs) Appellants, 

versus 

Taruck Chunder Bose and others, (Defendants) Respondents. 

A suit is barred under Section 2 of Act VIII. of 1859, if the right and title which is 
the subject of tbe present claim, was substantially in issue and determined between the 
. same parties in a former suit, although the plaintiff in tbe one case may be the defendant 
in the other. Held also, that if in a rent suit a third party eboBe to intervene and raise a 
question of title ai between himself and the plaintiff, he must be bound by the decision in 
that suit, and he cannot raise the same question again in a subsequent suit. 

This case was referred by tbe Chief Justice Garth, and Mr. Justice 
Mitter on tbe 29th March 1877. 

Keference. — This was a suit brought^ by the plaintiffs to recover 
possession of a 1 anna share of a certain jote. 

In the year 1871 tbe plaintiffs claimed to be entitled to a 15 annas 
share of the said jote, aud the defendant No. 1 to a one anna share 
thereof. ; • 



1878 .] 


THE LEGAL COMPANION. 


Ia that year the superior landlord of the jote sued some persona 
Other than the defendant No. 1 for rent of the entire jote and obtained 
a decree against them ; under which the said tenure was put up for sale, 
and purchased by the defendant N o. 4, who again sold the same share 
to all the plaintiffs in the name of the plaintiff No. 1 . 

The defendant No. 1 then brought a suit (No. 1174 of 1872) for 
arrears of rent of the one anna share against the occupying tenant of 
the jote, Mohun Chunder Dass, in which suit the plaintiff No. 1/ inter- 
vened as a defendant, upon the ground that he, and not the present 
defendant No. 1, was entitled to the rout claimed. 

Thereupon the question was raised in that suit, whether the then 
plaintiff (the defendant No. 1,) or the then defendant (the present 
plaintiff No. 1) was entitled to the rent as owner of the one anna share, 
and that question was adjudicated upon and decided against the present 
plaintiff. 

The intervening defendant in that case, (the present plaintiff No. 
1), claimed to be the owner of the entire jote by virtue of the said sale 
to him on behalf of all the present plaintiffs, and the only question in 
this suit is whether the plaiutiffs, (by virtue of that sale) are the owners 
of the one anna share of the jote as against the defendant No. 1 the 
plaintiff in the former suit. 

Both the Lower Courts have held that the plaintiffs are barred by 
the judgment in the former suit, (by virtue of Section 2 Act VIII. of 
1859) upon the grounds that the self same question which was there 
raised and decided is also raised in this suit. 

The question has now come before us iu special appeal; and as' 
there appear to be conflicting decisions of this Court upon it, (See 
Mussummat Suslubuth Koer versus Sheik Embhoood Ali, 24 W. R. 
C. R. 44. Mohima Chuudcr Mojoomdar versus Usradha Dassea, 21 W, 
R. 207. Deokee Nundun Roy versus Kali Pcrshad and others, VIII. 
W. R. 366,) and as the point is one of general importance, we think it 
right to refer the question to a Full Bench. 

The question is, whether under the circumstances stated, the plain* 
tiffs are barred by the judgment in the former suit. 

‘ Judgment of the Full Pencil. 

Garth, C. J. — I am of opinion that in this case the plaintiffs are 
barred by the former judgment. 

It is to be observed, that the present suit is not to recover khas 
possession of the prpperty in question. The land is in the occupation 
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of a tenant, and the plaintiffs' only object is to establish their title to 
it as against the defendant No. 1 , 

We have therefore to see, whether the right and title which is the 
subject of claim in this suit, was not the very same right and title which 
was in issue between the same parties, and determined, in the former 
suit. 

'When once it is made clear, that the self same right and title' was 
substantially in issue in both suits, the precise form in whioh the suit 
was brought, or the fact that the plaintiff in the one case was the de- 
fendant in the other, becomes immaterial. 

Now in this instance the plaintiff in the former suit is the same 
person as the defendant No. 1 in this ; and he sued to recover from the 
occupying tenant the rent of the property now. in dispute. In that 
suit one of the present plaintiffs (representing and claiming the same 
right under the same title which is now claimed by all the plaintiffs), 
intervened as a defendant, and he resisted the plaintiffs' claim to the 
rent, upon the ground that he (representing the present plaintiffs’ in- 
terest) was entitled to it as the owner of the property : 

An issue was accordingly framed iu that suit as to whether the 
then plaintiff (the present defendant No. 1) was entitled to the rent as 
owner of the property in question, as against the then defendant who 
represented the present plaintiffs. This question was contested between 
them in that suit upon the same title and materials which are now 
brought forward in the present suit ; and the only difference is, that the 
plaiqtiff in that suit is the defendant in this. 

On the other hand, it is argued by the appellant, that the claim in 
the former suit was for rent against the tenant, that the only issue in 
that case was whether the plaintiff was entitled to that rent and that 
the question of title raised by the intervening defendant was only inciden- 
tal to the main issue. But as between the plaintiff and the intervening 
defendant the question, and the only question, was that of title, and as 
the defendant in that suit chose to intervene, and to raise that question 
between himself and the plaintiff, he, and those whom he represented, 
must take the consequences of, their intervention. 

Our decision in this case will be found entirely in accordance with 
the views expressed by the Full Bench in the case of Hurra* Sunker 
Mookerjee versus Kristo Pattro and others, XXIV. W, R. 154. 

The appeal will be dismissed with costs. 
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PRINCIPLES OP THE INDIAN PENAL CODE. 

[ explained by tie original framers and laid before the Governor-Gene - 
ral of India in Council in the year 1837.] 

Note B. 

On the Chapter op General Exceptions. 

This Chapter has been framed iu order to obviate the necessity 
of repeating in every penal clause a considerable number of limitations. 

Some limitations relate only to a single provision, or to a very 
small class of provisions. Thus the exception in favor of true imputa* 
tions on character (Clause 470) is an exception which belongs wholly 
to the law of defamation, and does not affect any other part of the Code. 
The exception in favor of the conjugal rights of the husband (Clause 
359) is an exception which belongs wholly to the law of rape, and does 
not affect any other part of the Code. Every such exception evidently 
ought to be appended to the rule which it is intended to modify. 

But there are other exceptions which are common to all the penal 
Clauses of the Code or to a great variety of Clauses dispersed over many 
Chapters. Such are the exceptions in favov of infants, lunatics, idiots, 
persons under the influence of delirium ; the exceptions in favor of acts 
done by the direction of the law, of acts done in the exercise of the 
right of self-defence, of acts done by the consent of the party harmed 
by them. It would obviously be inconvehient to repeat these excep- 
tions several times in every page. We have, therefore, placed them in 
a separate Chapter, and we have provided that every definition of an 
offence, every penal provision, and every illustration of a definition or 
penal provision, shall be construed subject to the provisions contained 
in that Chapter. Most of those explanations appear to us to require no 
explanation or defence. But the meaning and the ground of the rules 
laid down in Clause 69 and in the three following Clauses may not be 
obvious at first sight. On these therefore we wish to make a few ob- 
servations. 

We conceive the general rule to be that nothing ought to be an 
offence by reason of any barm which it may cause to a person of ripe 
age who, undeceived, has given a free and intelligent consent to suffer 
that harm or to take the risk of that harm. The restrictions by>. which • 
the rule is limited affect only cases where human life is concerned. 
Both the general rule and the restrictions may, wc think, be easily 
vindicated. 
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If Z, a grown man, in possession of all hiB faculties, directs that 
his valuable furniture shall be burned, that his pictures shall be cut to 
rags, that his fine house shall be pulled down, that the best horses in 
his stables shall be 6hot, that his plate shall be thrown into the sea, 
those who obey his orders, however caprioious those orders may be, 
however deeply Z may afterwards regret that he gave them, ought not, 
as it seems to us, to be punished for injuring his property. Again, if 
Z. chooses to sell his teeth to a dentist, and permits the dentist to pull 
them out, the dentist ought not, to be punished for injuring Z’s person. 
So if Z embraces the Mahomedan religion, and consents to undergo the 
painful rite which is the initiation into that religion, those who perform 
the rite ought not to be punished for injuring Z’s person. 

The reason jpa which the general rule which we have mentioned 
rests is this, that it is impossible to restrain men of mature age and 
sound understanding from destroying their own property, their own 
health, their own comfort, without restraining them from an infinite 
number of salutary or innocent actions. It is by no means true that 
men always judge rightly of their own interest. But it is true that, in 
the vast majority of cases, they judge better of their own interest than 
any lawgiver, or any tribunal, which must necessarily proceed on general 
principles, and which cannot have within its contemplation the circum- 
stances of particular cases and the tempers of particular individuals, 
can judge for them. It is difficult to conceive any law which should be 
effectual to prevent men from wasting their substance on the most 
chimerical speculations, and yet which should not prevent the construc- 
tion of such works as the Duke of Bridgwater’s Canals. It is difficult 
to conceive any law which should prevent a man from capriciously des- 
troying his property, and yet which should not prevent a philosopher, 
in a course of chemical experiments, from dissolving a diamond, or an 
artist from taking ancient pictures to pieces, as Sir Joshua Reynolds 
did, in order to learn the secret of the coloring. It is difficult to con- 
ceive any law which should prevent a man from capriciously injuring 
bis own health, and yet which should not prevent an artisan from em- 
ploying himself in callings which are useful and indeed necessary to 
society, but which tend to impair the constitutions of those who follow 
; them, or a public-spirited physician from inoculating himself with the 
virus of a dangerous disease. It is chiefly, we conceive, for this reason 
that almost all Governments havjs thought it sufficient to restrain men 
from harming others, and have left them at liberty to barm themselves. 
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But though in general we would not punish an act on account of 
any harm which it might cause to a person who had consented to suffer 
that harm, we think that there are exceptions to this rule, and that the 
case in which death is intentionally inflicted is'an exception. 

It appears to ns that the reasons which render it highly inexpedi- 
ent to inflict punishment in ordinary cases of harm done by consent of 
the person harmed do not exist here. The thing prohibited is not, like 
the destruction of property, or like the mutilation of the person, a thing 
which is sometimes pernicious, sometimes innocent, sometimes highly 
useful. It is always, and under all circumstances, a thing which a wise 
lawgiver would desire to prevent, if it were only for the purpose of 
making human life more sacred to the multitude. We cannot prohibit 
men from destroying the most valuable effects, or from disfiguring the 
person of one who has given his imextorted jiud intelligent consent to 
such destruction or such disfiguration, without prohibiting at the same 
time gainful speculations, innocent luxuries, manly exercises, healing 
operations. But by prohibiting a man from intentionally causin'* the 
death of another, we prohibit nothing which we think it desirable to 
tolerate. 

It seems to us clear, therefore, that no consent ought to be a justi- 
fication of the intentional causing of death. Whether such intentional 
causing of death ought or ought not to be punished as murder is a dis* 
tinct question ; and will be considered elsewhere. 

The next point which we have here to consider is how far consent 
ought to be a justification of the causing of death, wheu that causing of 
death is, in our nomenclature, voluntary, yet not intentional, that is to 
say when the person who caused the death did not mean to cause it but 
knew that he was likely to cause it. 

In general we have made no distinction between cases in which a 
man causes an effect designedly, and cases in which he causes it with a 
knowledge that he is likely to cause it. If, for example, he sets fire to a 
house in a town at night, with no other object than that of facilitating 
a theft, but being perfectly , aware that he is likely to cause people to be' 
burned iu their beds, and thus causes Hie loss of life, we punish him as 
a murderer. But there is, as it appears to us, a class of cases in which 
it is absolutely necessary to make a distinction. It is often the wisest 
thing that a man can do to expose his life to great hazard. It is often 
the greatest service that can be rendered to him to do what may very 
probably qiuse his death. He may labor under a cruel and wasting 

d 2 
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malady which is certain to shorten his life, and which renders bis life, 
while it lasts, useless to others and a torment to himself. Suppose that 
under these circumstances he, undeceived, gives his free and intellect 
consent to take the risk of an operation which in a large proportion of 
cases has proved fatal, but which is the only method by which his disease 
can possibly be cured, and which, if it succeeds, will restore him to 
health and vigor. We do not conceive that it would be expedient to 
punish the Surgeon who should perform the operation, though by 
performing it he might cause death, not intending to cause death, but 
knowing himself to be likely to cause it. Again ; if a person attacked 
by a wild beast should call out to his friends to fire, though with immi- 
nent hazard to himself, and they were to obey the call, we do not con- 
ceive that it would be expedient to punish them, though they might by 
firing cause his. death, and though when they fired they knew themselves 
to be likely to ‘?huse his death. 

We propose therefore that it shall be no offence to do even what 
the doer knowsl to be likely to cause death if the sufferer being of ripe 
age has, undeceived, given a free and intelligent consent to stand the 
risk, and if the doer did not intend to cause death, but on the contrary 
intended in good faith the benefit of the sufferer. 

We have now explained the provisions contained in Clauses 69 and 
70. The cases to which the two next Clauses relate bear a close affinity 
to those which wc have just considered. 

A lunatic may be in a state which makes it proper that he should 
be put into a strait waistcoat. A child may meet with an accident 
which may render the amputation of a limb necessary. But to put a 
strait waistcoat on a man without bis consent is, under our definition, 
to commit an assault. To amputate a limb is by our definition volun- 
tarily to cause grievous hurt, and, as sharp instruments are used, is a 
very highly penal offence. Wc have therefore provided by Clause 71, 
that the consent of the guardian of a sufferer who is an infant or who is 
of unsound mind shall, to a great extent, have the effect which the con- 
sent of the sufferer himself would have, if the sufferer were of ripe age 
and sound mind. 

That there should be some provision of this sort is evidently necessary. 
On the other hand we feel tbat there is a considerable danger in allow- 
ing people to assume the office of judging for others in such cases. 

- Every man always intends in good faith his own benefit, and has a deep- 
er interest in knowing what is for his own benefit that any body else 
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can have. That he gives a free and intelligent consent to suffer pain 
or loss, creates a strong presumption that it is good for him on the 
whole to suffer that pain or loss. Hut we cannot safely confide to him 
the interest of his neighbours, in the same unreserved manner in which 
we confide to him his own, even when he sincerely intends to benefit his 
neighbours. Even parents have been known to deliver their children 
up to slavery in a foreign country, to inflict the most cruel mutilations 
on their male children, to sacrifice the chastity of their female children, 
and to do all this, declaring, and perhaps with truth, that their object 
was something which they considered as advantageous to the children. 
We have therefore not thought it sufficient to require that on such occa- 
sions the guardian should act in good faith for the benefit of the ward. 
We have imposed several additional restrictions which we conceive, 
carry their defence with them* 

There yet remains a kindred class of cases which are by no means 
of rare occurrence. For example, a person falls down in an apoplectic 
fit. Bleeding alone can save him, and he is unable to signify his con- 
sent to be bled. The Surgeon who bleeds him commits an act falling 
under the definition of an offence. The Surgeon is not the patient’s 
guardian ; and has no authority from any such guardian. Yet it is 
evident that the Surgeon ought uot to be punished. \ Again, a house is 
on fire. A person snatches up a child too young to understand the 
danger, and flings it from the house top, with a faint hope that it may 
be caught in a blanket below, but with the knowledge that it is highly 
probable that it will be dashed to pieces. Here, though the child may 
be killed by the fall, though the person who threw it down knew that 
it would very probably be killed, and though he was not tne child's pa- 
rent or guardian, he ought not to be puuished, 

In these examples there is what may be called a temporary guar- 
dianship justified by the exigency of the case and by the humanity of 
the motive. This temporary guardianship bears a considerable analogy 
to that temporary magistracy with which the law invests every person 
who is present when a great crime is committed, or when the public 
peace is concerned. To acts done in t the exercise of this temporary 
guardianship, we extend by Clause 72 a protection very similar to that 
which we have given to the acts of regular guardians. 

Clause 73 is intended, to provide for those cases which, though, . 
from the imperfections of language, they fall within the letter of the 
penal law, are yet not within its spirit, and are all over the world con- 
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sidered by the public, and for the most part dealt withe by the tribunals, 
as innocent. As our definitions are framed, it is theft to dip a pen in 
another man's ink, mischief to crumble one of his wafers, an assault to 
cover him with a cloud of dust by riding past him, hurt to incommode 
him by pressing against him in getting into a carriage. There are in- 
numerable acts without performing which men cannot live together in 
society, acts which all men constantly do and suffer in turn, and which 
it is desirable that they should do and suffer in turn, yet which differ 
only in degree from crimes. That these acts ought not to be treated as 
crimes is evident, and we think it far better expressly to ixcept them 
from the penal clauses of the Code than to leave it to the Judges to 
except them in practice. For if the Code is silent on the subject, the 
Judges can except these cases only by resorting to one of two practices 
which we consider as most pernicious, ly making law, or by wresting 
the language of the law from its plain meaning. 

We propose (Clauses 74 to 84) to except from the operation of the 
penal clauses of the Code large classes of acts done in good faith for the 
purpose of repelling unlawful aggressions. In this part of the Chapter 
we have attempted to define, with as much exactness as the subject ap- 
pears to us to admit, the limits of the right of private defeuce. It may 
be thought that we have allowed too great a latitude to the exercise of 
this right ; and we are ourselves of opinion that if we had been, framing 
laws for a bold aud high-spirited people, accustomed to take the law 
into their own hand, and to go beyond the line of moderation in repell- 
ing injury, it would have been fit to provide additional restrictions. 
In this country’ the danger is on the other side. The people are too 
little disposed to help themselves. The patience with which they sub- 
mit to the cruel depredations of gang-robbers, and to trespass and mis- 
chief committed in the most outrageous manner by bands of ruffians, is 
one of the most remarkable, and at the same time one of the most dis- 
couraging symptoms which the state of society in India presents to us. 
Under these circumstances we are desirous rather to rouse and encou- 
rage a manly spirit among the people than to multiply restrictions on 
the exercise of the right of self-defence. We are of opinion that all the 
evil which is likely to arise from the abuse of that right is far less se- 
rious than the evil which would arise from the execution of one person 
for overstepping what might appear to the Courts to be the exact line 
of moderation in resisting a body of daeoits. 

We think it right however to say that there is no part of the Code 
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with which we feel less satisfied than this. We cannot accuse ourselves 
of any want of diligence or care. No portion of our work has cost us 
more anxious thought or has been more frequently re-written. Yet we 
are compelled to own that we leave it still in a very imperfect state ; 
and though we do not doubt that it may be far better executed than it 
has been by tis, we are inclined to think that it must always be one of 
the least exact parts of every system of criminal law* 

PRIVY COUNCIL. 

The 12 Hi, 13 Hi ami 25 fh July, 1877. 

Present : 

Sir J. W. Colvile, Sir Barnes Peacock, Sir M. E. Smith and Sir R. P. Collier. 

On appeal from. Calcutta High Court . , 

* 

DeenDyai/* ^Defendant) Appellant , , 
versus 

Jugdeep Narain Singh ( Plaintiff) Respondent. 

Mitakshara Joint Estate — Sale of Share hi Execution — Rights of 

Purchaser . 

The rights and proprietary and mokurruri title and share of a Hiipdu father in the joint 
family estate nnder Mitakshara law having been seized and sold in execution of a decree 
against him, possession of the whole estate was delivered to the Appellant as purchaser. 

In a suit by the Respondent, the son of the judgment debtor, to ropover the same on 
the ground that it could not be sold in execution without proof of legal Necessity for the 
debt:— # \ 

Held, assuming that a member of a Mitakshara joint family may not disposa'of his share 
in the joint estate by voluntary conveyance without the concurrence of his coparceners, that 
the Appellant, as purchaser at an execution sale of such share, was entitled to ascertain the 
same by such partition as the judgment debtor might have compelled before the alienation 
of his share took place. 

The judgment of their Lordships wa» delivered by 

Sir James W. Colvile > 

The Respondent iu this case is the only son of one Toofani Singh , 
and, the family being governed by the law of the Mitakshara, is joint 
in estate, in the strict sense of the term? with hia father. On the 28th 
of January, 1868, the father being indebted to the Appellant to the 
amount of Rs. 6000, executed to him a Bengali mortgago bond for ee> 
curing the repayment of that sum with interest at the rate of 12 per 
cent, per annum. The Appellant afterwards put this bond in suit, and 

Vide 1, Law Reports, Indian Appeals, p. 247, 
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on the 80th of May, 1864, obtained a decree against Toofani Singh for 
the sum of Rs. 6,328. 13a. Sp. He took no proceedings to enforce 
this decree, which was in the form of an ordinary decree for money, 
against the property especially hypothecated ; but in September, 1870, 
caused “ the rights and proprietary and mokarruri title and share of 
Toofani Singh, the judgment debtor” in the joint family property which is 
the subject of this suit, to be put up for sale in two lots for the realization 
of the sum of Rs, 11,144, 6a. ip., the amount alleged to be then dne on 
the decree ; and himself became the purchaser of those lots for the sums 
of Rs. 900 and Rs. 10,100. Objections were taken to this sale by the 
judgment debtor, which, after going through all the Courts, were final- 
ly overruled, and the Appellant obtained the usual certificate title, and 
in January, 1871, succeeded in taking possession thereunder of the whole 
of the property now in dispute. Thereupon, in February, 1871, the Res- 
pondent brought the suit out of which this appeal arises for the recovery 
of the whole property on the ground that being according to the law of 
the Mitakshara the joint estate of himself and his father, it could not 
be taken or sold in execution for the debt of the latter, which had been 
incurred without any necessity recognised by the Shastras or the law. 
The father was joined as a Defendant. 

The issues on the merits settled in i he cause were— 

1. Did Toofani Singh borrow money from the Defendant (the Ap- 
pellant) under a legal necessity or without a legal necessity ? and are 
the auction sales and other proceedings taken in satisfaction of the debt 
all illegal, and ought they to be set aside or not ? 

2. Under the Mitakshara law, is the Plaintiff entitled to the entire 
property sold in satisfaction of his father’s debts, or to how much ? 

3. Was some portion of mouzah Domamin personally acquired by 

the Plaintiff’s father, ' or was it acquired by the ancestral funds and 
property ? ’ , 

A good deal of evidence was given in the Court of first instance as 
to the nature of the debt incurred by Toofani Singh, and upon the issue 
whether it was borrowed under a legal necessity. Upon the face of the 
bond the debt is ostensibly that of the father alone ; there is no state- 
ment that the money was borrowed for the purposes of the joint family, 
or, so as to bind co-sharers iu the estate. The oral evidence adduced by 
the Plaintiff was directed to shew that his father, who had passed five 
years in jail on a conviction for forgery, had both before and since his 
imprisonment lived an immoral and disreputable life, not residing with 
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and rarely visiting bis family ; and that, the money was borrowed on bis 
sole credit, and spent by him in riotous living. On the other hand the- 
Defendant (the Appellant) brought witnesses to prove that part at least 
of the money, viz., Ks. 1,500, was expressly borrowed in order to pro- 
vide for the marriage expenses of one of the daughters of the family ; 
and, generally, that the Plaintiff was cognisant of his father's transac- 
tions, and the whole debt one which bound both Co-sharers. 

The Subordinate Judge does not appear to have thought it neces- 
sary to corag to any definite conclusion upon this issue. . In one passage 
of liis judgment he says, “ The sale being held by the Court, it is un- 
necessary to see whether it was held under a legal necessity or not." In 
another passage he says, “ The sale bold by the Court, according to the 
laws in force, of the ancestral estate, as the rights and interests of the 
judgment debtor, cannot be regarded as including the right of the son 
of the judgment debtor which he derived under the Shastras ; and so 
far as the Plaintiffs share is Concerned, the sale cannot be confirmed." 
This seems to be the ground on which he proceeded ; for he gave the 
Plaintiff a decree for one moiety of all the property claimed, except a 
small portion which he held was the separate acquisition of the father. "■ 

On appeal this decree was reversed by the Zillah Judge of Gyah, 
who dismissed the suit on the ground (amongst others) that a legal 
necessity to -borrow the money bad been established, and consequently 
that not merely the particular share of the property that may have be- 
longed to Too/ani Singh,, but the whole undivided estate was liable for 
the debt. 

The Respondent then brought his case before the High Court by 
special appeal, which, by its decree of the 14th of June, 1873, reversed 
the decree- of the lower Appellate Court, and ordered that the Plaintiff 
should obtain possession from the Defendants of the property which was ' 
the subject of suit for the benefit of the joint family. The present ap- 
peal, which has been heard ex park, is against that decree. 

A good deal of the argument at their Lordships' bar was addressed 
to the question of the nature of the judgment debt, and whether or net 
there was “ legal necessity" for the ‘loans of which it was composed. 
Whatever may be their Lordships’ opinion of the. finding of the Zillah 
Judge uponthis point, they must, for the purposes of this appeal, treat ; 
it as conclusive. The appeal is only from the order on special appeal ; 
and on that special appeal the. High Court could not have disturbed Hue 
finding of the Lowgr Appellate Court on this question of fact, unless 
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there was no evideuce at all to support it. Arid this, whatever was the 
character and weight of the evidence, cannot be affirmed. 

This issue, however, seems to their Lordships to be immaterial in 
the present suit, because whatever may have been the nature of the debt, 
the Appellant cannot be taken to have acquired by the execution sale 
more than the right, title, *and interest of tbe judgment debtor. If be 
had sought to go further, and to enforce his debt against the whole pro- 
perty, and the co- sharers therein who were not parties Jo the bond, he 
ought to have framed bis suit accordingly, and have made those co- 
sharers parties to it. By the proceedings which he took he could not get 
more than what was seized and sold in execution, viz., the right, title, 
and interest of the father.. If any authority be required for this propo- 
sition it is sufficient to refer to the cases of Nugenderchunder Gkose v. 
Srimulty Kaminee Dossee { 1 ) and Baijun Dooley v. Brij Bhookun hall 
Awasti (2). 

The first and principal question, however, that arises on this appeal 
is, whether the Appellant acquired a good title even to the right, title, 
and interest of the father ; whether under the law of the Mitahshara the 
share of one co-sharer in ,a joint family estate can be taken and sold in 
execution of a decree against him alone. In lower Bengal , where this 
question can arise only between brothers or other collaterals (sons not 
having as against their father in his life-time, under the law of thqDaya- 
bhaga, the rights which (bey have under the law of the Mitahshara), 
it is settled law that the* right, title, and interest of one co- sharer in a 
joint estate may be attached and sold in execution to satisfy his personal 
debt; and that the purchaser under such an execution stands in the 
jshoes of the judgment debtor, and acquires the right as against the other 
co-sharers to compel a partition. 

That a similar rule prevails in the south of India, though the law 
there administered is founded on th.e Mitahshara, is shewn by two coses 
“decided by the High Court of Madras: Virdsvdmi^ Grdmtni v. Ayyas- 
rami Grdmtni (3), and Palani Felajopa Kaundan v. Mannaru Naickan 
(4.) The latter case was one in which, as here, tbe Coparceners were fa- 
ther and eon. And that the law is to the same effect in the Presidency 
of Bombay was ruled in the two cases which are reported at pp. $2 and 
■; 182 of the first volume of (be Bombay High Court Reports, 


(1) 11, Moore's Ind. Ap. Ca. 241. 
<3) 1, Madras H. C. B., 471, 


(2) Lav Rep. 2 Ind. Ap. 275. 
(4) 2, Madras H.0. B., 416. 
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All these eases, however, affirm not merely the right of a judgment 
creditor to seize and sell the interest of his debtor in a joint estate, bat: 
also the general right of one member of a jtint family to dispose of his 
share in a joint estate by voluntary conveyance without the concurrence 
of his coparceners. This latter proposition Is certainly opposed to seve- 
ral decisions of the Courts of Bengal. 

In 1 869 the question was carefully considered by the High Court 
of Calcutta ,, A Division Bench of that Court referred it to 'a Full : 
Bench in the case of Sadabart Penad Sahu v, Pkoolbash Koer. 

The decision of the Full Bench is reported in the third volume of 
the Bengal Law Reports, Full Bench Rulings, p. 31. The Chief Justice, 
after reviewing all the authorities, came, with the concurrence of his 
colleagues, to the conclusion that under the law of the Mitakshara, as 
administered in the Presidency of Fort William , “ Bhagwan Ball ” whose 
act was in question, “ had no a uthority, without the consent of his co- 
sharers, to mortgage his undivided share in a portion of the joint family 
property, in order to raise .money on his own account, and not for tbe 
benefit of the family.” The Full Bench so reported to the Division 
Bench, and the latter then made its final decree in the cause, which in- 
volved many other questions. From that decree there was an appeal to 
Her Majesty in Council, which was heard ex parte. This Committee, 
for the reasons stated in their judgment, which is reported in the Law 
Rep. 3 Ind. App. p. 7, did not think it necessary or expedient either to 
affirm or disaffirm the ruling of the Full Bench on this point. Their 
Lordships (p. 30) said they “ abstained from pronouncing any opinion 
upon the grave question of Hindu law involved in the answer of the Ful^ 
Bench to the second poiut referred to them, a question which, the ap- 
peal coming on ex parte, could not be fully or properly argued. That 
question must continue to stand, as it now stands, upon the authorities, 
unaffected by the judgment on this appeal.” 

It is, however, to be observed that even the Fall Bench in the case 
under consideration recognised a possible distinction between the sale of 
a share in a joint estate under an execution, and an alienation by the 
voluntary . act of a co-sharer, and thought that the former might 
be Valid, though the latter was invalid. In dealing with the first ques- 
tion referred to the Full Bench, the Chief Justice, at p. 37 of the Report, 
says i— ’* ’ i 

“ It is unnecessary for us to decide whether, under a decree against 
Bhagwan in his lifetime, his share of the property might have been 

e2 
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seized, for that case has notarises According to a decision in Stokes’ 
Reports, it might have been seized, but the case as against Bhagwan 
and that against the survivors ate very different. So long- as Bhagwan 
lived, he had an interest in this property whieh entitled him, if he had 
pleased, to demand a partition, and to have his share of the joint estate 
converted into a separate estate," 

The decision in Sadabart’s Case has been followed by, amongst, 
others, that of Mahabeer Persad v. Barayad Singi (1), being the case 
referred to in the judgment under appeal as No. 209 of 1872. , 

That was a decision by the two learned Judges who passed the de- 
cree now under appeal, and the circumstances of the one case tire nearly 
the same as those of the other. In that of 1872, the father had bor- 
rowed the money ostensibly on his sole credit, and given a Bengali 
mortgage bond to secure it. The bondholder had sued 'on his bond, 
obtained a decree, taken out execution against joint property, and be- 
come the purchaser of it at the execution sale. The distinction between 
that case and the present is that the property seized and sbld was that 
which was specially hypothecated by the bond. The sons sued to re- 
cover the property. There was a clear finding against the alleged 
"necessity" for the loan. The Court laid down in the strongest terms 
(see p, 94i) the law as established by the Full Bench ruling in Sadabart’s 
Case, and other decisions, and appears to have assumed that a title ac- 
quired by means of a execution sale stood on no higher ground than one 
founded on a voluntary alienation. 

It asserted, however, the power ofimposing equitable terms upon 
the son, whom they held entitled to recover ; and these terms were, in 
effect, that the property, when recovered, should be held and enjoyed by 
the family in defined shares ; and that the share of the father, the judg- 
ment debtor, should be subject to the lien of the judgment creditor for 
the money advanced, with interest. In the present case the same 
Judges have refused to recognise any such equity, proceeding on the 
ground that tlfcte execution was taken out not against the property spe- 
cially hypothecated, but against the general estate. 

It is difficult to see upon what principle the hypothecation of the 
property in question can be taken to improve the position of tbecreditor ; 
since the very act of hypothecation implies a violation of the rule laid 
down in SadabarCi Case. It is further to be observed that in one res- 


(1) 12, Ben, L, Ii , 90. 
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peek the equity of tlfte creditor is stronger in the present case than it 
was in that of 1872 ; since here it has been found by the Lower Appel- 
late Court that “ legal necessity to borrow the money existed ” where- 
as, in the case of 1872, there was a clear finding the other way. Their 
Lordships, therefore, are of opinion that the reasons which the learned 
Judges have given do not justify their refusal to give to the Defendant 
in this case the benefit of the equity which they enforced in the other. 

But wbat is the effect of the decision of 1872? It is, a clear 
authority for the proposition that, although by the law as settled , in 
that part of the presidency of Fort William which is governed by the 
Mitakshara, a member of a joint family canpot incumber his' share in 
joint property without the consent, express or implied, of his copartners, 
the purchaser of it at an execution sale nevertheless acquires a lien upon 
it to the extent of his debtor’s share and interest. 

There appears to be little substantial distinction between the law 
thus enunciated and that which has been established at Madras and 
Bombay ; except that the application of the former may depend upon the 
view the Judges may take of the equities of the particular case ; where- 
as the latter establishes a broad and general rule defining the right of 
the creditor. 

Their Lordships, finding that the question of the rights of an exe- 
cution-creditor, and of a purchaser at an execution sale, was expressly 
left open by the decision in Sadabart’s Case, and has not since been con- 
cluded by any subsequent decision which is satisfactory to their minds, 
have come to the conclusion that the law, in respect at least of those 
rights, should be declared to be the same in Bengal as that which exists 
in Madras. They do not think it necessary or right in this case to ex- 
press any dissent from the ruling of the High Court in Sadabarl’t Case 
as to voluntary alienations. But however nice the distinction' between 
the rights- of a purchaser under a voluntary conveyance and those of a 
purchaser under an execution sale may be, it is clear that a distinction 
may, and in some cases does, exist between them. It is sufficient to 
instance the seizure and sale of, a share in a trading partnership at the 
suit of a separate creditor of one of tk* partners. The partner could not 
himself have sold his share so as to introduce a stranger into the firm 
without the consent of his co-partners, but the purchaser at the 
tiou sale,, acquires the interest sold, with the right to Jbave the partner- 
ship accounts taken in order to ascertain and realize its value. 

It seems to their Lordships that the same principle may and ought 
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!•> be applied to shares in a joint and undivided 'HiUdu estate ; and that 
it may be so applied without unduly interfering' with the peculiar status 
and rights of the coparceners in such an estate, if the right of the pur- 
chaser at the execution sale be limited to that of compelling the parti- 
tion, which his debtor might have compelled, had lie been so minded^ 
before the alienation of his share tool; place. 

In the present case their Lordships are of opinion that they ought 
not to interfere with the decree under appeal so far as it directs the 
possession of the property, all of which appears to have been finally and 
properly found to be joint family property, to be restored to* the Res- 
pondent. But they think that the decree should he varied by adding 
a declaration that the Appellant, as purchaser at the execution sale, has 
acquired the share and interest of Too/ani Singh in that property, and is 
entitled to take such proceedings as he shall be advised to have that 
share and interest ascertained by partition. And they will humbly ad- 
vise Her Majesty accordingly. They desire to add that they cannot 
make any more precise declaration as to Toofani Singh’s share, since, 
if a partition takes place, his wife may be entitled to a share ; and, fur- 
ther, that there will be no ordpr as to the costs of this appeal. 

IMPORTANT DIRECTION. 

Note that the case of Kellie vs. Fraser in 5, Legal Companion, p. 
216, , (Copy for September 1877) has been reported in the Indian Law 
Reports, 2 Calcutta Series, p. 445, (Copy for December 1877.) 

SHORT NOTES. 

CALCUTTA HIGH COURT. 

Appeal — Presidency Magistrates’ Act (IF. of 1877), s. 41. 

No appeal lies from the order of a Judge directing a prosecution 
under s. 41 of the Presidency Magistrates' Act. 

Vide I. L. R., 2 Calc., p. 486. J a no key Nath Roy, Petitioner. > , 

, Limitation — Act IX. of 1871, n. 20, 21 j Sch. II., arts. .167* 163 — 
Execution Proceedings. 

The word ‘.debt’ in s?. 20 and 21 of Aot»IX. of 1871 Implies only 
to n liability for which a suit may be brought, and does not include a 
liability lor wjiicb judgment has beep obtained: .therefore,' where the 
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last application for execution of a decree had been made on the 14th of 
December, 1872, and a notice under s. 216 Act VIII. of 1859 issued 
on the 19th of January, 1873, aud on the 28th of April, 1878, the judg- 
ment-debtor filed a petition notifying part-payment, which petition was. 
signed by the judgment-creditor, — held, in an application for execution 
made on the 27th of April, 1876, that farther execution was barred by 
limitation. 

■ Vide L L. R., 2 Calc., p. 468. Rally Prosoano Hazra w. Heera Lall Mundle, 

Special Appeal — Jurisdiction — Small Cause Court— Claim under Rs. 500 
—Question of Title — Act XXIII. of 1861, s, 27— Act XL <f 

1861, s. 6. 

* 

No special appeal lies to the High Court in a suit cognizable by 
the Small Cause Coart, although a question of title to immoveable pro- 
perty has been raised and tried in the Court below. 

Vide I. L. R., 2 Cal. 470. MoheaU Mahto vs. Sheik Peru, (Full Bench.) 


Civil Procedure Code (Act VIII. of 1859^, s. 78 — Adding Parties — 
Amending Plaint. 

Under s. 78, Act VIII. of 1859, a person is not liable to be added 
as a party to the suit, although he may be “ likely to be affected by the 
result,” unless be is also entitled to or claims some interest in the sub- 
ject-matter of the suit. 

Vide I. L. R., 2 Calc., p. 472. Koegler vs. Prosonno Cootnar Chattearjee. 

Co-sharers— Izaradar— Enhancement of Rent—Beng. Act VIII. of 
„ 1869, s. 18, , 

An izaradar is entitled to enhance the rent of ryots holding 
under him where there is no conditioner stipulation in hie lease pre- 
cluding him from so doing. 

One of several joint proprietors mny, without making hiB joint pro- 
prietors parties, -bring a suit for enhancement of rent against ryots hold- 
ing tmder him, from whom he has been in the babit of realizing sepa- 
rate rents. !;,• / 

Thp full Bench Ruling in JDoorga Chum Suma v. Jampa Possee 
(12 B. L, R., 289 } S. C., 21 W. R., 46) distinguished. 

Vide I, L. B., 2 Calc, jp, 474. 0oprga Prasad Myfcee n* Joynarain Hazrah. 
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MADRAS HIGH COURT. 

Penal Code, see. 430 — Causing a diminution of water-supply — Defi- 
nition of offense of causing such. 

Held by the majority of a Full Bench, Innes, J., dissenting, that it 
is not part of the definition of the offence causing a diminution of 
water-supply for agricultural purposes that the act of the accused should 
be a mere wanton act of ' waste. It is sufficient that the act is done 
without any show of right. 

Tide I. L. R., 1 Mad., p. 262. Ramakriahna Chetti tw. Palaaiy aadi Kudambar. 

Limitation"— Act IX. of 1871, sec. 21 — Payment of Interest. 

The exception of payment of interest contained ia sec. 21, Act IX. 
of 1§71, is not confined to payments made after that Act came into force, 
but applies also payments made before that date. 

Vide I. L. R., 1 Mad. p. 264. Teagaraya Mudali tw. Maraippa ^Pillai. 

Village Accountant — Village Munsifs Peon — Indian Penal Code, section 
217 — Direction of law — Criminal Procedure Code, section 90. 
"Where a Village Accountant and a Village M unsiPs Peon had been 
convicted under section 217 of the Indian Penal Code of having dis- 
obeyed the direction of law contained in section 90 of the Criminal Pro- 
cedure Code, — 

Held that they jvere wrongfully convicted as not bearing the 
character which raises the obligation under the latter section. 

The direction of law mentioned in section 217, Indian Penal Code, 
means a positive direction of law such as those contained in sections 89 
and 90 of the Criminal Procedure Code, and cannot be made to extend 
to the more general obligation on every subject mot stifle a criminal 
charge. . . * 

Vide L L. R., 1 Mad. p. 266. Ramisihi Nayar, Petitioner. 

BOMBAY HIGH COURT. 

Talabda , Kali caste— Adoption— Hindu Law— Contract to settle— Specific 
performance — Alienatiod of immoveable property by- Hindu 
> widow— Limitation. 

It is not a necessity consequence of the circumstance that the spiri- 
ipl motive for adoption, which exists amongst the .higher castes of Hin* 
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dus, Las no influence upon the Talabda Kali caste, that its members 
may not lawfully adopt, 

Where a member of the Talabda Koli caste of Hindus, by an ex- 
press promise to settle his property upon the boy, induce^ the parents 
of the defendant to give him their son* in adoption, but died without 
having executed such settlement, 

Held that the equity to compel the heir and legal representative of 
the adoptive father specifically to perform his contract, survived ; and 
the property in the hands of his widow was bound by that contract. 

Therefore, when the widow of the adoptive father, nearly thirty 
years after his death, gave effect to his undertaking by executing a deed 
of gift of his property in her hands in favour of the adopted son, 

Held that such alienation was valid as against the next heir by 
blood of the adoptive father, and he could not, on the death o£ the 
widow, avail himself of the plea of limitation which she had waived. 

The nature of a Hindu widow's estate in immoveable property con- 
sidered. 

Vide I. L. R , 2, Bom. p. 67. Bhala Nahana vs. Paibhu Hari. 


Parsis — Distribution — Advancement — Statute of Distribution <22 and 
28, Car. II., C. 10; Section 5 — Indian Succession Act (X. of 1865), 
Section 42 — Parsi Succession Act (XXL of 1865), Section 8 — Ad- 
ministration — Limitation — Liability of the share of one of the next 
of kin for a debt due by him to the intestate , but barred at the dale qf 
the death of the latter— Cause of action— Claim against estate of in. 
testate on account of moneys paid of ter his death for the surviving 
members of his family - Married woman— Separate property. 

In excludin'? by Section 8 of the Parsi Succession Act, from appli* 
cation to Parsis, Section 42 of tbe Indiau Succession Act, which repeals 
the English rule as to advancement contained in the Statute of Distri- 
bution, Section 5, it was not the intention of the Legislature to p» erve 
the last-mentioned rule in force for the Parsi community. 

Semble. that the rule followed by tlm.Courts of Equity in England, 
whereby, notwithstanding the provisions of the Statutes ot Limitation, 
the share of one of the next pf kin in the estate of an intestate, while in 
the hands of the' administrator, is liable for a debt due by tha next of 
kin. to the deceased, though barred at the date of the death of tbe lat- 

/ 
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ter, is to be applied in the Courts of British India. The rule laid down 
in Graham v. Londondery (8 Atk. 898,) with regard to a husband's 
rights over ornaments, given to his wife by her father, applied to 
Parsis. £ 

Vide I. L. R., 2/Bom. p. 76. Dlianjibhai Bomanji Gugrat, vs. N&vazbai, 

Jurisdiction— Court of Small Causes (Bombay) —Suit for possession of im - 

moveable property of a value greater than Ms. 500 and less than Ms. 

, 1,000-^ IX. of im-Act XXVI. of 1864. 

The effect of Section 2 of Act XXVI. of 1864 is to extend the com- 
pulsory jurisdiction of the Courts of Small Causes in the presidency 
towns, in suits to recover property, to cases where the value of the pro- 
perty does not exceed Rs. 1,000, . 

The Court of Small Causes at Bombay has, therefore, jurisdiction to 
try a suit for the possession of immoveable property of a value greater 
than Rs, 500 and less than Rs. 1,000. 

Sreemutty Skibosoondary Dossee v. Tarackndth Pandit (2 Ind. Jur. 
145, note) dissented from. 

Vide I. L. R., 2, Bom- p. 84. Walji Karimji vs. Jagauath Premji. 

Jurisdiction — Bombay Court of Small Causes — Title to immoveable pro- 
perly ~ Form of Suit— Practice— Leave to amend Summons— Act 

IX. of im-XXVI. 0/1864. 

In a suit brought under Section 91 of Act IX. of 1850, the Bombay 
Court of Small Causes has no jurisdiction to try a question of adverse 
title to the immoveable property, the subject of the suit. Aliter if the 
suit be brought under Section 25 of Act IX. of 1850, as extended by 
Section 2 of Act XXVI. of 1864, and the value of the property iu dis- 
pute do not exceed Rs. 1,000. 

In a case involving a question of adverse title the plaintiff should 
he allowed to amend the summons issued under Section 91 of Act IX. 
of 1850, so as to render it conformable with a claim under Section 25 of 
Act XXVI< of 1864, if the summons were issued in the mistaken form 
by the fault of the Clerk of the J?ourt, and not of the plaintiff. 

Tide f. L. R, 2, Bom. p. Ol.-Nowla Ooma w.Bala Dhurmaji. 
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ALLAHABAD HIGH COURT. 

Acknowledgment of subsisting right— Act XIV. of 1859, a. 1, cl. 15 — Act 
IX. of 1871, sch. art. 148— Limitation— Mortga0£~ Mortgagee 
— Suit for redemption — Onus probandi — Unnecessary proof of mortgage 
where acknowledgment was made prior to 1859. 

In a suit for redemption of landed property the plaintiffs, represen- 
tatives of the mortgagors, relied on an acknowledgment of the motgagors’ 
title contained in an entry in the settlement records of the year 1641 
which was attested by the representatives of the mortgagees, defendants 
in the suit; and the lower Courts having differed as to whether the ac- 
knowledgment was sufficient without proof that it was made within sixty 
years from date of the alleged mortgage, held, that inasmuch as there 
was no limitation to suits for redemption of mortgage of landed property 
prior to Act XIV. of 1859, it was unnecessary to ascertain when the 
mortgage was effected, the acknowledgment of 1841 being an acknow- 
ledgment of a right still subsisting, and one which fulfilled, the require- 
ments of art. 148, sch. ii., Act IX. of 1871. 

Vifo I. L. R., 1, All. p. 425. — Daia Chaad vs. Sarfraz Ali. 


% . 

Act IX . of 1861, ss . 1, 6— Fresh application — Guardian— Minor — Power 
to appoint— Previous orders not conclusive . 

A Court is not precluded from entertaining a fresh application for 
the guardianship of a minor under s. 1 of Aet IX. of 1861, by the cir- 
cumstance that a previous application of the same sort has been refused. 
Vide I. Ij. R<, 1, All. p. 428.— Nehalo vs. Nawal. 


Hindu Law— Destruction of character of joint undivided family property 
6y introduction of stranger in blood as auction* purchaser— Assent of 
coparceners no longer necessary to constitute valid gift • 

The introduction of a stranger 1*1 blood, as auction-purchaser of a 
portion of the rights and interests of an undivided Hindu family, breaks 
up the constitution of such family as undivided, and destroys the charac- 
ter of such property as joint and undivided family property : and a gift 
subsequently made by the remaining members of the original undivided 
Hindu family of their rights to a third person, without the assent of the 

/ 2 
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auction-purchaser, is not invalid by reason of the principle of Hindu 
law which requires the assent of co-parceners in an undivided Hindu 
family, to g|ye validity to such a gift. 

^ Vida L L. It. 1, AIL p. 429. — Ballabh Das m. Sunder Da®. 


Act VIII, of 1859, ss. 5, 13 — Account of sums realized on collective mort- 
gage of lands in separate districts — Decree for redemption of lands 
within jurisdiction not barred by Regulation VII* g/ 1 1825, because 
based on such account . 

In a suit for redemption of lands lying within the district of 
Mirzapur, but included in the same mortgage with other lands lying 
within the domains of the Maharaja of Benares, the Subordinate Judge 
of Mirzapur took an account of the sums realized by the mortgagee 
from all the lands mortgaged, and finding that these sums were suffi- 
cient to discharge the entire mortgage-debt, gave the plaintiff the decree 
sought ; the lower appellate Court dismissed the suit on the ground that 
such account could not be taken without deciding questions lying ultra 
vires of the Mirzapur Court. Held that the Mirzapur Court might take 
such account for the purpose of deciding whether the entire mortgage- 
debt had been Atisfied, and might give the plaintiff a decree for the re- 
demption of the property lying within the local limits of its jurisdiction 
notwithstanding that in *doing so it would have incidentally to deter- 
mine questions relating to lands lying within the domains of the Maha- 
raja. 

Vide I, L, B, 1, All. p. 431.— Girdhari Sheoraj. 
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PRIVY COUNCIL. 
The 28/A April, 1877. 


Sir Junes W. Colvile, Sir Barnes Peacock, Sir Montague E. Smith and Sir R. P, Collier. 
Oft Appeal from Calcutta High Court . 

In the Matter of Anadar, Petitioner* 

Pleader — Complicity in Fraud by Client . * 

Where & pleader was struck off the rolls on the ground of his complicity in certain 
frauds supposed to have been committed by his client and it subsequently happened that 
his client was acquitted of the charge of fraud, Etld that the pleader cannot have been 
an accomplice in frauds which must be taken never to have been perpetrated. 

This is an application on the part of Anadar Dags, late a pleader 
admitted on the rolls of the High Court, but practising in one of the 
Courts of Assam, for leave to appeal against an order of the High 
Court, which struck him off the rolls. Their Lordships are of opinion 
that the provisions of Act 20 of 1865 afford no ground for granting 
leave to appeal ; the Court had clear jurisdiction under the 14th Section 
of that Act, to suspend or dismiss the applicant as one who had been 
convicted of a criminal offence ; and was not bound, in the circum- 
stances, to adopt the procedure indicated by the 15th Section, Their 
Lordships, however, looking at the merits of the case, have come to the 
conclusion that there might be good grounds for oonsidering upon ap* 
peal whether the sentence had not been too severe, and also that there 
are further grounds for doubting whether if the Court which passed 
that sentence had then known what had since been made clear, it would 
have passed so heavy a sentence. ^ , 

The applicant was convicted of the offence of abetting the secretion . 
of documents which might have been material in the determination of 
the charge then about to be brought, if not actually pending, against 
his client. 

It seems froifc the records before their Lordships that be pleaded 
guilty to that charge; but if thft were uot so, the conviction would 
have been justified by his admission o£ the letter to his client, which 
their Lordships cannot but regard as an ettremely improper letter for 
a professional man to have written, and by the other evidence before. 


• Vidle Law Reporter, p, 55 to 57, 
9 
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the Judge. ' Against that conviction he never appealed. Therefore 
their Lordebips are not in a position to shy that there was not a case 
against the applicant which justified that, a severe punishment. But 
their Lordships observe that the proceedings came before the High 
Court in this way: the conviction was forwarded to the High Court 
with a suggestion on the part of the Deputy Commissioner who had 
tried the case, in which his superior officer the commissioner concurred, 
that the applicant should be suspended for one year only. Thereupon 
the . High Court issued the rule to show cause why the pleader should 
not be altogether dismissed. Their Lordships have before them the 
judgment delivered when that rule was made absolute ; and from that 
it appears that the Court proceeded not only upon the conviction for the 
particular offence, but upon an assumption of that which is wholly inde- 
pendent of that offence, namely, of the complicity of the applicant in 
the supposed frauds by his Client. There are several passages in the 
judgment of the learned Chief Justice which show that that assumption 
and the failure of the party to deny his supposed complicity were opera- 
tive on the mindsiff the judges iu determining them to proceed so far as 
to dismiss the pleader altogether, and to strike him off the rolls. 

Their Lordships are unable to find in the materials before them any 
evidence of the supposed complicity of the pleader in the frauds of which 
bis client was accused. But, however that may have been, it now ap- 
pears that although, when the High Court .pronounced its judgment, a 
charge of fraudulent misappropriation had been brought or was about to 
be brought against the client (who had previously been acquitted, on 
technical grounds, of a charge of theft in respect of the same transaction,) 
he has since been acquitted, on the merits, of any fraudulent misappro- 
priation. It follows, therefore, that the pleader cannot have been an 
accomplice iu frauds which must now be taken never to have been per- 
petrated^ In those circumstances their Lordships would have been dis- 
posed to grant leave to appeal. They feel, however, that to do so would 
certainly involve a heavy expense to .the applicant. Them are, moreover, 
great inconveniences in such appeals, iu as much as it is objectionable to 
put the judges ha the position of appearing as Respondents or quasi Res- 
pondents in the. ease ;and their Lordships conceive that when the High 
Court itself jtakes into consideration the final acquittal of the client, it 
will ^probably consider that the applicant has been sufficiently punished 
by suspension daring the, period which has elapsed since its order ; and 
may, upon a proper application, be disposed to te-admit him. Such a 
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course is not without precedent in the case t>f attorneys who have been 
struck off the roll in the country. Their. Lordships therefore suggest 
that he should make an application in India and that until the result of 
that application is made known, the present petition for leave to appeal 
should stand over. 


BOMBAY HIGH COURT. 

The 1st February, 1877. 

Before Sir M. 'K. Westropp, Knt , Chief Justice, and Mr. Justice Mclvill. 

Khandu Dubladas* (Plaintiff; Appellant, 
versus 

Tabachand Amarchand (Defendant) Respondent: 

Act XIX. of 1843 — Act XX. of 1866, Section hb— Registration— Priority 
— Mortgage — Account —Res judicata — Notice. 

A mortgage deed registered under Act XX. of 1866 is not thereby entitled to priority 
over a mortgage deed which might have been, but was not, registered under Act XIX, 
of 1843, in cases where the consideration for the rival deeds exceeds Re. 100. Mafoekappa, 
y, Bassappa (1 Rom. H. C. Rep. 10), Harnamgir v. Spiers (2 Born. H. 0, Rep. 204), and 
Barabhttdas v, JDhondu (2 Rom. H. O. Rep. 222) distinguished. 

Quote .—^Whether in the case of instruments executed for a consideration less than 
Rs. 100, Sec. 50 of Act XX. of 1866 would operate to give priority to the deed registered 
under that Act over the deed which might have been, bat was not, registered tinder Act 
XiX. of 1843. 

This 8 a special appeal from the decision of H. Batty, Extra 
Assistant Judge at Dbulia, reversing the decree of the 2nd Glass 
Subordinate Judge at Yawal, 

The plaintiff, Khandu, sued to recover 'possession of a house and 
site, alleging that these premises had been mortgaged td him by 
one Raghu ftamji for Rs. 312-8*0 on 26th July 1860/ that he had 
obtained a decree against Raghu on this mortgage, and at a sale 
in execution of tliat decree had purchased the property himself on 
26th March 1873. The defeudanttpleaded, among other things, that 
the property claimed had been mortgaged to him by the same Raghu 
Ramji bn 20th October 1869 ; thaihts mortgage had been duly regia# 
tered, ahd, therefore, was entitled to prevail over the unregistered 


* Vide Indian Law Reports, 1, Bens. £74> 
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. mortgage of the plaintiff. * He also alleged that he bad purchased the 
property on 7th June 1872 in execution of a decree obtained by him 
against Raghu on the mortgage of 20th October 1869. The Subor- 
dinate Judge, after having taken evidence on the issues framed, found 
both the mortgages to be bond fide and for good consideration, held 
the mortgage of the plaintiff to be entitled to preference, and made s 
decree in tbe plaintiff’s favour. In appeal the Assistant Judge reversed 
(bat decree, and held the defendant’s mortgage entitled to priority on 
the authority of Maleshqppa v. Bassappa, (1) Earmmgir v. Spiert, (2) 
and Parabhudas v. Bhondu. (3) " 

Gohuldas Eahandas for the appellant : — The plaintiff's mortgage 
was executed when Act XIX. of 1843 was in force, while the defen- . 
dant’s mortgage was executed under Act XX. of 1866. The question 
of priority, therefore, did not arise in the case. 

Shantaram Narayan for the respondent. 

We8tropp, C, J. : — The plaintiff’s and defendant’s mortgages 
were both for sums exceeding Rs. 100. Act XX. of 1866, under which 
the defendant's mortgage was registered, makes no provision in such 
cases for priority of deed of sale or mortgages registered under that Act 
over deeds of sale or mortgages which might have been, but were not, 
registered under Act XIX: of 1843. We cannot, therefore, adopt the 
view taken by the Assistant Judge of the consequence of the non- 
registration of the plaintiff's mortgage which was executed on the 26th 
July 1869, And was, therefore, registrable under Act XIX. of 1843, tbe 
defendant’s mortgage having been executed on the 20th October 1869, 
and registered under Act XX. of 1866. 

' Tbe authorities, relied upon by the Assistant Judge were cases 
in which all of the conflicting documents were registrable under Act 
XIX. of 1843, end, therefore, are inapplicable to the present case, in 
which one of the mortgages only was registrable under that Act, and 
the other was registrable under Act XX. of 1866. The two latter of 
these eases— -fiarsaroyir r. Spiers &ndParabhudas v. Dk<mdu-—axe (on 
the' question as to the effect of possession) the subject of comment in 
Balawad Nsfackand y. Appa Duht . (4) 

( 1) 1 Bom. H. C. Sip. 10. 

(2) 2 Bom. H. C. Rep., 1st Ed. 213, 2nd Ed. 204. 

(3) 2 Bom. H. C. Rep,, Sad Ed. 222. 

(4) 9 Bom. H.-C. Rep. 121, See pp. 138, 139, and 141, 
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, Whether, in the case of instruments executed for a consideration 
under Rs. 100, where the earlier document was registrable under Act 
XIX. of 1843 and the later document was so under Act XX. of I860, 
the 50th Section of that Act would give to the later document, if 
registered, priority over the earlier document, if unregistered, is a 
question which does not present itself here, and on which we offer no 
opinion. 

The plaintiff, the first mortgagee, is now entitled to recover posses* 
sion of the house and site, the subject of this suit, and to hold the qsme. 
as against the defendant, the second mortgagee, and we decree that such 
possession be forthwith given to the plaintiff ; but we will give liberty 
to the defendant to redeem the same on payment of the sum which may 
be found now due to the plaintiff upon an account duly taken in respect 
of the mortgage to him by Raghu, of the 28th July 1860. The decree 
in the plaintiff's suit (No. 1198 of 1872) against Raghu is not binding 
upon the defendant, who, though he became a purchaser on the 7tb 
June 1872, was not made a party to that suit, which seems to have been 
instituted on or about the 17th July in*the same year. Therefore the 
account takeu in that suit is not conclusive upon the defendant. 

The defendant must, within one calendar month after this decree 
has been notified to* him, inform the subordinate Court whether or not 
he intends to redeem, and, if so, whether he demands that an, account 
should be taken of what is due to the plaintiff. If he do within that 
time demand that such account should be taken, the subordinate Court 
should, within the period of three calendar months from such demand, 
take and complete such account ; and if the defendant do, within three 
ca lendar months (from the time the amount found due on such account 
to the plaintiff is notified by the subordinate Court to the defendant,} 
pay to the plaintiff that amount and the costs of the suit, and of the 
regular appeal, the defendant shall be at liberty to redeem and recover 
the house and site (the subject of this suit) from tht plaintiff ; but if the 
defendant do not pay such amount and such costs to the plaintiff within 
the last*mentioned period of three Render months, the defendant is to 
be for ever barred and fordosed from redeeming the said house and site 
from the plaintiff. The parties respectively are to* bear their own costa 
of this special' appeal. 

< j Decree reverted. 
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THE LAW OF MORTGAGE. 

BENGAL REGULATION XVII. OE 1806. 

With Notes by C. D. Field , C. S., M. A., L. L. D., Barrister-at-Law, Ac. 

A Regulation for extending to the province of Benares the rates 
of Interest on future Loans , and provisions relative thereto 
contained in Regulation XV., 1793 ; also for a general ex- 
tension of the period fixed by Regulations I., 1798 and 
XXXIV., 1803 for the Redemption of Mortgages and Con- 
ditional Sales of Land under Deeds of Bai-bil-wafa, Kat- 
Kabala or other similar designation . — Passed by the Gover- 
nor-General in Council on the 1 1th September 1806. 

The rules prescribed by Regulation I., 1798 for prevent- 
ing fraud and injustice in conditional sales 
PreambL. of land under deeds of bai-bil-wafa or other 

deeds of the same nature were declared to extend to Benares, 
as well as to the Provinces of Bengal, Bahar and Orissa, and 
under the terms of section 2 of that Regulation might be con- 
sidered from the time of its publication to have established the 
general limitation of interest at the legal rate of “ twelve per 
cent, per- annum.” As however the provisions relative to a li- 
mitation of interest contained in Regulation XV., 1793 and 
re-enacted for the Ceded and Conquered Provinces by Regu- 
lation XXXIV., 1803 have never been expressly extended to 
Benares, and as it appears that the limitation of twelve per 
cent, per annum has not yet been considered in force within 
that province, it % necessary that ah express rule should be 
enacted for extending to Benares the same limitation of in- 
terest and provisions connected therewith as are in force 
throughout the other provinces under this President^. It is 
further requisite, for the purpose of preventing improvident and 
injurious transfers of landed property at an inadequate price 
W'the forfeiture of Mortgages accompanied with a condition 
ofsale to the mortgagee, if the amount, advanced be not repaid 
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within a stated period (which description of mortgage is com- 
mon throughout the country under deeds of bai-bil-icafa, hat- 
kabala, and other similar designations), that an equitable pro- 
vision should be made for allowing a redemption of the estate 
within a reasonable and limited period on payment of the prin- 
cipal sum lent, with interest thereupon if the mortgagee shall 
not have been put in possession. The Governor-General in 
Council has accordingly enacted the following rules to be in 
force from the time of their promulgation in the several pro- 
vinces therein specified respectively. 

II. The provisions contained in the several sections of 


Provisions of Regu- 
lation XV., 1793 ex- 
tended to Benares from 
the date herein specified 
with certain modifica- 
tions. 


Regulation XV., 1793 are hereby declared 
to extend to the Province of Benares from 
the commencement of the ensuing year 
1807 A. C. corresponding with the 19th 
Poos of the Bengal year 1213, and 7th 


Poos of the Fussily year 1214 — subject to the following mo- 


difications. 


[This section, in so far as it extends to Benares ss. 4, 6, 7, 8, 9,10, and 
11 of Reg. XV. of 1793, was repealed by s. 1, Act XXVIII. of 1855, which 
also repeals these sections of Reg. XV. of 1793. The remaining sections of 
Heg. XV. of 1793 have been repealed by Act VIII. of 1868, Save aB provided 
therein. In so far as ooncerns the extension to Benares of these remaining 
sections, the above section (2 of Reg. XVII. of 180C) has never been express- 
ly repealed— See note to s. 3, Reg. I. of 1798 ] 

III. Instead of the limitations of interest specified in 
sections 2 and 3, Regulation XV., 17 93, if 
the cause of action shall have arisen before 
Courts of Civil Judica- the period stated in the preceding section, 
actionhavearisen before the Courts of Civil Judicature are to decree. 

precitol'lStiOT.La'is whatever rate o( t interest may have been 
and usages of the pro- , 
vince, and the spirit of 
section 9, Regulation 
VIL, 1795 to be allied 
in certain cases. 


voluntarily stipulated ; or, if interest be 
payable in any case wherein a specific irate 
may not have been stipulated, according tq 
the law and usage of the province* in con- 


formity with the; spirit of section 9, Regulation VII,, 1705, 
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cases herein specified, 
enacted by section 8, 
Regulation XV., 1793, 
not to be considered ap- 
plicable to bond fide 
loans contracted, or 


which directs with respect to bills of exchange, receipts or 
notes of hand, that the custom of the country is to be abided 
by, and' with respect to dealings and money transactions 
amongst mahajans and sarrafs, that the established customs 
< observed and enforced amongst them’are to be adhered to by 
the Courts in their inquiries and decisions. 

' V. The forfeiture of interest for stipulation of a higher 
< , rate than what is authorized, enacted by 
sec*™ 8, Regulation XV., 1793, mi the 
forfeiture of principal and interest in cases 
of attempts to elude the prescribed rales by 
deductions from the principal or other de- 
bond* executed, preVP viceS > P r0vided a S ainst ty section 9, RegU- 

ousiy to tie period gpe- Jation X"V., 179.3, shall not be considered 
cified in section 2 * 

applicable to any loans actually and bond 
Jide contracted or to any bonds or other instruments volunta- 
rily given for the evidence and security of such loans previ- 
ously to the period stated in section 2 of this Regulation. 

1 VII. In addition to the provisions made in the provinces^of 
Bengal, Bahdr, Orissa and Benares by Re- 
gulation I., 1798 and in the Ceded and Con- 
quered Provinces by Regulation XXXIV., 
1803 for the redemption of mortgages add con- 
ditional sales of land under deeds of bai-bil- 
wafa, kat-kabala or any similar designation, 
it is hereby provided that, when the mort- 
gagee may have obtained possession of the 
r at any time land on execution of the mortgage deed, or 
at any time before a final foreclosure of the 
mortgage, the payment or established tender 

gagee to m -Zltidh or of the sum lent under any sqcK deed of 
^yC^ferfo»dlo». J ,, 

teg the^iuortgsge. Pro- mortgage and conditional sale, or of the 
balance due if any part of the principal 
lint shall have been discharged, or when the mortgagee 
not have been put in possession of the mortgaged pro- 


" , Provisions in addition 
to those made by Begu. 
lotions'. I., 1798, and 
XXXIV., 1803 for the 
redemption of mortgag. 
es and conditional sales 
of land under deeds here- 
in specified. . What shall 
entitle the mortgagor or 
his legal, representative 
to redemption of bis 
fore thefi- 
o f the 


vie*. 
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* perty the payment or established tender of the principal sum 
lent with any interest due thereupon, shall entitle the mortga- 
gor and owner of such property or his legal representative to 
the redemption of his property before the mortgage is finally ■ 
foreclosed in the manner provided for by the following sec* , 
tion, that is to say, at any time within one year (Bengal, Fus- 
sily or Willaity, according to the era current where the mort- 
gage may take place) from and after the application of tfuv, 
mortgagee to the Zillah or City Court of Dtwrnl Addlat for 
foreclosing the mortgage and rendering the sale conclusive ui •' 
conformity with section 8 of this Regulation — provided that ,, 
such payment or tender be clearly proved to have been made ' 
to the lender and mortgagee or his legal representative, or 
that the amount due be deposited within the time above spe* ■ 
cified in the Dlwdni Addlat of the zillah or city in which the , 
mortgaged property may be situated, as allowed for ’the secu- ; ; 
rity of the borrower and mortgagor in §uch cases by section 
^ Regulation I., 1798 and section 12, Regulation XXXIV., 
1803, the whole of the provisions contained in which sections 
af applied therein to the stipulated period of redemption are 
declared to be equally applicable to the extended period of one 
year granted for an equitable right of redemption by this Re- . 
gulation. 

(If the mortgagee have not been put iu possession of the mortgaged pro- 7 
perty, the paymeut or tender must be of the principal together mtk mterilt* 

If on the contrary the mortgagee have obtained possession, payment’^ ' 
tender of the principal only is necessary in order to save the equity of 
demption, the interest being left to bo settled on an adjustment of the lettA- . 
er*s receipts and disbursemeuts during the period he has }>e0» in possession, 
Where the mortgagees had sued and obtained a decree for possession, hut s 
being , opposed in the execution of this4ecreo by the Mr&pesbgidat* each of 
the iportgs^es had instituted a suit against these; |or possession of hif ^Wh 
share with mesne profits from the date of such suits and had obtaineddeoreos ; 
and were admittedly in possession of a portion of the lands— fleW' that,' 
obtained* decrees for possession and msilat {mesne profits), it was their own 
fat&t if they did not execute them and that they were in ptosewoti "Within 
the meaning of the above section, so as to render a deposit of tbo principal 
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only sufficient to save the equity of redemption— Sakriman Dichut and others 
v. Dharam Hath Tewari and others, IU. B. L, R- Civ. Ap. 141 — And see 
Abdula Khan v. Upendra Chandra, VI, B. L. R. Appen. 53 ] 

VIII. Whenever the receiver or holder of a deed of 
mortgage and conditional sale, such as is 

hoS«ofa7eedSn- described in the preamble and preceding 

. ditionai sale is to pro- sections of this Regulation, maybe desi- 
ceed, when desirous of . ° J _ , 

foreclosing a mortgage, rous of foreclosing the mortgage and render- 
Uomd'sai^conci usi ve— ing the sale conclusive on the expiration of 

pereon^r'bym'autiiS the stipulated period or at any time subse- 
rixudvaicilto the Judge quent before the sum lent is repaid, he 

Of the zillah Court— , „ . - , .. , - , 

How the Judge is to shall (alter demanding payment trom the 

such e petition. r0CCIV r>S borrower or his representative) apply for 
that purpose by a written petition to be 
presented by himself or by one of the authorized vakils of the 
Court to the Judge of the zillah or city in which the mort- 
gaged land or other property may be situated. The J udge, 
on receiving such written application, shall cause the mort - 
gagor or his legal representative to be furnished as soon as 
possible with a copy of it, and shall at the same time notify to 
him by a panmna under his seal and official signature, that, 
if he shall not redeem the property mortgaged in the. manner 
provided for by the foregoing section within one year from 
the date . of the notification, the mortgage will be finally fore- 
closed and the conditional sale will become conclusive. 

[The foreclosure procedure provided by this section does not apply to 
the Hi^h Court cm its Original Side - Bank of Hindustan, China and Japan 
v. Nondolal Sen and others, XI- B. L. It. 301 : nor has it been extended to 
Madras - Pattabhiramier v. Vencatarow Nuicken, XIII. Moo. Ind. Ap. 560. 
When the land is situate in two districts* the application for foreclosure may 
be madeto the Judge of the Court of either district. Service of the copy of 
the application, together with the Judge’s notification on the widow, who had 
a life-interest with: a species of power — vis. a power to appoint an heir by 
adoption, which heir when appointed would have a right to the Inheritance, 
the, widow being his guardian in the interim — was held to be & good and suf- 
ficient service -Rasmetni Devya. v. Pran Kissen Das, IV. Moo. Ind. Ap. 392. 
;• The panodna must distinctly notify as required by this section that,' if 
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the mortgaged property be uot redeemed within a year, the mortgage will be 
finally foreclosed and the conditional-sale become conclusive 5 otherwise there 
will be no sufficient compliance with the requirements of the Regulation awl 1; 
the foreclosure proceedings will be irregular — Bhikan Khan v. Bechan Khan % , 
III. N. W. P« Rep. N. S. 85. A notice signed by a Munserim is not a suffi, < 
cient compliance with the law, which requires the .fudge’s official signature 
— Seith Hur Lai v. Manick Pal and others, III. N. W. P. Rep* N. S. 176. 
Unless a copy of the application accompanies the notice, the proceedings jwill ,> 
be irregular and invalid — Dinonalh Ganguli v. N nr wig h Persad Dass, XXII. . 
W. R. 90 ; Santi Ram Jana v. Modn Myti , XX. W. R. 368. 

In Mahan Ld Sttkal v. Golak Chandra Datta (X. Moo. Ind. Ap. I, ah& 

I W. R. P. C. 19 their Lordships of the Privy Couu- 
served^ 0n whom *° be remarked- “ It is quite clear upon the authorities 
that if the sale “ (in execution of a decree)” had 
taken place before the notice of foreclosure was served, that notice to be„ 
effectual must have been served on the purchaser.” In Gdrti Persdd Jqna v* 
Bipropersad Berra t &c. (1 Mar. 293) the equity of redemption had not been 

assigned until after the mortgagee had served notice of foreclosure upon the 
mortgagor, and it was held that the assignee had no ground of complaint in 
consequence of not having been served with notice. The Court also said— 

“ Nor do we think, if the mortgagor had assigned to the appellant the equity' 
of redemption before the notice of foreclosure there would have been any 
obligation upon the mortgagee to serve, or any right on the part of the ap- 
pellant to insist upon service of, such notice upon him.” This remark was 
a mere obiter dictum not necessary for the decision of the case. The subsequent 
cases decide that, if the assignment take place before the service of notice, 
the mortgagee, if aware of the assignment (and alrfo perhaps if such assign* 
ment be not inconsistent with the terms of the original mortgagee) must. ; 
serve notice upon the assignee— Kishen Bullab Mahta v. Belasu Kummur f dec % 
III. W. R. Civ. Rul. 230 : Mahoram Mister v. Khagpat Das, V. R. £3. A (T 
R. Civ. Rul. 334 : Gangg Gobind Mandal v. Bant Madhub Ghgse> III. K b. 
R. Civ. Ap. 172 : Bhanumati Chaudarain v. Prem ChandKectgh and another , 
XXIII. W. R. 96: Sheo Ghulam Singh and others v. Ram Rup Singh an { 
others , 3£XIII. W. R, 25, and I. B. L. R. Short Notes iii. A second mortga* 
gee is within the rule and entitled to notice -Kadiyar Gkand Vhakravartti 
and pikers V. Rip Das Banerji, XXII. W, It 475. In Mahant Jairam Gir 
v. Raja Krishan Kishore Chmd , V. N. W. P. Rep. Civ. Ap. 307, the High : 
Court of the North-Western Provinces held, that notice having been served 
before assignment, a fresh notice to the assignee was not necessary, observ 
ing— “(The requirements of the Regulation were satisfied by the service of 
the notice on the person who, at the time of the service, was entitled to re* 

A 2 
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d^em” See also Bhanilmnti Chaudhraiu v. Premckand Ntogi and another* 
XV. B. L. R. 28. In the case of a minor, service on the minor and his 
mother Was held sufficients Dahi Persad and another v. Man Khan, IV. N. 
W. 1\ Rep. N. S. 444, and see above the "case at IV. Moo. Ind. Ap. 392. 
As to a lunatic, see The Court of Wards v. Kapalman Singh and another , X. 
B.L. R. 364. 

As to the mode of service, the Regulation does not provide for any mode 
, f of service in substitution for personal service. It lias 

MoUao ervice. j n gome caf5es been held that personal service is hot 

necessary; but, in order to justify resort to any other mode of sen ice, it 
wight to be shown that, notwithstanding all reasonable efforts, personal ser- 
vice could not be effected — Mnlhu Singh and another v. Mahtab Singh and 
others , III. N. W. P. Rep. N. S. 325. Under Reg. XVII. of 1806, a Zillah 
^udge is judicially required to see that it is proved beforo him that the notice 
has been duly served , and to record a proceeding certifying that all that Reg. 
XVI f. of 1806 requires has been duly carried out. The foreclosure proceed- 
ings are therefore p?imd facie proof of service — Mir Abbas Ali v. Ndnd Ku- 
mar Chose and others, VII. W. U. Civ, llul. 123. In a suit for maintenance 
of possession by a mortgagee against the purchaser (at a sale in execution 
of a decree) of the mortgagor’s rights, it was held that plaintiff was bound 
lo show by evidence independently of the mere copy of the foreclosure pro- 
ceedings that the notice was served, as a plaintiff is required to prove his 
case when a fact alleged by him is challenged by the opposite party — Sikh- 
man v. Ghtiraman, 1. N. W. l\ Rep. Civ. Ap. 172. 

With reference to the costs of the notice, it was said in Gang aval Ajdh v. 

Gopal Opadha and others , II. Sev. 335 : Reg. XVII. of 
Costs of 1806 is silent as to these coats, and therefore,' as there is 

no provision in the mortgage deed relating to them, we think that the plaintiff 
Was not bound to pay them into Court. The applicant also objects that the 
plaintiff is wrong in ckimiug to dqduct interest on the sums paid into Court. 
We think this argument is well founded, because the defendant had not the 
money, and could not venture to take it out of Court without peril to his 
security/* ' 

In the ease of Mahesh Chandra Sen v. Tarini (I. B. L. R. F. B. Ij), it 
was finally settled by a Full Bench of the Calcutta 
of gS^ 011 High Court that the ‘ one year from thedate of the 

notification’ is to be calculated from thedatejthc 
Site % of the notice (excluding the day of service) and not from the date of 
notification or date of issue of the notification, as formerly ruled by the 
Court— See also Chandra Nag v; Bonomdli Pandit (9 W* R Civ. 


Costs of Notice. 
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Bui. 116 ; V, R. C. & C. R, Civ, Rul 63), in which it whs remarked that , 
application, of the mortgagee' in s. 7 of this Regulation must moan the 
whole transaction contemplated in s. 8, euding wiih the notification to the 
mortgagor. The rule in the 'North-West Provinces is still to reckon from 
the issue and not from the service of the notice — Ghazi-udin v* BMJcun Dhobi* 
III. N. W. P. Rep. Civ. Ap. 30 L. The mortgagee caused a second notice 
to be served on the mortgagor, especially askiug that such second notice 
.should run from the date of the first notice. More than a year from the ser- 
vice of the first notice, but less than a ye^r from the service of the second 
notice, foreclosure took place. It was contended for the mortgagor that he liras 
entitled to count the year of grace from the date of the second notice, but the 
High Court held this contention untenable, regarding the secoud* notice not 
as a fresh notice, but as a re-service of the first notice for greater caution — 
111. N.' W. P, llep Civ. Ap. 187. The Civil Court was closed on account of 
a regular holiday on the day on which the year of grace expired. Held that 
it was not sufficient to make the deposit on the first day on which the Court 
opened, that it was the business of the mortgagor to have come before the 
holiday, as he might have known thereof, the authorized holidays of the Ci- 
vil Courts being always duly notified beforehand — Ktfmula Kant Meiti v. Sri- 
mati Naraini Dasi und others, IX. W. R. Civ. Rul. 583, V. R. C and C. R, 
Civ. Rul. 337. From this case must be distinguished JJubi Knwut and another , 
v, Ifiramun Mahatun and others (VI 1 1. W. R. Civ. Rul. 223 and IV. It. C. 
and C. R. Civ. Rul. 157), in which the day for payment had been extended 
by consent of parties, and on the last day so fixed the Court was closed, not 
for an authorized holiday , but improperly and without authority. The deposit 
here made on the first open day was held to be sufficient. Foreclosure can- 
not be applied for before the expiry of the 4< stipulated period’* or period pro* 
scribed by the mortgage contract for the performance of its conditions ; and 
proceedings taken before such <xpiry are wholly inoperative — Sarasibala Debi 
and another v. Nand Ld Sen } V. B. L. R. 389. 

A mortgaged by bai-bilwafa or kat-kabctU certain property to B, A long 
litigation subsequently took place as to the property between parties who claim* 
ed it by gift and by heirship, and one C., who claimed under an alleged sale 
by A. In this litigation B. intervened for the purpose of protecting his own in-* 
terests, and the several decrees which wefe passed were expressed to he without 
prejudice to B's cloths as mortgagee. Final!/ the claims of ail other parties 
against C were dismissed. B thereupon, contending that a foreclosure of thf 
title to redeem had duly taken place, brought against 0 and others the usual 
suit for possession in order to perfect in himself the proprietaiy right to the 
lands free from redemption. This suit was brought more than twehe years 
after the time fixed for payment of the money in the mortgage deed. C 
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tended that under S. 14 of Keg. III. of 1793, B was barred by limitation ; 
also that the right to foreclose had been defeated by a due deposit of the 
mortgage money. Although S. 14, Reg. III. of 1793 has been repealed, and 
the decision on the first point, so far as regards its particular application to 
this section, is now of little importance, yet, as the remarks of Privy Council 
have also a geueral application to similar enactments aud to the rights of 
mortgagors aud mortgagees as affected by limitation, a brief notice of these 
remarks will be useful, yiieir Lordships observed that, in considerlng u the 
effect *ou a plaintiffs suit of a, legislative bar created by general words, it is 
ofteu important to regard the nature and object of the suit, the nature of 
the title to which the bar is set up, who the parties are who raise thl ob- 
jection, and against whom it is raised : that the bar from a twelve years’ 
possession under those Regulations did not depend simply on the length of 
possession, it might exist in favor, of one occupant and not of another, might 
be powerful against one demand or one sort of claim and be at the same time 
inoperative as against others. The time might run from a date prior or 
subsequent to the plaintiff’s title to possession. A cause of actiou is not 
prolonged by mere transfer of title. It cannot therefore be laid down as a 
rule universally true* under the section in question that a mortgagee’s pro- 
ceeding for a foreclosure under a mortgage of the class of bai-bii-wnfd simply 
cannot be preferred after twelve years from the expiration of the time which 
the instrument fixes as the period of redemption by payment, and on the 
expiration of which the conditional sale will become absolute, for this indis- 
orimiuating: ground of decision would include alike adverse occupations and 
time which had not the semblance even, of such a character , and would establish 
a bar arising from simple occupation, ami not from the laches of the demand- 
ant or others before him. That, if the transaction were viewed as it should 
be under the Regulations, viz. one of mortgage redeemable at any time by 
the mortgagor or. those «claimimg under him, then, as no difference between 
the law of India and that of England as to the relations between mortgagor 

and mortgagee <>n this point had been suggested to their Lordships, the 

, # 

possession of those who chrim under the mortgagor, so long as they assert 
a tide to redeem and advance no other title inconsistent with it, must primd 
facie <at least be treated as perfectly reconcilable with and not adverse to 
the title of the mortgagee. Their Lordships were unable to find in tbe par. 

^ anything to support an inference that the once undoubted right 
to enforce possession was at an end or barred or incomplete. 
Bis intervention in the previous litigation— .the decrees made therein showed 
tfcw contrary, and they therefore decided that he was hot barred. With 
respect to the second objection, vie. that 6 had refused a valid tender of the 
• money, it appeared' that C had lodged the money in Coart, petitioning that 
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it might be paid out to B, but bad iu his petition disputed the validity of 
B’s title to foreclose and expressed an intention, amounting to a notice, of 
suing B to recover back the very money be was tendering. The Privy Couu- 
cil held C’s tender made in this manner insufficient 
dituSalf * mU8t be Unc0D ~ to satisfy the law, remarking that the meaning of the 
direction that the * fc money be paid in to Court clearly 
is that the mortgagor may have adequate and lasting evidence of that winch 
is put in place of a tender j and the mortgagee, the security and advantage 
of ja deposit in acknowledgment of the title The mortgagee would haije 
little inducement to take the money, waiving his lien by its acceptance, if 1 
litigation on the very same subject were to recommence upon his acceptance 
of the money,” But independently of this objection there was another and 
a graver reason for holding the payment not to be such a payment as the 
Kegulations contemplate. C’s title to redeem was neither proved nor ad- 
mitted. A grave suspicion rested on the purchase which he alleged he had 
made under the option given him by A. The acceptance of C’s money would' 
have been an admission by B of a title to redeem in which he was not bound 
to acquiesce. This title not having been proved, B’s refusal must be viewed 
in ♦the same light as if the money had beed tendered by one who had no 
title to redeem the mortgage, aud who did not offer it with due consent in 
the name of the heir of the mortgagee,. It was urged that B had served 
notice on C and was by this estopped, but their Lordships decided other* 
wise, remarking - u The mortgagee cannot tell the exact nature of an occu- 
pant's title iu all cases, nor how far he may be entitled with the mortgagor's 
consent to tender in his name. It is best to have a general rule, aud ser- 
vice on the occupant is calculated to prevent errors.” — Pranmth Rai Chau* 
dhri v. Ram Ruttun Rai and others , VI L Moo. Ind. Ap. 323. As to the ne- 
cessity of the deposit being unconditional, see also Abdur Batman v» Kiss hto 
Lai Ghose } B. L. B. Sup. Vol. F. B. 598, and VI. W. 11. Civ. ltul 225. 

Iu the case of Boldin and others v. Muss a mat Golab Kunwar and others 
(N. W. P.Rep. I. F. B. 102) it was stipulated iu the deed of oonditto&al sale 
that the loan should be repaid iu nineteen animal instalments from 1846 to 
1864, and that, if the instalments for two years we*#, unpaid when 4 third 
instalment fell due, the mortgagee should be entitled to foreclose And 
possession. In 1848 a third instalment fell due, ,tWo previous 
bein^ unpaid, No steps to foreclose were taken till May. 1861, w^jen pro- 
ceedings were commenced and an order Of foreclosure was obtained on Hth 
July J862, upon which a suit to obtain possession of the property fixity* 1 
stituted in January 1866. To this suit limitation was pleaded under oL 1% 
s. 1, Act XIV. of 1859, inasmuch as twelve years had elapsed since the de- 
fault in 1848, from which it was contended that the cause of action dated. 
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The High Court observed that the deed gave the plaintiffs an inchoate and 
conditional right or interest in the land, which they might convert into a 
complete and absolute title of ownership ; that power of foreclosing, when 
K three annual instalments remained unpaid, was not inconsistent with the 
right attached by law of foreclosing “ oh the expiration of the stipulated 
period” (nineteen years in this case), “ or at any time before the sum lent 
is repaid” (s. 8j Reg XVII. of 1806) ; that this special stipulation did not ex- 
press that on such default the whole amount was to become payable, or that 
foreclosure was to be made then and not afterwards . The Court were of opi- 
nion that the cause of action arose upon the final foreclosure and that ;4he 
suit was therefore within time, and expressed their dissent from those cases 
which decided that, as the mortgagee’s cause of action arises on the mort- 
gagor's default, the mortgagee’s suit for possession must be instituted within 
twelve years from the date of default with allowance for the year of grace. 
Reference was made to the above case of Prannatk Ran Chaudhri, and it was 
observed that a default may be made by the mortgagors, which may give 
the mortgagee a right to sue or to enter into possession (if he chooses to 
asstert such right), but which may notwithstanding have no effect whatso- 
ever in altering the nature of the mortgage title. If, notwithstanding an o 
or more defaults, there is no repudiation of the mortgagee’s right, but ou the 
contrary a recognition of it, there is nothing in the law to limit the time 
within which, the mortgagee may foreclose. V r ith reference to certain other 
issues in this case, it was remanded in order to consider the effect of the 
whole evidence, and whether it tended to show a possession by the mort- 
gagors for any and what number of years adverse to and inconsistent with the 
mortgage $itle which was denied, and as to this it was remarked, that it is 
well fettled that foreclosure proceedings under the Regulations ‘give no effi- 
ciency to transactions not iu themselves valid. 

If a mortgagee in possession fraudulently allows the Government re- 
venue fall into arrears with a view to bringing about a sale of the land 
‘and purchasing it himself, he will not by such a purchase be permitted to 
defeat the equity of redemption — Nawab Sidhi Nnzir All Khan Ojudharam 
Khan, 'X, Moo< Ind. Ap. 540 ; see also IV. R* C. <fc C, R. Civ. Rul. 205, and 
VIII. W. It <3iv. Rul. 390, where this case will be found in another stage.. 

Ivi J$S<$- ; Aaad B borrowed Rs. 450 from C, and secured its repayment 
by a deed of conditional sale of two houses. The deed cont&ined no atipula* 
tion for the payment of interest, and the principal was to be payable at the 
expiratioh of two years. Nipe years after,, i. e. in 185j? f C foreplosbd the 
mortgage. A and B had never given him possession, nor, did he at any time 
$$$ or sue for possession. In 1863 and 1864 the two houses were sold 
separately, the mortgagors and the mortgagee being parties to the sales and 
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assenting to them ; and on each of these sales the zemindars received their 
Kak"ck 'karam or customary due of one-fourth the purchase-money. The 
eemindars then sued A, B and C for one-fourth of Rs* 759 said to be due on 
foreclosure, when the conditional sale became absolute- It was found that 
the zemindars were entitled to the customary due not only upon ordinary 
tales, but alto upon conditional sales becoming absolute bp foreclosure. It was 
decided that the zemindar's right is to a share of the purdbase*money, not 
merely to claim that share from the vendor, that it was therefore incum- 
bent on the purchaser, if he would acquit himself of all liability, to see that 
the zemindars were satisfied iu respect of their due and he Could not dis- 
charge himself by a payment to the vendor, therefore that the zemindars 
were entitled to a decree against C, as well as against A and B ; but that 
the sum on which the one-fourth should be calculated was, not the amount 
due at the time of foreclosure, but Rs. 450, the purchase- money under the 
terms of the conditional sale — Hira Ram v. Hon'ble Sir Raja Deo Narain 
Singh and others , I N. W. P. Rep. P. B. 63. 

Certain revenue-free land having been resumed was settled with the 
mortgagee in possessoin~27Wtf that his *p° sses& i° a was not adverse to the 
plaintiffs, the mortgagors — Ram Dyal v. Shah Baz Khan and others , I N. W* 
P. Rep. 15 j Mussamat Omrao Begum v. Mussamat Nizam-un-nissa and others, 
I N. W. P. Rep. Civ. Ap. 224. 

On the 13th March 1850, A executed an instrument, whioh on the face 
of it purported to be an absolute bill of sale of certain laud to B in consider- 
ation of Rs. 39,500. On the same day B executed to A an agreement, import- 
ing that on payment of the sura of Rs. 59,500 with interest at twelve per 
cent, per annum on 13th March 1851, the sale should be void— the effect’ of 
these two instruments, being simply to create a mortgage by bai-bil-wafa or 
conditional sale. By a third instrument, dated 12th March 1850, A granted 
a lease of the same land for three years ostensibly to C, the son of B. Under 
the terms of this lease C, after discharging the Government revenue and Other 
charges, was to pay to A, his lessor, for the first year of the term Rs. 2,000 ; 
for the second year Its. 2,332 ; and for the third year Rs 2,899. It appeared 
from the agreement (the second instrument) that A had authorised O to pay 
B by instalments, out of the rent reserved in the lease, Re. 2,101 in part satis- 
faction of Rs. 4,740, being one year's interest on the principal Rs. 39, 500, and 
payable on 18th March 1851. It was not contested that the lease was a bemmi 
one, B being the real lessee and obtaining possession of the mortgaged pre- 
mises under colour of this lease. In April 1851, the mortgage-money not 
having been paid, B commenced proceedings to foreclose, which teruiiu&ted 
in bis* favour on the 31st August 1852. With respect to these proceedings, 
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token under Reg. XVII. of 1 806, the Privy Council, having set forth what 
was, in their Lordships’ apprehension, the law of foreclosure as established 
by the Regulations and the practice of the Courts in Bengal, observed as 
follows 

“ The general effect of these Regulations is, that if anything be due on 
the mortgage, "and the mortgagor makes an insufficient deposit, and d fortiori 
if be make no deposit at all, the right of redemption is gone at the expiration 
of the year of ftace. The title of the mortgagee , however , is not even then, com* 
plete. It was ruled by the Circular Order of the 22nd July 1813, No. 37, 
and has ever since been settled law, that the functions of the Judge under 
Reg. XVII. of 1806, s. 8, are purely ministerial, and that a mortgagee, aft#r 
having done all that this Regulation requires to be done in order to foreclose 
the mortgage, and make the conditional sale absolute, must bring a regular 
suit to recover possession or to obtain a declaration of his absolute title 
if he is in possession. In that suit the mortgagor may contest on any 
sufficient grounds the validity of the conditional sale or the regularity of the 
proceedings taken under the Regulation in order to make it absolute. He 
may also allege and prove, if he ctyi, that nothing is due or that the deposit 
(if any) which he has made is sufficient to cover 
Function of a Judge what is due: but the issue, in so far as the right 

purely ministerial Re* °* redemption is concerned, will be whether anything 
gular suit necessary to the en d 0 f the year of grace remained duo to 
closure. the mortgagee, and if so, whether the necessary 

deposit had been made. If that is found against the 
mortgagor, the right of redemption is gone.” On the 28th January 1853, B 
instituted the regular suit above shown to be necessary in order to the 
completion of his title. In his defence to this suit A pleaded, among other 
things, that B was bound to render accounts in order that the Court might 
be satisfied how much was due and from whom. The District Judge having 
found that B was in possession under colour of the lease, the S&dr Dfw&nl 
Addlat held on appeal that B was bound, before he was entitled to have 
his conditional sale made absolute, to render accounts and to show that the 
loan had not been liquidated with interest from the usufruct of the property. 
The case was therefore remanded for the production of the mortgagee’s ac- 
counts. ¥he Brivy Council decided on appeal that, under the above cir- 
cumstances, the default of the mortgagee in not producing the accounts 
could not pr§£udiee his right to have the conditional sale made absolute, it 
beifl*g cleajr that wh$n the foreclosure proceedings were commenced almost 
the jfliole of the loan was unpaid. It was observed as follows The order 
. *|r an< * caa k 0 supported only on the principle that in all cases it is im- 
pw^iye on a mortgagee, who has been in possession, to produce hisac- 
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counts. For this position their Lordships oan Add no grounds in the Regu- 
lations. The words of the third section of Beg. I. of 1788* from which (if at 
all) an inflexible obligation to produce accounts must be inferred are — “ It* 
all instances wherein the lender on a bai-bil-waf& may have been put in post 
session of the land, and an adjustment of accounts may consequently become 
necessary between him and the borrower, the lender is to account,” &c. Two 
conditions are expressed, the possession of the mortgagee and the necessity 
of an acoount. And a comparison of this with the preceding section and 
with Reg. XVII. of 1806 shows that that necessity arises and need only anise, 
first, when the mortgagor has deposited the principal, leaving the question of 
interest to be settled on an adjustment of the acoount ; secondly, when he has 
deposited all that he admits or alleges to be due j thirdly , when he pleads 
and undertakes to prove that the whole of the principal and interest has 
been liquidated by the usufruct of the property.” Their Lordships having 
examined the decided cases were of opinion that their authority was in no 
respect opposed to the above view. The appeal was therefore allowed on the 
ground that the Court below had erred in dismissing the suit (after B on re- 
mand failed to produoe the aoeounts) on thb assumption that the production 
of any accounts was necessary in a case in which there was neither plea nor 
proof that the usufruct had liquidated principal and interest, and no deposit 
had been made to cover the balance admitted to be due— A. J. Forbes y. 
Amlrunissa Begum X Moo. In. Ap. 340, also I Ind. Jur. N. S. 117, In the 
case of Ram Lochun Patuk and others v. Bahu Kanhya Lai and others (VI. W. 
R. Civ. Bui. 84 and II. B. C. & C. B. Civ. Bui. 94) there was an allegation 
that the principal and interest had been liquidated by the usufruct of the 
property and the production of accounts was therefore held necessary, the 
case being distinguished from Forbes v. Amirunissa, by this allegation. 

With reference to the remark in the above judgment as to the title of 
the mortgagee not being complete on the termination of the foreclosure 
proceeding, it will be well to notice two cases deeided by the High Court of 
the North-Western Provinces. In the case of Khub Chand v. Lila J)haf (IV* 
N. W. P. Rep. Civ. Ap. 103) tftt Court said— “ With regard to theflrst plea, 
we hold that if the defendants were in possession at the expiry of the year of 
grace, it was not necessary for them to bring a suit for possession to complete 
their title. This is the rule which has been estAblisfcu 
Is a regular suit usees- ed in the case of TJiakur Persad, 1 8th June 186 2 f 
“%l^ n T rtg ‘ gee ^ in the case of Tardand othtrt, OfpdlarUi, ^ 
,i April 1867- This being so, the limitation period 

should be oomputed from the expiry of file year of grace, if the defendants 
were then in possession.” In the case of Jeorakhm Singh md other* r. 

i 2 
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fflkatti Singh and others (V. N. W. P. Rep. Civ. Ap. 858) the mortgagees held 
taken the proceedings required by Reg. XVIL of 1806 to make the conditional 
sale absolute. After the expiry of the year of grace they instituted a suit to 
obtain possession with mesne profits from (he date at which the foreclosure proceed* 
ings terminated . It was contended that they were not entitled to such pro- 
fits, as their right to the property had not become 

Mesne prefits after the perfect and complete until they had obtained a decree 
expiry of the yepr of grace. r 

i for possession/ and in support of this contention the 

observations of their Lordships of the Privy Council in the above case were 
referred to. The High Court, after going carefully into the whole question, 
and referring to the Circular Order above quoted and other simiEr 
orders, did not understand their Lordships to rule that the absolute right 
of the conditional purchaser had not accrued to him at the conclusion 
of the proceedings taken under the Regulation or that it is not (if these 
proceedings were regular) to be referred back to that period ; but to rule 
that a conditional purchaser, if out of possession, cannot obtain possession 
by summary application to the Judge before whom the foreclosure proceedings 
were held, but that be must proceed by a regular suit ; and that in like 
manner, if he is in possession at the termination of the foreclosure proceedings, 
and finds it necessary to indicate his title, he must do so by regular suit. 
A decree for mesne profits was therefore given. Tho entire judgment may well 
be referred to as being an important one. In the case of Lutf Hosen and 
another v. Abdul Aliand others (VIII. W. R. Civ. Rul. 476) it was decided by 
the Calcutta High Court that the conditional sale having been duly foreclosed 
and more than twelve years having elapsed from the expiration of the year 
of grace, the right of redemption was lost. 

The case of Median Lai Sulcul v. Goluh Chandra Dutt and others may be 
usefully traced through all the stages of a protracted litigation for the pur- 
pose of illustrating several points connected with the law of mortgage. By 
two riliah decrees, dated 31st December 1855 and 9th December 1857, 
the morjtgagors were declared entitled to redeem without making any pay- 
ment, on the ground that the mortgagees in jfcssession had fully paid them* 
selves by receipt of rents and profits. These decrees were in 1859 reversed 
on appeal by the S4dr DSwani Addlat on the ground that the equity of re- 
demption had Wu barred by foreclosure. The Privy Council decided that 
none of the abq|e decrees could be supported, remarking that the ZUlah 
Courts in coming to their conclusion as to the state of the accounts seemed 
to have preceded not upon proof pf the actual collections which were or ought ty 
htmbieh made by the mdrtpagees r hut upon materials which were in a great 
measure speculative and conjectural, and that there had been no such trial 
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of the question of foreclosure as the law (Which prescribed the statement of 
formal issues) and indeed substantial justice required. When the mortgagees 
filed their notice of foreclosure, they had notice that the interest of the original 
mortgagor had been taken in execution, and were disputing in a summary 
suit the decree-holder’s right to put up that interest for sale. Their Lord- 
ships of the Privy Council observed thtft under these circumstances notice 
should have been served upon the decree-holders, it being clear upon the 
authorities that, if the sale had taken place before notice of forclosure was 
filed, such notice to be effectual must have been served upon the purchaser* 
The case was remanded for a proper trial of the question of forclosure arid for 
the taking of proper accouuts — X. Moo. Ind. Ap. 1. In a subsequent stage the 
case came before the Calcutta High Court, who observed that jamn’tmsil^baki 
papers, although they might strougly support the account required by S. 3, 
Reg. L of 1798, were not and could not be the account itself, which must 
bo an account setting forth what the mortgagee had realized— from what 
portions of the mortgaged property— iu what terms of periods — with what 
loss or gain on the several assets — with what necessary reductions — and what 
remained as the net profits which could be taken as actual realizations to- 
wards liquidating the Bum due under the mortgaged transactions - VW.R 
Civ. RuL 271. For further discussion as to the accounts to be rendered 
by the mortgagee, and as to whether redemption can be decreed while there 
is a balance due, upon payment of such balance, see the same case at IX. W. 
R. Civ. RuL 572. The opinion of the senior Judge decided 1 the latter point 
in the negative.* 

A mortgagor is entitled to an account from the mortgagee even though 
it be expressly stipulated in the mortgage deed that 

Mortgagor entitled to the latter shall not be liable to account, and a mort- 
Accounts from mortgagee . , . , 

in possession. gagor ^by zur-i-peshgi lease) can sue to recover 

possession of his lauds before the expiry of the term 
fixed by tbe ; lease on the ground that the mortgage-debt has been satisfied by 
the mortgagee’s receipts while in possession — Panjam Singh v. Mummat 
Amina Khatun, VI. W. R. Civ. Rul, 6, and 1L R, C. & C. R. 18 ( In this 
case the mortgage contract was entered into before the passing of Act XXVlII. 
of 1855). In a suit for redemption and mesne profits on the allegation that 
the . mortgagee in possession had collected more than he was entitled to, the 
mortgagee failed to produce proper accounts. 6 Held that the plaintiff, 
mortgagor, could not succeed without some evidence, but that a small 

a See also Macpherson on 1 Mortgages, 6th Ed. p. 272, and Shah Kondm Lall and an- 
otter v. SuiiaEooor and another, VIII. W. ft. Civ* feel 369 (to this cm a conditional de- 
cree wii given). - 
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amount of legal proof would justify a decree in his favour — Syud Ha&hunAli v. 
Ifa&M Ramdhari Singh and other e, VII. W. R. Civ. Rul. 82, The mortgagee not 
baviug filed proper accounts, it was observed that the accounts pat in by 
the mortgagor, necessarily imperfect and compiled by guess, could not con- 
clude the mortgagor or shift to him a liability placed by the law upon the 
mortgagee - Pmit Upadhytt v. S$ah Aminudin , IV. R. C, & C* R. Civ. Rul. 

m 

A conditional sale may, by the agreement and acts of the parties, become 
absolute without proceedings under the Regulation — Gurdial and others v. 
Mussamat Bamhunwar, II. N. W. P. Rep. Civ. Ap. 176, followed ir Rdgho - 
nath Dues v. Ram Gopal. V N. W. P, Rep N. S. 29. 

If the mortgagee take away the money deposited by the mortgagor, he 
will be estopped from suing for possession afterwards on the ground that the 
money was not deposited uqtil after the expiry of the year of grace — Kkund- 
kar Nawazkh Rosen v. Wasalanissa Bibi and others , VI. B. L. R. Civ. Rul. 
249.] 

* ■ 

CALCUTTA HIGH COURT. 

The 2nd June , 1876. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Ainslie. 

Debi Dutt Sahoo* (Plaintiff) Appellant , 
versus 

SubodAa Bibee and others (Defendants) Respondents . 

Act XL. of 1858, s . 18 — Act VIII. of 1859, as. 2 and 8 — Mortgage by 

.. Administrator of a minor's property — Purchaser with notice , Title 

ofr—Duties of Purchaser . 

A mortgage of the property of a minor made by the Administrator appointed under Act 
XL. of is invalid, unless the sanction of the Court has been previously obtained under 
s. IS of the Act. 

Where the administrator was sued, as representing the minor, by the mortgagee, and 
made tio defence to the suit, and the property was sold under a decree so obtained to the 
mortgagee, by 1 whom it was again sold to a third person, who fettew that the administrator 
had executed v the mortgage in that capacity, —Acta, that the decree did not protect the 
mortgagee who purchased at the Court sale, nor her vendee, from suit by the minor for 
reooyery $j{ the property. , , 


* Vide Indian Law Reports, Calcutta Series, p. 290. 
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Tbe plaintiff in this suit was one of four sons of one Imrit Lall , 
Sahoo, a trader, who died in December 1868, intestate. Tbe plaintiff 
being a minor, his brother Rameswar Dutt obtained, under s. 7 of Act 
XL* of 1858, a certificate of administration of the minor's property. 
Rameswar Dutt was also appointed ^u^Jian of the persou of the minor. 
After the death of Imrit Lall, his sons took possession as bis heirs of all 
his property, and living as a joint Hindu family carried on the business 
formerly carried on by their father, On the l^tb July, 1867 (Asar* 
1274) Rameswar Dutt, for himself and the plaintiff, bis minor brother, 
and the other two brothers, Bisseswar Dutt and Purtncswar Dutt, gave 
a bond for Rs. 87,000 to Subodra Bibee, payable on the 80th Pous. 1275, 
(February, 1868), in which bond, as a security for the above amount, 
they pledged Mouzuh Dhubolia and a certain warehouse in Mouzah 
Shamsoodinpur, both which properties belonged to all the four brothers. 
The consideration set out in tbe bond was as follows : a sum of Rs* 

2,500, due on an account current extending from 24th Asm, 1828 S. 
(18th October, 1866), to date of the bond ; 2»rf, of Rs. 27,500, on ae* 
count of bills discounted by Subodra Bibee, tbe said bills having beefct 
dishonored on presentation in Calcutta ; and 3 rd t of the sum of Rs. 
7,000, being a loan made by Subodra Bibee to pay certain business 
debts for which suits were then pending. 

No question was raised as to tbe due execution of the bond, or the 
existence of tbe debts therein mentioned : it was admitted that no such 
sanction of the Civil Court as is provided for by Act XL. of 1858, s. 18, 
was obtained. 

Subodra Bibee in another suit had sued all four brothers on this 
bond, treating it as a mortgage bond. None of tbe defendants in that 
suit appeared, and service of summons upon them having been proved, 
the suit was treated as undefended, and a decree obtained on the 28th 
March, 1868, directing a sale of the mortgaged property. The proper- 
ty was, accordingly, put up for sale under the decree, and bought by 
Subodra herself on the 1st June, 1868, through her goraastah Gopi Lull, 
who was made a defendant in this suit*? 5 On tbe Ifltb November, 1870* 
Subodra sold the purchased property and h<fr outstanding rights under 
the decree to Mr. Lewis Cosserat, who had already purchased the indig& 
factory in .Mouzah Dhubolia from the four brothers (the plaintiff being 
represented by his guardian Rameswar Dutt) under a conveyance dated 
9th January, 1868* 

Debi Dutt having attained majority brought the present suit to re- 



68 


THE LEGAL COMPANION. 


{ToinVi, 


cover possession of his share of the property trout. Mr. Cosserat, upon 
the ground that it was illegally mortgaged by his brother and guardian, 
and that, notwithstanding the proceedings and sales which subsequently 
took place, he bad a right to regain possession Of his estate. 

The Subordinate Judge h^d, that the suit was not maintainable, 
on the ground that the plaintiff was, by his guardian, a party to the 
enit on the bond instituted by Subodra Bibee, and that bs.' 2 and 3 Act 
VILL ,0f 1859 barred any other remedy than a review of judgment in 
that suit, especially as the plaintiff did not allege that the bond was a 
fraudulent one. 

From that decision the plaintiff appealed to the High Court. 

Mr. R. T. Allan (with him Baboo Mohesckmder Chow dry) for the 
appellant, 

1 Mr. Arathoon (with him Baboo Chunder Madkub Ghose) for the 
respondents. 

The arguments sufficiently appear in the judgment of the Court 

The following cases were Cited t— For the appellant, Giretwur Singh 
v. Muddun Lall Doss (1), Burnt Chunder CbMerjee v. Ashutosh 
Ckaiterjee (2), and Prosunno Kumari Debya v. Golab Chani (3). For 
the respondents, Hunooman Persaud Panday v. Mussamat Btboooee 
Munraj Koonweree (4), Lalla Bunseedhur v. Koonwur Bindisseree Dull 
Singh (5), Lekraj Roy v. Mahtab Chand (6), Looloo Singh v. Rajendur 
Lakes (if, Alfootoonnisa v. Goluck Chunder Sen (8), Sheoraj Rower v, 
Dukchedee Lull (9), Skerafuloollah Chowdhry v. Abedoonissa Bibee (10), 
Modkoo Soodun Sing v. Rajah Pirthee Bullub Paul (11), and Prosunno 
Kumari Debya v, Golab Chand (8). 

The judgment of the Court was delivered by— 

Garth, C. J, (who, after stating the facts, continued) Without 
going at length, however, into the general question how far a minor is 
bound by a decree made against his guardian, during hie minority, we 
think it clear that in this case the plaintiff #as entitled, to bring the 
fresh edit for the purpose of asserting his rights, and that, as against 


(l)WW.R# 

. (2) 24 W./ftyiOjS. C. reported m 
Shurrut Ckundtr ChtUfjee v. Btflcit- 
m Miihetjte, IBB. L; ft., 850. 

<8) 14 B. L. ft, 450. . „ 

j?A4) 8 Moorfi s 1, A,, 803, 

| (5) 10 Moire’s I. A., 454. 


(8) 14 Moore's I. A., 898. 

(7) 8 W. ft., 884. 

(8) IS B. L. ft., 858. 

(9) 14 IT. ft., 72. 

(10) 17 W. B., 874. 

(11) 10 W. ft., 281. 
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the present defendants, it was the only effectual remedy which he could 
pursue. If his object had merely been to reverse or alter the judgment 
in the former suit, it id possible that an application for a review would 
have answered his purpose. But the plaintiff’s object was to unrip trans- 
actions which formed no part of the proceedings in the former suit, and' 
as against Rameswar Dutt, who merely aoted in that suit as the plain- 
tiff’s guardian, and as against Mr. Cosserat, who had nothing what- 
ever to do with the former suit, it is obvious that any application for, 
the review of the proceedings in that suit would have been utterly in- 41 
effectual, and that as against these persons the plaintiff’s only remedy 
was the one which he has adopted. His contention and his interests 
in this suit are not identical with, but directly opposed to, those of 
Rameswar Dutt. 

He says, that Rameswar, acting professedly as his guardian, has 
been dealing with his property in a way which the law expressly for- 
bids, and that, in consequence of his having so dealt with it, and also . 
in consequence of certain legal proceedings in which Rameswar has im- 
properly acquiesced, his (the plaintiff's) share of the mortgaged proper- 
ty has wrongfully come into the hands of Mr. Cosserat, and his object, 
is to release his share of the property from the position in which it has 
been placed by the wrongful acts of his guardian. 

The first question, therefore, which we have to decide is, whether 
the defendant Rameswar was acting illegally when he mortgaged the 
plaintiff’s share by the deed of July 14, 1867. 

It is admitted that he was appointed guardian of the plaintiff un- 
der Act XL. of 1858, and that he never obtained the sanction of the 
Judge to the mortgage, as by s. 18 of that Act he was bound to do. 

The words of the section are : “ No such person ” (i. guardian 
of the estate under a certificate granted under 'the Act) “ Shall have 
power to sell or mortgage any immoveable property qr to grout a lease 
thereof for any period exceeding five years without au order of the Civil 
Court previously obtained.” 

The. same words are used in s. 14, Act XXXV. of 1858, limiting 
the powers of a manager of a lunatic’s estate, and it was held by. Phear 
and Xinslie, JJ., in The Court of Wards v. Kupulmun Singh (1), tbat } 
after the passing of the Act, no manager, de facto or dejure, can have 
power to do that which the Act forbids. 

There is a decision of Macpherson and Lawford, JJ., in Suru^ 
(1) 10 B. L. R, m. (2) 24 W. R., 46. 
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Chunder QAoUeryee v. Anshootosh Gkatterjee (2/, in an appeal in which 
the only question was the effect of s. 18, Act XL. of 18&8, and it was 
held that a sale made by a guardian without authority from the Court 
was invalid, even though the purchaser bad acted honestly and pud a 
fair price. 

On the other hand, a ease was relied upon by the defendants 
Alfootoonuixsa v. Goluci Chunder Sen (1), decided by Markby and 
Mitter, JJ., from which it would appear that those learned Judges 
considered that a mortgage of a minor's property by his guardian with* 
out the consent of the Court was a mere irregularity. But we nave 
consulted Mr. Justice Markby, who delivered the judgment in that case, 
and who informs us, that although the word “ irregularity" might have 
been used, it was by no means the intention of the Court in that case 
to treat the conduct of the guardian iu mortgaging bis ward's porperty 
without leave of the Court as any other than a direct breach of the law ; 
and we find also that, before Macpberson and Lawford, JJ. delivered 
judgment iu the case ot Surut Chunder CAutterjee v. Anshootosh Chatterjee 
(2), they also consulted Markby and Mitter, JJ., and that the judg- 
ment in the latter ease was given with their express concurrence. The 
ground of the decision by Markby and Mitter, JJ., in Al/oof&onnma v. 
Goluck Chunder Sen (1) was, that events had subsequently transpired 
iu that case which induced the Court to hold that the mortgage, though 
improper and unauthorized in the first instance, ought to stand ; more 
especially, as in the suit which was afterwards brought upon the 
mortgage-deed, aud in which a decree was obtained, the minor himself 
was properly represented. Their decision, therefore, will be found not 
to conflict with the view which we take in the present case. 

In this ease we are of opinion that, in mortgaging the plaintiff's 
share without the sauction of the Court, the defendant Bameswar was, 
undoubtedly, dealing with his ward's property in a way which the law 
forbids, and that iu not defending the suit brought upon the, mortgage- 
bond, aqd allowing the property to be sold under the decree, he was 
improperly, sacrificing his ward's interests. 

Subodra Bibee, the mortgagee, took the mortgage, carried on the 
suit, and purchased the property with f&ll knowledge of Karnes war's 
conduct; and. the defendant, Mr. Cosserat, had also notice that 
KamCjiwar had been dealing with his brother's property in. a. way 
unwarranted By law, because it appears that there was an agreement 


(l ) 15 B. L. H., 353, 
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dated the 5th February, 1868, made by Bisseswar, Rameswar, and 
Purmeswar, with Mr. Cosserat, reciting that Rameswar had been* 
appointed guardian of hie minor brother Dobi 0utt, and that he, as such 
guardian, and for himself, together with his other two brothers, had, mi 
9th January, 1868, sold the Dhubolia Indigo Factory to Mr, Cosserat. 
The agreement then goes on to indemnify the purchaser specially in 
respect of any claim that might be thereafter put forward by the minor 
brother, Debi Dutt, and generally in respect of any other claims. 
This document shows that Mr. Cosserat mast, at least, have understood 
that, in purchasing the minor's property, he was on dangerous ground, 
and haviug this knowledge, lie was bound to satisfy himself that tire 
mortgage-bond had been duly executed under the authority of the Civil 
Courts, as required by law. He cannot say that he was a bond fid* 
purchaser for value without notice, for he certainly had notice that 
Rameswar Dutt's power of dealing with bis ward's property was only 
such as a guardian appointed under Act KL. of 1858 could exercise ; 
and he was, therefore, bound to enquire whether the mortgage had ever 
been sanctioned by the Court. As a purchaser from Subodra he could 
take no better title than she had, and uuless the decree protected 
her title, it does not secure his. But she cannot be protected by the 
decree. She knew from the first, that Rameswar had acted in a manner 
uuautborized by law; she kue\Y that the suit on the mortgage* bond had 
been undefended ; and further, that notice of that suit had not 
been given to any one but to those whose interests were opposed to 
those of the minor. But then it was urged very strongly by the defen- 
dant's pleader, that if the debts for which the bond of the 14th July, 
1867, was given, were debts due by the father, or if they were debts 
incurred by all the brothers in carrying o;i a business which they had a 
right to carry ou for and at the risk of the plaiutiff, Rameswar would 
have been justified in giving a simple money- bond at reasonable interest* 
for the payment of those debts, and that, upon that bond, a decree might 
have been obtained by the bondholder, and the property in questicn 
sold under that decree. $ 

It was then argued that the instrument of the 14th July, 1867, 
was only a bond of .this description, with a mortgage of the property in 
question superadded by way of further security ; that the suit was found- 
ed upon the personal obligation of this bond, as well as upon the 
mortgage security ; that, consequently, the defendant had a right to 
sever one portiou of the instrument from the other, and to insist that 
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there was quite sufficient cause of action to support the decree without 
' reference to the mortgage portion of the transaction* 

But assuming* for the purposes of argument* that Jn this instance 
the mortgage could have severed one portion of the instrument from 
the other (which is at least doubtful); aud that she could have sued 
upon the deed of July, 1867, as a simple money *bond, and obtained a 
decree in that suit; and sold the plaintiffs share of the property; the 
answer is, that in point of fact she has not adopted that course* She 
has sued upon the instrument as a mortgage-bond ; she has obtained a 
decree upon it as a mortgage-bond ; the decree is such as she could not 
have, obtained, if she bad sued merely upon the personal obligation ; 
and it Was under that decree that the property has been sold. The 
defendants, therefore, cannot now change the nature of that suit, or the 
form of the decree, for the purpose of placing themselves as purchasers 
under that decree iu a different or better position ; and as we find that 
Subodra and Mr. Cosserat were both affected with notice of Rameswar's 
improper conduct, we consider that the plaintiff is entitled to succeed in 
this suit as against all the defendants, and to recover possession of his 
share from Mr. Cosserat. 

The appeal must, therefore, be allowed with costs, and interest as 
usual, payable by the respondents who have appeared ; and the plaintiff 
must be declared entitled to recover the property in suit, with costs 
bearing interest at 6 per cent, per annum from date of decree of the 
Jjovver Court, payable by Rameswar Dutt Sahoo, Subodra Bibee, 
and Mr. Cosserat. 


Appeal allowed . 
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PRINCIPLES OF THE INDIAN PENAL CODE. 

[Ae explained by ike original framers and laid before the Governor •‘Gene- 
ral of India in Council in Ike year 1887.] ( 

Note. B. — (Continued.) 

(In continuation of page $1.) 

On the Chapter of General Exceptions. 

We have now made such observations as appear to us to be required on 
the general exceptions which we propose. It is proper that we should next 
explain why we have not proposed any exception in favor of some classes 
of acts which, as some persons may think, are entitled to indulgence. 

We long considered whether it would be advisable to except from 
the operation of the Penal Clauses of the Code acts committed in good 
faith from the desire of self-preservation : and we have determined not to 
except them. 

We admit indeed that many acta* falling under the definition of 
offences ought not to be punished when committed from the desire of 
of self-preservation : and for this reason, that, as the Ppnal Code itself 
appeals solely to the fears of men, it never can furnish them with 
motives for braving dangers greater than the dangers with which it 
threatens them. Its utmost severity will be inefficacious for the purpose 
of preventing the mass of mankind from yielding to a certain amount 
of temptation. It cah, indeed, make those who have yielded to 
the temptation miserable afterwards. Eut misery which has no tendency 
to prevent crime is so much clear evil. It is vain to rely on the dread 
of a remote and contingent evil as sufficient to overcome the dread of 
instant death, or the sense of actual torture. ’ An eminently virtuous 
man indeed will prefer death to crime. Eut it ionot to our virtue that 
the penal law addresses itself : nor would the world stand in need of 
penal laws, if men were virtuous. A man who refuses to commit a bad 
action, when he sees preparations made for killing or torturing him 
unless he complies, is a man who does not require the fear of punish-' 
ment to restrain him. A man on the other hand who is withheld from 
committing crimes solely or chiefly by the /ear of punishment, will 

never bd Withheld by that fear when & pistol is held to his forehead or 

a lighted torch applied to his fingers for. the purpose of forcing him. to 
commit a crime. 

It would, we think, be mere useless cruelty to hang a man for vo- 
luntarily causing the death of others by jumping from a sinking ship 
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into an overloaded boat. The suffering caused by the punishment is, 
considered by itself, an evil, and ought to be inflicted only , for the sake 
of some preponderating good. But no preponderating good, indeed no 
good whatever, would be obtained by hanging a man for such an act. 
We cannot expect that the next man who feels the ship in which he is 
left descending into the waves, and sees a crowded boat putting off from 
it, will submit to instant and certain death from fear of a remote and 
contingent death. There are men, indeed, who in such circumstances 
would sacrifice their own lives rather than risk the lives of others. But 
such men act from the influence of principles and feelings which no 
penal laws # cau produce, and which, if they were general, would render 
penal laws unnecessary. Again, a gang of dacoits, finding a house 
strongly secured, seize a smith, and by torture and threats of death in- 
duce him to take his tools and to force the door for them. Here, it ap- 
pears to us that to punish the smith as a housebreaker would be to in- 
flict gratuitous pain. We cannot trust to the deterring effect of such 
punishment. The next smith who may find himself in thesame situa- 
tion will rather take his chance of being, at a distant time, arrested, 
convicted, and sentenced to imprisonment, than incur certain and 
immediate death. 

In the cases which we have put 6omt persons may perhaps doubt 
whether there ought to be impunity. But those very persons would 
generally admit that the extreme danger was a mitigating circumstance 
to be considered in apportioning the punishment. It might however 
with, no small plausibility be contended that if any punishment at all 
is inflicted in such cases, tha<> punishment ought to be not merely death, 

, but death with torture. For the dread of being put to death by torture 
might possibly be sufficient to prevent a man from saving his own life 
by a crime, but it is quite certain, as we have said, that the mere fear 
of capita) punishment. which is remote, and which may never be inflicted 
at all, will never prevent him from saving his life. And a fortiori the 
dread of a milder punishment will not prevent him from saying his life. 
Xiaws 4^treof>ed against offences to which men are prompted by cupidity 
ought always to take from offenders more than those offenders expect to 
gain by crime, It would obviously be absurd to provide that a thief 
or % swindler should be punished with a fine dot exceeding half the 
sum which he had acquired by theft or swindling. In the same 
laws directed against offences to which men are prompted by 
; fear ought always to be framed in such a way as to be more terrible 

r< iy , 
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tbaii the dangers which they require men to braVe. It is on this ground, 
we apprehend, that a Soldier who runft 4 away in action is punished with 
a rigor altogether unproportioned to the moral depravity which his 
offence indicates. Such a Soldier may be an honest and benevolent 
man, and irreproachable in all the relations of civil life. Yet he is 
punched as severely as a deliberate assassin, and more severely than a 
robber or a kidnapper. Why is this ? Evidently because* as his offence 
arises from fear, it must be punished in such a manner that timid men 
may dread the punishment more than they dread the fire of the enemy. 

If all cases in which acts falling: under the definition of offences 
are done from the desire of self-preservation were as clear as the cases 
which we have put of the man who jumps from a sinking ship into a 
boat, and of the smith who is compelled by dacoits to for?e a door for 
them, we should, without hesitation, propose to exempt this class of 
acts from punishment. But it is to be observed that in both these 
cases the person in danger is supposed to have been brought into 
danger, without the smallest fault on his own part, by mere accident, 
or by the depravity of others. If a Captain of a Merchantman were 
to run his ship on shore in order to cheat the insurers, and then to 
sacrifice the lives of others in order to save himself from a danger 
created by bifc own villainy, — if a person who bad joined himself to a 
gang of dacoits with no other intention than that of robbing, were at 
the command of his leader, accompanied with threats of instant death 
in case of disobedience, to commit murder, though unwillingly, — the 
case would be widely different, and our former reasoning would cease 
to apply. For it is evident that punishment which is inefficacious to 
prevent a mart from yielding to a certain temptation may often be effica- 
cious to prevent him from exposing himself to that temptation. We 
cannot «ount on the fear which a man may entertain of being brought 
to the gallows at some distant time as sufficient to overcome the fear of 
instant death. But the fear of remote punishment may often overcome 
the motives which induce a man to league himself with lawless compa- 
nions in whose society no person who -shrinks frbm any atrocity fh&t 
they may command cam be certain of his lifer Nothing is more usual 
than for pirates, gang-robb*ers and rioters to excuse their crimes by 
declaring that they were in dread of their associates, and durst not act 
otherwise. Nor is it by any means improbable that this may often be 
trnCi Nay, it is not improbable that crews of pirates and gangs of rob- 
bers may have committed crimes which every one among them was un- 
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willing* to commit, under the influence of mutual fear. But we tbink it 
clear that this circumstance ought not to exempt them from the full 
severity of the law. 

Again/ nothing is more usual than for thieves to urge distress and 
hunger as excuses for their thefts. It is certain, indeed, that many 
thefts are committed from the pressure of distress so'severe as to be 
more terrible than the punishment of theft, aud than the disgrace which 
that punishment brings with it to the mass of mankind. It is equally 
certain that when the distress from which a man can relieve himself by 
theft is more terrible than the evil consequences of theft, those conge* 
quences will not keep him from committing theft. Yet it by no means 
follows that it is irrational to punish him for theft. For though the fear 
of punishmdht is not likely to keep any man from theft when he is ac- 
tually starving, it is very likely to keep him from being in a starving 
state. It is of no effect to counteract the irresistible motive which im- 
mediately prompts to theft. But it is of great effect to counteract the 
motives to that idleness and that profusion which end in bringing a 
man into a condition in which no law will keep him from committing 
theft. We can hardly conceive a law more injurious to society than 
one whieh should provide that as soon as a man who had neglected his 
work, or who had squandered his wages in stimulating drugs, or gam- 
bled them away, had been thirty-six hours without food, and felt the 
sharp impulse of hunger, he might, with impunity, steal food from his 
neighbours. 

We should therefore think it in the highest degree pernicious to en- 
act that no act done under the fear even of instant death shonld be an 
offence; It would a fortiori be absurd to enact, that no act under the 
fear of any other evil should be an offence. 

There are, as we have said, cases in which it would be useleis cruel- 
ty to punish acts done under the fear of death, or even of evils less than 
death. But it appears to us impossible precisely to define these cases. 
We have, therefore, left them to the Government which, in the exercise 
of its ’clemency, will doubtless be guided in a great measure by the ad- 
vice of the Courts. 


(To be continutd.J 
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BOMBAY HIGH COURT. 

Them July, mi. 

Present : 

Sir M. R. Weafcropp, Knight, Chief Justice, and Mr. Justice Melvill. 

Subhabhat bin Babanbhat * (Plaintiff) Appellant, 
versus 

Vasubevbhat bin Subhabhat and others (Defendants) Respondents* 

A sale convertible into a mortgage . 

Where a deed, which on the face of it was described as a mortgage, stated that the 
grantee was already in possession under a previous mortgage by the grantor, and was under 
the second deed to receive the profits in liquidation of interest so far as they would go, and 
that the grantor was not to be liable to repay the principal money or such balance of in* 
tei e^ti (it any) as might accrue upon it, unless he adopted a Bon, and the grantee, unless that 
event happened, was to enjoy the property conveyed in right of purchase for the sum (prin- 
cipal and interest) due to him, 

MM that the deed was a sale liable to be converted into a mortgage, and not a mort- 
gage liable to be converted into a sale. 

Howard v. Harris , (1) Ramji v. Chinto , (2) Shankurbkai v. Kassibhai , (3) referred to 
and distinguished. 

This was a special appeal from the decision of W. H Crowe, 
District Judge of Kanara, affirming the decree of J. L. Fernandez, 
Subordinate Judge at Coompta. 

The plaintiff Subhabhat brought this suit against Vasudevbhat 
and four others to redeem a mortgage of certain immoveable property 
described in the plaint. He alleged that the property originally be-* 
longed to one Haribhat, from whose representatives—the fourth and 
fifth defendants — the plaintiff had himself purchused it. Vasudevhbai; 
the first defendant, pleaded that he was the owner of the property in 
dispute; that it was mortgaged to his ancestor Sutbhat Gopi by the 
said Haribhat by two deeds, the later of which i Exhibit No. 21) was 
dated the 12th March 1832, and intended to operate as a sale if the said 
Haribhat died without adopting a son, which event happened, and that 
consequently this defendant's ancestor became the absolute owner of the 
property. The answers of the other defendants are not material to the 
case. 

i 

• Vide L L. R., 3, Bom. p. 113. 

(1) 1 Vein. 100 ; S. C. 2 Wh. Mid Tud. (2) 1 Bom. H. C. Rep. 109. 

L. C. 947, 3rd Ed. (3) 9 Bom, S, C. Rep. 69. 

t 
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The following* is an English translation of Exhibit No. 21 on which 
he first defendant based his claim : — • 

u Prosperity. The year of the victorious kina: Shalivahan, 1753, 
BLhara being the name of the cyclical year, the month Falgoon Shoodb, 
he date 10th, Monday, the Fasli year 1241 [1832 a. d.] the 12th of 
March. Ttf Shrimant Shootbhat, son of Shambhat Gopi. A second 
[or additional) mortgage-deed of land is executed by Haribhat, son of 
Raghopbbat, as follows : — * 

Owing to my necessity, I formerly, on the 2nd of Kavtik Shoodb, in 
die cyclical year called Vikrama (7th November 1820), mortgaged, for 
Hons 36 and Falams 2| (Rs. 145), to your elder brother Mahabalesh- 
rarthat my share in my muli-land, and my share in the allowances pay- 
ible to the god Ramathirtha, together with the profits which accrue 
rom the Upadhiship to the god Shri Mahabaleshwar, with right to 
»njoy the same, and made over into your possession the said land, the 
illowancos and the profits. Latterly I received from you (money in) 
jash, rice, and other goods. Together with the value thereof, the debt 
s found, on account made up to this day, to amount to Hons 38 and 
Falams 61 ^Rs. 151-8-0] ; I have no other means whereby to pay you 
ntercst thereon. Therefore, as you have been enjoying all the property 
mentioned in the original mortgage- deed with the right to enjoy the 
?ame, passed by me, as also, my house-site, and the rent, Hons 2 and 
Falams 2^ [Rs. 9], of my share due from Belekan Jetti, so you may 
mntinue to enjoy the same in reduction of interest, as much as possible, 
m sums borrowed by me. I will manage the Pujarisbip of the god 
Ramaitrtba, and the Upadhiship of the temple of Shri Mahabaleshvar. 
If X get a boy of my liking for adoption, and make him my adopted 
3on, I will pay you off, in one lump sum, Hons 36 and Falams 2£ due 
under the original mortgage deed and the money due under the second 
mortgage, together with interest remaining due, and redeem my share 
of land, allowances, profits aforesaid. In the event of my not adopting 
a son;' my share of property, all muli-land, allowances, profits, &c., may 
be enjoyed by you in the same way as I did, in right of purchase for the 
sum, principal, and interest due to you. Even the Pujarisbip of the god 
Ramathirtha, and the Upadhiship of the god Shri Mahabaleshvar, so 
fajr as appertaining to my share, may be enjoyed by you. You are to 
myoy the same from, generation to generation. Thus I execute the 
second mortgage. The proceeding in respect of the house-site is also 



. 1878 .] 


THE LEGAL COMPANION-. 


70 


given into your charge. Thus I execute the second mortgage. The 
signature of Haribhat. 1 * 

The Subordinate Judge held the suit barred, and rejected the plain- 
tiffs claim. In appeal that decree was confirmed by the District Judge. 

Shamrav Vithal , for the appellant : — Restrictions On the rederap* 
tion of a mortgage are always discountenanced in equity. No agree- 
ment in a mortgage can make it irredeemable, either after the death of 
the mortgagor, or upon failure of issue male of his body, as held in 
Howard v. Harris, (i) The learned pleader also cited Fisher on Mort- 
gages, page 278, Section 489, 2nd Edition. 

Shantaram Narayan , for the respondent. 

W ESTitOPP, C. J : — Although the deed of the 12th March 1S32 (Ex- 
hibit 21) is on the face of it described as a mortgage, it is necessary to 
see whether its contents warrant that description. The grantee Vas al- 
ready in possession under a mortgage of the 7th November 1820, and 
was under the new deed to receive the profits in liquidation of interest 
so far as they would go — and^, as it appears to us, the grantor was not to 
be liable to repay the principal money, or such balance of interest (if 
any) as might accrue upon it, unless he adopted a sou. We do not per- 
ceive how, so long as he remained without making such an adoption, the 
grantee could have maintained any suit against him either for principal 
or interest — (bide Goodman v, Grierson { 2) and per Cottenbam L. C. in 
Williams v, Owen (3 j. In Howard v. Harris (4) there was a covenant by 
the mortgage to pay, upon which he might be sued by the mortgagee — a 
circumstance which distinguishes that from tbe present case. Here, iu 
fact, there would not have been any debt whatever due from the grantor 
uulil he adopted a son, aud the grantee, except iu that event, would not 
have the usual remedies of a mortgagee. This, therefore, seems to us to 
be a case of a sale liable to be converted into a mortgage, and not like 
1 lamji v. Chinlo,’ 5) Skankarbhai v. Kassibhaiifi) and the cases there 
mentioned, which are instances of mortgages liable to be converted into 
sales. There has not btpn any adoption by the grantor here, and bei 
could not have redeemed unless he adopted a son,. Ear these reasons we 
affirm the decree of the District Judge with c&sts* 

Decree affirmed. 

V " <1) Vera. ISO ; S. C.Twfa. audTud. L. C.947, 3rd Ed. T 7 ~ 

<2i 2 B. and B. 274, 279. (4)1 Vera. 190. 

(3) 5 My. and Cr. 303 , 308. (5) t Bam. H, C, Rep. 199. 

(0) 9 I lorn. 1J. C Key, 09. 

, k* 
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BOMBAY HIGH COURT. 

The \Uh January, 1877. 

Present : 

Sir M. K. Westropp, Knight, Chief Justice, and Mr. Justice Nanabhai Haridas. ■ 
Satra Kjjmaji,* (Plaintiff) Appellant , 
versus 

. Vi sit am Hasgavda, (Defendant) Respondent. 

Deed of assignment of mortgage — Consideration — Registration 

A deed of assignment for a consideration of less than Ha. 100, of a mortgage for a con- 
sideration of Ra. 100, or upwards, does not need registration. 

Vasudcv v. llama (11 Bom. H. C. Rep. 149) and Hohinee Delia v. Shib Chunder 
Chatter jee (IS Calc. W. B. 558 Oiv. Bui.) followed. 

This was a special appeal from the decision of W. M. Coghlan, 
District Judge at Thana, affirming the decree of Balaji Raghunath, 2nd 
Class Subordinate Judge at Alibag. 

The plaintiff, as assignee of a mortgage for 11 s. 100, sued to recover 
from the defendant personally, or from the mortgaged property, the 
sum of Rs. 157-8-0, due under the mortgage for principal and interest. 

The deed of assignment to the plaintiff purported to have been exe- 
cuted in consideration of the sum of Rs. 57, paid by the plaintiff to the 
original mortgagee, and was unregistered. Both the Lower Courts 
held that as the deed of assignment conveyed an interest in immoveable 
property, whioh was valued at Rs. 100 in the mortgage deed, the deed 
of assignment ought to have been registered, and rejected the plaintiff's 
claim, as it was based upon such unregistered deed. The original 
mortgage was registered. 

Bhairavnath Mangesh , for the appellant, contended that both the 
Lower Courts were wrong in holding that registration of the deed of 
assignment was necessary, and relied on Fasttdev v. Jtama.O) 

Mahade\) Chimnoji for the respondent. 

Wsstropp, C. J. The Court, following its own decision in Fastt- 
dev Moreshwar Gunpule v. Rama Babaji Banged) and the Calcutta 
decision — Rokinee l)ebia v. Shib Chunder Chatterjee,®) holds that the 
deed of assignment (Exhibit No. 4), being for a consideration leas than 

~ * Vide t L. £., 2, Bom. p. 97. 

(1) 11 Bom. G. C. Rep. 119. (2) 11 Bom. H. C. Rep. 149, 

(3} 15 C«lc. W. R, 558, Civ. Rul. 
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Us. 10O, did not require registration. It may be that the parties to 
the original mortgage, (Exhibit No. 3,) valued the security and the 
solvency of the parties at Ks. 100 or upwards, but it does not thence 
follow that either or both were deemed of that value at the date of the 
assignment, and it was for the parties to that latter transaction, for the 
purposes of registration, to fix the value of the interest thereby assign* 
ed. This Court, therefore, reverses the decree of the District Judge and 
remands this cause for a new trial on the merits. 

Decree reversed. 


HIGH COURT, N. W. P. 

The 21 st June , 1877. 

Present : 

Mr. Justice Pearson and Mr. Justice Turner. 

Ganpat Rai,* and another (Defendants) Appellants, 

versus 

Sarupi (Plaintiff Respondent. 

Money-decree passed on Mortgage-bonds- Mortgage-rights not conveyed 
by Sale of Money-decree. 

The purchaser of a single money decree passed on a bond hypothecating property doe* 
not merely by his purchase acquire a lieu upon the property. 

One Badri Das the mortgagee of certaiu lands and houses obtained 
in 1868 a money-decree on his mortgage- bonds. The plaintiff's hus- 
band, one Narayan Das, together with one Jamna Das purchased in 
1871 the said decree. The said Narayau Das having died the plaintiff 
brought this suit as his widow aud guardian of his minor sons, alleging 
that the said Narayan Das by the purchase of the said money-decree 
acquired with his co- vendee the mortgage-rights of Badri against the . 
said property, and seeking to enforce a moiety of these rights by sale of , 
tbe said property. The defendants were the original mortgagors and 
certain auction-purchasers of the said property under sales effected in 
execution of money decrees obtained by qther persons against tbe said 
mortgagors. The co-vendee having ^declined to join in the suit was 
made a pro fornd defendant. 


* ridel. L.R.,1, All. p. 446. 
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The defendants set up a number of pleas in the Subordinate Judge's 
Court, but the Subordinate Judge overruled theft and gave a decree to 
the plaintiff. 

The defendants in appeal to the High Court, in addition to the 
pleas urged in the Court of first instance, relied on the further ground 
that under the deed of sale conveying the rights conferred by the money- 
decree of 21st December, 1868, no hypothecation rights against the 
property passed to the purchasers of the said decree. 

Pandit llhhambhar Nath and the Junior Government Pleader Babu 
Dwarla Nath Banarji ) 9 for appellants. 

Munshi Hanuman Prasad and Babu Barodha Prasad , for respon- 
dent. 

4 

The judgment of the Court was delivered by. 

Turner, J. — The sale in this case exteuded not to the original debt 
but to the decree, and in the sale-deed no reference is made to auy se- 
curities held by the original creditor. In our judgment then the sale- 
deed conveyed to the purchaser no title to the securities. 

We do not say that if the debt itself had been sold the purchaser 
might not have been entitled to call upon the seller to assign the secu- 
rities. That question when it arises will be determined in reference to 
the terms of the contract, but in the case before us it is clear all that 
was sold was the money- decree. 

Instances may be suggested in which the holder of such a decree 
would be unwilling to part with the lien though willing to sell the 
decree. He may for instance have a second mortgage of the same pro- 
perty, and it would in our judgment lead to injustice to hold that the 
sale of the decree carried with it necessarily the right to an assignment 
of all securities held by the original creditor. 

Whether this be so or not the lien in the present instance has not 
been assigned to the plaintiffs, and, therefore, they cannot claim the 
benefit of it The decree of the Court below must be reversed and the 
suit disftissed with costs. 

Api eal allowed. 



1878.] 


THE LEGAL COMPANION. 


83 


* IMPORTANT DIRECTION. 

Note that the case of Raj Coomar Sing vs. Sahebzada Rai iu 5, 
Legal Companion, p. 221 (Copy for September 1877) has been reported 
in the Indian Law Reports, 3, Calcutta Sereis, p. 20 (Copy for January 
1878). 


SHORT NOTES. 

PRIVY COUNCIL. 

" The Pensions Act , 1871 ” — Jurisdiction — Deshmnkh . 

A plaintiff alleging that, as the hereditary Deshmnkh of certain 
mahals, he was entitled to be paid directly by the ryots of these imihuls 
a percentage on the revenue thereon assessed, sued to recover a portion 
of such percentage which had been collected along with the revenue and 
retained by the Government : Held that the claim was “ a suit relating to 
a grant of money or land revenue ” and as such excluded from the^ 
jurisdiction of the Civil Courts by Section 4 of " the Pensions Act, 
1871.” 

Vide Indian Law Reports, 2, Bombay Series, p. 99. — Vasudev Sadashiv Modak vs. 
The Collector of Ratnagiri. . 

CALCUTTA HIGH COURT. 

Hindu Law — Miiakshara — Son’s Interest in Ancestral Estate — 
Burden of Proof 

In a suit by a son to set aside an alienation of property made by 
his father during the son's minority, it was shown that the property in 
suit originally belonged to the plaintiff's grandfather who came to a 
partition of his property with his brother : and that, on the death of 
the plaintiff's grandfather his two sons, *tbe father and uncle of the 
plaintiff, divided the estate between them, the property in suit, falling to 
the share of the plaintiff's father. It was sought to set aside She aliena- 
tion on the ground that there was no legal necessity for effecting it. 
The suit was brought seven or eight years after the plaintiff attained his, 
majority. * ; 

Held that, notwithstanding the partition by the plaintiff's father, 
the property was ancestral property in which the plaintiff at his birth 
acquired an interest. * ( . 

Held also, reversing the decision of the Courts below, that the question 
to be tried iu the suit was, according to the decision of the Privy Council 
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in Girdharte Lall v. Kantoo Lall . (14*, B. L. R., 187) not whether there 
was a ny legal necessity for the alienation, but whether the debt of the 
lather, in satisfaction of which the alienation was made, was incurred 
for an immoral purpose, aud that, under the circumstances, the onus was 
on the plaintiff to show that it was. 

Quare .— Is a son bound to discharge debts of the father which are 
illegal, though not immoral ? 

Vide Indian Law Reports, 3, Calcutta Series, 1.— Adurmoni Deyi vs. Chowdhry Sib 
JNarain KUr. 


lies judicata — Limitation — Beng. Act VIIL of 1869, s. 29— Tenancy in 
abeyance — Obligation to payment . 

A, the zemindar, granted a patm lease of certain talooks to B, who 
assigned it to C and JJ . On B’s death, C and D applied to the Collec- 
tor lor registration of the pntni talook in their names as assignees of 2?. 
A objected to the registration on the ground that the lease enured only 
lor the life of B A’s objection beiug overruled, be instituted a regular 
suit to eject C and l) s the present defendants, which was decided against 
A finally by the Privy Couucil iu 1874. Duriug the pendency of this 
litigation, the zemiudar sued to recover the rent for the year 1868, not 
upon the basis of the patm lease, but for ure and occupation, treating 
the tenants as mere trespassers. This suit was dismissed on the ground 
that the plaintiff ought to have sued on the lease. In 1875, the plain- 
tiff brought the present suit for the rent of 1868 on the patni lease. 
The defendants pleaded res judicata and limitation. The plaintiff con- 
tended that the suit wa9 within time on the ground that the right to 
recover the rent was in suspense during the peudency of the litigation 
regarding the lease. Held, that the suit, though not res judicata^ was 
barred under e. 29 of Beng. r Act VIII. of 1869. 

Vide Indian Law Reports, 3, Calcutta Series, p. 6— Watson & Co. vs. Dhonendra 
Chunder Mookerjee. 


Re* Judicata— Act Fill, of 1859, s. 2 — Suit for Specific mm of Money. 

Ia a suit for a specific sum of money, it was held in accordance 
with the Fall Bench decision in Dinobmdhoo Chowdhry v. Kristomonee 
Lome that the plaintiff was bound to put forward every right under 
which he claims. , 

Tide Indian Law Report., 3, Calcutta, p, 23.— Blieeka Lall vs. Bhogjfoo Lall. 
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Limitation Act IX. of 1871, sched. ii, arts. 11, 1 18 — Exclusive Privilege 
— Accojmt of Profits — Damaget — Act XV. of 1859, s. 22. 

In a suit for an account of profits obtained by the infringement of 
an exclusive privilege, the period of limitation, the taking of an account 
being only a mode of ascertaining the amount of damages, is the same 
as the period of limitation for an action for damages on the same ground, 
viz., the period prescribed by art. 11, sched. ii, Act IX. of 1871. 

Vide Indian Law Reports, 3, Calcutta Series, 17.— Kinmond vs. Jackson. 


Co Sharers — Suit for Enhancement of Rent — Nonjoinder of Parties— Suit 
barred by limitation as to added Parties — Act IX. of 1871, $. 22— 
Beng t . Act VIII. of 1869, s. 29. 

In a suit for the recovery of rent at an enhanced rate, brought by 
two of four brothers, joint and undivided owners of the tenure, the other 
two brothers, on an objection taken by the defendant that they ought to 
have been parties to the suit, presented a petition signifying their assent 
to the institution of the suit, and were thereupon treated as parties to 
the suit. This application was, however, made after the period of limi- 
tation prescribed for such a suit had expired. Held by Markby, J., that 
although the rights of such added parties were absolutely barred, yet 
tbe Court could proceed to adjudicate upon and declare the right of the 
remaining plaintiffs who had originally filed the suit, and that, as the 
claim for rent was indivisible, the decree in their favour should be for 
the whole amount. 

By Prinskp, J, — The objection as to the defect of parties after the 
case had passed through two Court?, is not one affecting the merits of 
the case so as to be a ground of special appeal. 

Vide I. L: R., 3, Calcutta Series, p. 26.— Boydonatb Bag vs. Grish Chunder Roy and 
another. , t 

MADRAS HIGH COURT. , 

Administrator- Generali-Barred debt — Payment. 

The Administrator*General of Madras is authorized to pay a barred 
debt. * V, 

Vide Indian Law Reports, 1, Madras Series, p. 267.— Administrator ‘General iw, E* J. 
Hawkins. 


I 
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Indian Penal Code,\Sec. 160 — Sentence , legality of— Criminal Procedure 

Code, Sec . 309. 

Prisoners were convicted of having committed an offence punishable 
under Section 160 of the Indian Penal Code, and were sentenced to 
pay a fine of Rs. 25 each, or in default to be rigorously imprisoned for 
30 days, the full term of imprisonment under the section. 

Held by a majority of the High Court (Kindersley, J., dissenting) 
that having regard to the provisions of Sec. 309 of the Criminal Pro- 
cedure Code, Act X. of 1872, the sentence was legal. 

Vide Indian Law Reports,' 1, Madras Series, p. 2^7.— Reg. vs . Muhammad baib and 
another. 


Salt earth — Collection of — Madras Regulation I of 1805, Sec . 18. 
The collecting of salt earth from salt swamps, or the being in pos- 
session of salt earth for the purpose of making salt is not an offence 
within the meaning of Sec. 18 of Madras Regulation I. of 1805. 

Vide Indian Law lieporti, 1, Madras Series, p. 178. — Reg vs. Pyla Atchi and others 


BOMBAY HIGH COURT. 

Company - Contributory— Description — Balance order — List qf contribute* 
ties — Cause of action — Evidence — Amendment of plaint . 

Where the holder of shares in a company was described in the list 
of contributories, against whom a balance order by the Court of Chancery 
had been made, as * c Devji Bhanji, cotton merchant,” and as being sued 
“ in his own right,” 

Held that the plaintiff company could not be allowed to give evi- 
dence that the shares were in fact held by a firm consisting of two in- 
dividuals, named Respectively Bhanji Zutani and Devji Hemraj ; nor 
could the plaintiffs be allowed, at the hearing of the appeal, to amend 
their plaint, originally framed against both partners wiibaviewto 
making the firm liable for the amount of the calls, so as to sue Bhanji 
Zutani oply, tybo alone was alleged .to have signed the articles and me- 
morandum of association in*tbe name of Devji Bhanji, and to make him 
personally liable as the bolder of the shares — Weikerslieyrn’s Case (L. R., 
8 Ch. 831) distinguished. ■ 

Vide I. L. R., 2, Bombay, p. 11 6. —The London, Bombay and Mediterranean Bank, 
Limited xs, Bhanji Zutani and another. 
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Right to free pasturage — Bombay Act L of 1865, Section 82, 

riaiutiir erected a but on public ground, in a village in the district 
of Than a, and lived there annually for a few months, while his cattle 
grazed on the public grazing ground in that village. He was not the 
owner or lessee of any land in the village. On being prevented, by the 
Collector of 'ihana, from thus grazing his cattle, plaintiff brought a 
suit against that officer for a declaration of bis right to graze his cattle 
within the limits, not only of that village, but of any other village in 
the District of Thana. 

Held that plaintiff was not entitled to any such right. 

The phrase 44 village cattle” in Section 3& of Bombay Act I. of 
1865 does not include the cattle of any roving grazier, who may choose 
to squat ior a few months on the public ground of a village. That Act 
does not vest the right of sanctioning such a diversion of the village 
grazing ground in the villagers themselves, but in the Revenue Com- 
missioner, whose consent must be obtained. 

Vide Indian Law Reports, 2, Bombay, p. 110.— The Collector of Thana r*. Bal Patch 


ALLAHABAD HIGH COURT. 

Charge against Immoveable property— Auction-purchaser’# rights sub* 
ject to Lease . 

An obligee under a bond giving him a charge upon land who sues 
for and obtains only a money -decree, under which he himself purchases 
the land, the sale-proceeds being sufficient to discharge the debt, can- 
not fall back on the collateral security for a debt which no longer exists. 
tSemble that even if the sale- proceeds were not sufficient to discharge the 
debt, the obligee could not according to the principle laid down in Kkub 
Chand v. Kalian JJas avail himself of his collateral security to avoid 
a lease granted by the obligor after the date of the bond. 

Mde Indian Raw Reports, Allahabad Series, p. 433.— Balwunt Singh r*. Gokaran 
Prasad. 


Hindu Law— Joint and Undivided Ancestral Property — Dejinement of 
Shares— Insufficient Evidence of Partition— Enjoyment of Profits . 

Definemeut of shares in joint ancestral property recorded as sepa- 
rate estate in the revenue records in pursuance of an alleged intended 
separation between the members of a joint and undivided Hindu family 
does not necessarily amount to such separation, which must be shown 
by* the best evidence, tixr M separate enjoyment of profits, or an unrais* 
takable intention to separate interests which was carried into effect. 

Vide Indian Law Reports, 1, Allahabad, p. 437. Ambits, Dai vs* Sukhmaui Kuar. 

Manorial Dues and Cesses— Feudal S ystem^-lmmemorial Custom Whtft 

is best Proof thereof— Custom must be Definite to be Good— Parol 
and Documentary Evidence . 

The plaintiffs, zamindars, sued for a declaration of their ancient 
right, as against all the teuants of a certain village to appropriate all 
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trees of spontaneous growth and the fruits of other trees planted by the 
tenants : also to receive as manorial tribute a certain number of ploughs 
annually and a certain offering of poppy- seed and Other farm-produce 
on the occasion of the marriage of persons of the lower caste of tenants, 
with a further right to levy a certain proportion of the produce of the 
sugarcane manufactories and, fields in the village. The lower Courts 
having decreed the suit on vague and general parol evidence as to the 
existence of the said customs, held % ia\ that where* a custom regarding 
several cesses is alleged, thr exist once of the custom regaiding each Cess 
should be tried as a so pant to issue; (Jj that parol evidence as to the 
existence of such customs should be tested by ascertaining the grounds 
of the witness 1 opinion; (<?) that, the best proof of custom is instances in 
■which it has been acted on and documentary evidence that it has been 
enforced; (d) that a custom to be good must be definite. 

Yidt Indian Law Reports, 1, Allahabad, p. 440.— Laehman Rai vs. Akbar Khan. 


Act I of 187*2 {Evidence Act),*. 91, {e) — Act VIII. of 1871 {Registra- 
tion Act), ss. 17, 49 — Receipt for sums paid in part of Mori gage-debt 
~ Inadmissibility of Unregistered Receipt — Parol evidence admissible . 

A receipt for sums paid in part liquidation of a bond hypothecating 
immoveable property must be registered under the provisions of s. 17 
of Act VIII. of 1871 to render it admissible as evidence under s 49 of 
the said Act. Under illustration (e), s. 91 of Act 1. of 1872, such pay- 
ments, may nevertheless be proved by parol evidence, which is not ex. 
eluded owing to the inadmissibility of the documentary evidence. 

Vide Indian Law Reports, 1, Allahabad, p. 442. — Dalip Singh vs Durga Prasaud. 


Suits cognizable by Courts of Small Causes-*- Act XXIII. of 1861, s 27 — 
f Zamindari dues and cesses not coming within the classes of such suits 
4 —Joinder of causes of action between same parties . 

The plaintiff claimed from the defendants, as joint decree-holders, a 
fourth share of thj f proceeds realised by auction-sale through the Court 
of the Munsif of Certain houses, situate bn land subject to a village- 
custom whereby a proprietary due of the above amount wa^ recognised 
and payable to the zamindar of tbe said land.. The Division Bench of 
the High Court having referred to the Full Bench the question whether 
claims for such zamindari dues or cesses were in the nature of suits cog- 
nizable by a Court of Small Causes, held by tbe Fall Bench that t'be 
claim *3 brought does not fall within any of the classes of suits cogniza- 
ble by the Courts of Small Causes laliter if the due is payable in virtue 
ofkeonttmi. - C - * 

1 Held by the Division Bench that tbe claim is not bad for misjoinder, 
4$ the due was payable out of the sale- proceeds taken out of Court by the 
l^ree-bolders, - '■ 

■ Yidi Iadittk Law Reports I Allahabad *p, 444,—Nanku vs. Board of Revenue, 
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Adjournment. 

In a suit issues having been settled, the final hearing of the suit 
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CALCUTTA HIGH COjpT. 

The tlti January end 18/4 February, 1878. 

Full Bench. 


Prebent : 

The Hon’ble Sir B Girth, Kt , Chief Juriloe, m 4 the HonTJe V. B. Kemp, L. 81 
Jickeoa, 0. LE,W. Markby and W. Aiaelie, Jartioe* 

The Empress v». Baidya Nath Dam, Malakab. 

Offence under e. 49, Act XXL of 1856— Sti«wwry trial— 8. 282 qf the 
Code of Criminal Procedure. 

Confiscation in not n punishment contemplated by the Code of Criminal Procedure eo an 
to affect the mode of trial The confiscation, which ia provided for by a 4ft of Act XXI. of 
1856, is merely a consequence of the conviction under that section and does nctdorm part 
of the punishment for the offence. Hence, it was held by the Full Bench, that an offence un- 
der section 49, Act XXI, 1856, can be tried summarily by a Magistrate under eectlon 293 
of the Criminal Procedure Code 

This case was referred under Section 290 of the Code of Criminal 
Procedure, by the Sessions Judge of Rungpore on the 80th August 1877. 

The point of law involved in this case is fully stated in the referring 
order of the Division Bench, which was as follows 

Prinsep, J. (Markby, J., concurring.)— The matter which remains 
for oar decision is whether an offence under Section 49, Act XXL, I860, 
can be tried summarily by a Magistiate under Section 222 of the Code 
of Criminal Procedure. 

The punishment for that offence, on which this matter depends, is 
thus described : (the offender) “ shall forfeit for every such offence a sum 
not exceeding Rs. 200." It is further stated “ and the liquors and 
drugs, together with the vessels, packages and coverings in which they 
are found, and the animals and conveyances used in carrying them, shall 
be liamtc confiscation.” 

Section 222 of the Code declares that the Magistrate of the District 
may try certain offences in a summaray way, afid among these offence* 
are “ offences referred to in Section JA8 of this Code.” Such offences 
ape described in the Code, Section 4, as * Summon* eetet” See definition. 

Section 188 is to the following affect : * When a complaint is 
made before a Magistrate having jurisdiction in the case, that any par* 
son has committed or is suspected of having committed, nay offewc 
triable by such Magistrate and punishable with fine only, or # wrth im- 
m 
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prison ment for a period jtyot exceeding oix months, or with both, the 
Magistrate may issue bis summons directed to such person, requiring 
him to appear at a certain time and place before aueb Magistrate to an* 
surer to the complaint.’' 

So only offences punishable with " fine only or imprisonment for a 
period not exceeding six months, or with both,” would be triable in a 
summary way under the first Clause to Section £22 already quoted. 

Is an offence under Section 49, Act XXL, 1856, one punishable 
with fine only, or does the confiscation which follows on conviction from 
a part of the punishment, so as to alter the character of the offence as 
regards the mode of trial to be adopted ? 

In two reported decisions of this Court, it has been held that snob 
offences are not summons cases, and therefore are not triable in a sum* 
mary way, because they are punishable with confiscation as well as with 
fine. 

We have great doubts regarding the correctness of those decisions— 
doubts wbicb, we would add, are shared by the only Judge of this 
Court now present, who was a party to one of those decisions. We are 
informed that Magistrates constantly try offences of this description 
summarily, probably, in ignorance of the rule laid down in these deci- 
sions, and we therefore think it right to submit the matter to be authori- 
tatively settled by a Full Bench of this Court. 

We are inclined to hold that such an offence can be tried summarily 
as a “ summary case” for the following reasons which wc state, because 
the parties to this case are unrepresented, and therefore it is not pro- 
bable that there will be any argument at the Bar, 

For the procedure in the trial of offences, the Code has divided 
them into three classes— 

Summons oases defined in Section 148. Warrant oases defined in 
Section 149. Sessions cases or trials in the Court of Session de|g§l in 
Section 4. 

If the offence under Section 49, Act XXI, 1856, is not a summons 
ease, it must be either a warrant ewe pi; * Sessions case, and whatever 
opinion may be expressed regarding its falling under the category of 
aummons cases, it dearly cannot fall within either of the two other 
classes. No special mode of trial has been prescribed for such an offence, 
and jt is difficult to suppose that such caws were overlooked by the 
kegisWiture. 

The piopor solution of this difficulty seems to be to regard confiaca* 
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tion not as a punishment contemplated by tbp Code of Procedure no as 
to affect the mode of trial. 

It may be said that a sentence ia the declaration of the punishment 
imposed. Section 20 of the Code of Criminal Procedure sets forth the 
powers of Magistrates in passing sentence, and these powers are limited 
to imprisonment, fine, and whipping. It ie in consideration only of 
such punishments that the Code has prescribed tne different modes of 
trial, and though confiscation of certain articles may be awarded on 
convlction ( of any offence under a special or revenue law, such confiaca- 
tion is not taken into account by the Code, os to form a portion of the 
sentence or to affect the nature of the offence or the mode of trial. 

Further, we observe that Section 8 of the Code in providing for the 
trial of offences under local or special law, states that “ no Court shall 
award any sentence in excess of its powers,” and “ the powers of Magis- 
trates in respect to passing sentences on persons convicted” is set forth 
in Section 20, which, as already stated, only refers to three kinds of 
punishments— imprisonment, fine, and whipping. Confiscation uuder 
Act XKI., 1856, and also under the Salt Act, can, however, be ordered 
by a Magistrate. 

Under these circumstances, we are inclined to hold that coafisca- 
tion is no part ohtbe sentence or punishment under the Code of Crimi- 
nal Procedure, but that it follows as a consequence of the conviction. 

The question referred to ia that stated in the first paragraph of this 
reference. If the answer to the question be in the affirmative-, the con- 
viction will stand. If the answer be in the negative, the conviction and 
, sentence, including the order of confiscation, will be set aside, and a new 
trial ordered. 

The Judgment of the Fuu, Bench was as follows 

We are clearly of opinion, that an offence under Section 49, Act 
XXI.#H856, can be tried summarily by a Magistrate Under Section 222 
of the Criminal Procedure Code. 

The confiscation, which is provided tor by Section 49, is merely a 
consequence of the oonviction, and doeiWbt form, part of the punishment 
for the offence. We observe that in fm cay) df Shatter Mohan Chowt* 
rungij, to which we are referred, the, ^Option which we are called upon 
to decide teas given up by the Government Pleader without argument ; 
and that in the second caw the learned Judges merely followed the rul- 
ing in the first, so that this would appear to be the first occasion ou 
which the point has been seriously considered. 

m 2 
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CALCUTTA HIGH COURT. 

The Hit and 86/1 February, 1876. 

PiBSENT : . 

Silt Hon’ble Sir Bichwd Girth, Kk, Chief Joetice, wad the Hon'ble Ur. Jdattoe Mark by. 

Id the matter of Cocmxu Alvksd Smith. 

Honest and industrious Conduct of an Attorney subsequent to hit removal 
from the Rolls — Re-admission. 

4 

An attorney whd coadcwted himself hooeetly and industriously since his cane was 
removed from the Holts ww considered by the High Court to be a fit person to be re-admitted. 

Messrs. Branson and Bonnerjee for the applicant. 

In this cose Mr. Bonnerjee applied, upon petition, to the Court 
Soliciting them to be pleased to restore Mr. Smith’s name to the Roll 
of Attorneys. 

Mr. Smith was originally struck off the Roll in the year 1875, for 
unprofessional conduct, in having appropriated the moneys of his client 
to his own purposes. 

Notice of Mr. Smith’s intention to apply to the Court was duly 
served upon Messrs. Chattntrell and Co., the attorneys for the injured 
client and the attorneys’ association, bat neither pnriy was represented 
at the bearing, it being understood that they did not desire actively to 
oppose the petitioner’s application. 

Mr. Bonoejjee, on behalf of Mr. Smith, filed a number of certificates 
from gentlemen in tbe profession and in Calcntta and elsewhere, testify, 
ing as to the way in which Mr. Smith had deported himself for tbe past 
two yean, and stated that Mr. Smith had effected a Policy of Assurance 
on his life for an amount equivalent to that which ho had misappro- 
priated from his client, and bad also offered to give a bond for the 
amount. 

The following was the judgment of the Courts— 

Gamer, .C. J.— (Masukby, J., concurring),— We have entertained consi- 
derable doubt about this pass, but haring regard to all the circumstances, 
we are disposed to take a lenient view, and to xe-admn Mr, Smith. 

No doubt his mtamdoet was egtramely grass, but we think that 
he hasdone hie utmost to atone to bis client for the injury whith be hue 
doue^m, 

It is true he has not done much, but his means have been very 
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traitened. 1 should add that wo have Wen much influenced in 
he decision at which we have arrived by the testimonials which 
Mr. Smith has produced/ showing that he has conducted himself 
louestly and industriously since his name was removed from the Rolls ; 
ind by the fact that the profession to which he belonged, «»d his client 
jrhom he has injured, have evidently no wish to oppose his re-admis- 
sion. 

Mr. Smith will be re-admitted. 


MADRAS HIGH COURT. 

The 16/A March , 1877. 

Peesent : 

Sir W. Morgan, C. J, and Mr. Justioe tones. 

- Ryall,* Appellant, 

versus 

Shkeman, Respondent. 

Adjournment — Dismissal of Suit — Act VIII. of 1859, see. 148, 

Id a suit hwues having been settled, the final hearing of the salt wee adjourned to s fixed 
date for final disposal. On that date plaintiff did not appear and the salt was dismissed 
under section 148 of Act VIIL of 1869. Held, that as this was not * cape which had been 
adjourned in favor of cither party to enable him to “ produce his proofii or cause the at* 
tendaaoe of his witnesses* the order was not one which could properly he made. 

This appeal arose out of a suit, No. 10 of 1875, brought by Albert 
Ryall against F. Sherman. 

T. R4ma Ran And R. Bdldji Ran for the Appellant. 

There was no appearance for the Respondent. 

The faots are sufficiently stated in the following 
Judgment:— Issues had been settled and the hearing of the suit 
was adjourned to a fixed date for final disposal* OnthC data so fixed, 
the plaintiff did not appear and the Judge dispdiwof the suit under 
seo lion 148, dismissing it for default* 1 % l' 1 

’ Qn an application to the Acting’ District Jad ge, Mr. Hersfall, to 
set aside the order dismissing the stiit^tfce District Judge, oh the St 1st 
July 1878, refused the application on the ground that the order wot not 
poised under section 119 but under section 148 of tho Civil Procedure 

« ¥■ ■■■ me m e ——I * app u mnurn m i' * m 1 

• nit Indian Las Report* L Mad. saris* p. 887. 
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Code. Petition for review of this order was presented to the District 
Judge, Mr. Kindersley, but he held that the order passed under section 
It 8 was, properly viewed, an order under section 119, and that the pro- 
per course was to apply (as petitioner had done without effect) to the 
Acting District Judge to have it set aside. 

Appeal is now made from the order of the Acting District Judge of 
the 21st July 1870. 

This was not a case which had been adjourned in favor of either 
pai ty to enable him " to produce his proofs or enure the attendance of 
his witnesses," and the order, therefore, is not one which could pr iperly 
have been made under section 148.* The suit came on on the date to 
which, after settlement of issues, it had been adjourned under section 
115t in the ordinary way fur final disposal. 

In such a case the Court might proceed under section 117$ and sec- 
tion 114 11 to dismiss the suit for default of appearance by plaintiff. 

The application of plaintiff to set aside this order was thus properly 
made under section 119, IT and the order of Mr. Horsfall was iucorrect. 
We shall set aside his order, and direct that the District Judge do re- 
place the application, Civil Miscellaneous Petition No. 168 of 1876, on 
his file and proceed to dispose of it. 

In each of the oases Comalammal v. Bmgasami Iyengar (1) and 
Jiwigatami MudaUar v. Sirangan (2) the suit had been adjourned on the 
special application of one of the parties, who was not ready with bis 
evidence on the adjourned date. The cases fell, therefore, within sec- 
tion 148. 

* Corresponding with a, 168 of Act X of 1877. 

+ Do. a. 164 Do. 

t Do. o. 1ST Do. 

H, Do. a. 108 Do. 

* Do. 1. 108 Do. 

(1) 4 Mad. Ht C. Rep 66, (2) 4 Mad, H. O, Rep. 854 , 
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.Su'lj 

tended op ^ithe wtlior^ of mra* { 6itt<kder n G 


ban been e*. 
ofyfidioo tiote 

to other persons possessing a qualified internal in .the .equity of redemp. 
tion-^lefsees, for instance, bolding under beneficial leaseeematedsubse- 
quently to the mortgage.^/; . 

In . the case of, Bjfi&ttk, Sjkgh y, Goburdhun LaU (2$ W. R., 210) 
the purchaser under a sale by the mortgagee sought to set aside a. lease 
created, by, the debtor subsequently to the mortgage. The lessee was 
not a party to the suit by the mortgage creditor, and the order direct- 
ing the sale was made in bis absence. It was contended op behalf of 
the purchaser under , the execution that the lessee was not a necessary !l , 
party to the suit, arid that as the lease had been executed subsequently 
to the mortgage, it was not finding upon the purchaser. The Court,,, 
however, held otherwise being of opinion that the pile did not paps the 
property absolutely to the purchaser/and that the rights Oftbelessee 
who claimed an interest in the property could not be prejudiced by. |»' 
sale under a decree made in his absence. , It Would/ hdMvet/seem, al- 
though the point whs not before theTtourt, **«' 

Bignee of the lien of the creditor, would have a right td ihCist upon the 
lessee's redeeming him, aud on his failure to do so, | to sell the property, 
the purchaser' being?; entitled to a charge oft the pilrebSse-piohey to $fie 
extent of the lien of ;the creditor who first put. up the property to sale $ 
and , this, would sepipto be the only coqrse mortgage 

security wa* im{M^rkd.-;hf''iUs ifiilftpr. 

der the law »# i||iSbq^4( i ' 


Ghottft ewi. •(>$■ 'Wc the.ojaO'by tfcjjf 

avoided jib# Jft*s<* • of tb^oant'#! 

cd to the aurjpluS proems Of the sale. 




The'C ; 


, - I .. .i^ Uu i / ii i* W. i i » 11^; ' II I — * ** ** if i i' ii f se i , »» 

► 't**' iLedt^riaaii-: 7«, LetWtre $$ '% #»,|i 
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nature of the security to which the mortgagee becomes entitled trader 
this form of mortgage, the rule laid down by the Coart being a mere 
rule of procedure. The mortgagee has still the right to sell the entire 
estate of the mortgagor as it existed at the date of the mortgage, but 
he must take care to bring the puisne encumbrancers before the Court. 
Under a decree for sale obtained in their absence, the mortgagee can 
only transfer to the purchaser the benefit of his own lieu and such in- 
terest, if any, as may be possessed by the debtor at the time of the iusti- 
tutionof the suit. 4.. 

As far as I have been able to discover, the ruling of the Calcutta 
High Court has not been followed in the other provinces, and a pur* 
chaser under a decree for sale obtains a complete title to the property 
although such decree may have been made in the absence of the puisne 
encumbrancers. 

It is 'perhaps idle to expect that the case of Haran Chmder Ghote 
v. Denobundhoo Bote will be reconsidered. It is, however, doubtful if 
the Court did not in that case go too far in their anxiety to protect the 
interests of posterior encumbrancers. It is true that no person ought to 
be affected by an order made in his absence. But how is the puisne 
encumbrancer affected by the conversion of the estate into money ? He 
may have a right to the surplus proceeds, and if that is secured to him, 
it is difficult to discover how he can be possibly prejudiced by a decree 
for sale. In every system of law in which the pledgee possesses the 
right of sale, what he sells is the property pledged to him, and not 
merely an Undefined interest in the pledge, and no claimants upon the 
property posterior to the first pledgee can interfere with this right. 
(See the observations Of Markby, J., in Haran Chunder Ghost v. Heno- 
bundkoo Bose.) I do not deny that very different considerations would 
arise if the 4 mortgagee asked not for a decree for sale, bat one for fore- 
closure. A decree for foreclosure stands upon a very different footing 
from a decree for sale, and any argument founded upon analogy would 
be sure id* ibislead. 

1 , , 'f v, , , 

there is besides another aspect of the question which I have not 
yet cbn«diered.l It is very seldom, indeed, that an estate sold un- 
der an exd^utidu realizes au adequate price, and the encouragement 
offered to Speculative purchasers is one of the principal scarce* of 
U g^dd'desl of litigation never very healthy, and frequen% diehonest. 
Itji* not difficttlt to foresee that the result of the Putt Bench ruling 
he to 4 aggravite the evil, and that both mortgagee and mprt- 
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gngor will suffer by the sale of rights which must be to a great extent 
uncertain. The misc^f is carefully guarded against in other systems 
of law by provisions which, while they secure to the creditor his just 
rights, prevent a needless sacrifice of the property of the debtor. Indeed, 
in this respect the interest of the debtor is identical with that of his ere* 
ditor, as the object of both must be to secure the best possible price for 
the property. Under the law as it was understood before the Full 
Bench ruling to which I have had occasion to refer so frequently, this ^ 
might be always accomplished by a sale by the first pledgee, who it was 
thought could pass the property free of all subsequent encumbrance*. 
In the case of a puisue encumbrancer the result was, no doubt, differ* 
ent, as the sale by him was, as it still is, subject to all prior mortgages* 
It may, however, be suggested that even in this case it might perhaps- 
be more convenient to allow the creditor to sell the estate, the prefered* 
tial right of the prior mortgagee to the purchase money being secured 
to him. I am afraid that the suggestion may be regarded as some- 
what wild, and I am free to confess that it is one which I should not 
have ventured to make if I had not found similar provisions in the law 
of France and other countries, whose jurisprudence is moulded on the 
Roman law. Broadly speaking (for I do not pretend to give a detailed 
account) a sale under an execution extinguishes all hypothecary rights 
or debts affecting the property, the right of the creditor being trans* 
ferred to the purchase money. For this purpose the proceeds of the 
sale are deposited in the Court, and the creditors of the mortgagor are 
cited to appear and assert their claims. A proceeding is then adopted 
by which the respective priorities of the creditor are ascertained, and 
the proceeds divided according to tlie result of the investigation. This 
proceeding is called the praferentia and concurrence x>f creditors. Its 
object is to comprise the adjudication and assertion of those claims 
which are prior ot preferred, as well as those which ate concurrent 
Each claim to be preferred or ranked concurrently if regularly brought 
to issue and debated, and the Court, byjts seutei|Ct>; declares the crdei 
in which, the parties are to rank proce|d% (Code de Proced* 

Civile, tit... If f see, also „Batge’» Fo^Si" iwad : |Joioowil Lair, Yot !?$.. 

6j92 ; 3 j Vol. . lit,, jpp. 22940.) a' ‘typf. simple 

gept.fffie. j^ttreir ta'.-tbp Sr Ma 

%h«L8.' ^ already' explained, 

tb* creditor. .Trafficking in doubtful claims, t one of the least iatereatiii; 
phases of litigation, finds no encouragement' in soch a system, while th 

* n 
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rights of the creditors are guarded with ajealousy not Jess scrupulous 
than that which we find in system* with which wpgare more familiar. 

1 have ventured to detain yoo with this slight sketch of the con- 
tinental system of execution, not because I think there js much likeli- 
hood of the introduction of the principle into our own law, -but because 
I think the student ought to have some acquaintance with the leading 
features of a system of jurisprudence which obtains in a large part of 
the civilized world. A too exelusive attention to any one system is like- 
ly to indues a habit of mind, which I am afraid is to be found in other 
persons besides the Worthy English conveyancer, who thought, tlut.an 
attempt by the legislature to preserve contingent remainders without 
the intervention of trustees was about as absurd as an attempt to alter 
the laws of nature. Certain doctrines, true only in a limited sense, come 
td be regarded as fundamental principles of jurisprudence, and acquire 
such a firm hold that even the most gifted minds become intolerant of 
criticism. We have not to go far to seek for illustrations. 

To return! As the law at present Btands, the right whieh passes 
under a sale by a mortgagee is the entire interest, which the mortgagor 
and mortgagee could jointly sell. Where the / subsequent encumbrancers 
are parties, and the order for sale is made in their presence, the purchaser 
acquires a higher' right which maybe described as the entire interest 
which the mortgagee together with the puisne encumbrancers and the 
mortgagor could jointly convey, This is not distinctly stated in the 
judgment of the Court in Huron Chunder Ghose v. Dentbmdkoo Boss 
(S3 W. ft., $86), but there cau be very little doubt that this would be 
so. In the ease, however, of the second mortgagee, the interest which 
the purchaser acquires must be necessarily subject to the prior charge, 
and the presence of the first mortgagee as a party would not, I appre- 
hend, make any difference. Iu this respect, as I have already said, tbe 
Full Bench has mode no change in the law as it was previously -under- 
stood., It as only in the case of a sale by the -first mortgagee that the 
rule lord; down the. earlier , cakes , hat';, bse’n qualified by making. the 
presents ;'iibe puisne encumbraneeijd to the passing, of the es- 
tate absolutely .that the 

iodtrine >ihid»-heeh extended tn,'thf::dni|;:of a lessee, and there can he no 
Supplied , tfiwvprolleetion.pf all . persons b^ving^ an 

io the property, andnot partiesto the decree undarwhiciitbe 
--’•v'- 

- I- have said that the Full Bench ruling in Huron Ckwtitr GAonv. 

, 
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Benobundhoo Bote has made no change as regards second mortgagees. 
The proposition* however, mast be understood with the necessary quail* 
fication that the second mortgagee stands in the same relation to pos- 
terior mortgagees that the first mortgagee does to faim, and that he is* 
therefore, under the same obligation towards them as the first mortgagee 
is towards him. Thus a purchaser under a spile by the second mortgagee, 
although he must in any event purchase subject to the rights of the 
first mortgagee, acquires a very different estate accordingly as the pos- 
terior mortgagees are parties to the decree or not If the order for sale 
ia made in their presence, the purchaser acquire^tho estate absolutely 
as against them, but if it be otherwise, the purchase is made subject to 
their right to redeem. I may also point out that althoi^h it has been 
always held that a purchaser of the mortgagor’s interest is a necessary 
party to a suit by the mortgagee to enforce his charge, the rule was! 
never extended to persons possessing a more qualified interest in the 
estate. The rights of these persons were recognized, so far as I am 
aware, for the first time, in Haran CAunder GAose v. Benobundhoo Bose 
(43 W. R , 186). 

I have said that a sale by the mortgagee conveys to the purchaser 
tbo entire interest which he and the mortgagor could jointly sell. X 
may, however, point out that this refers to the interest which they oould 
jointly pass, not at the time when the property is sold, but at the time 
of the institution of the suit in which the decree under which the pro* 
perty is sold, is made. This is a necessary consequence of the doctrine 
lis pendens, which I shall have occasion to discusq in a subsequent lec- 
ture. I may also point out that the language of section 259 of the 
Civil Procedure Code is perhaps, in strictness, inapplicable to a sale by 
a mortgagee which takes place under a decree for sale, and not as in an 
ordinary execution. The right, title, and interest of the judgment- 
debtor, of which the section speaks, .must be understood in a somewjbat 
wider sense than the' right possessed -by the debtorat the time ofthe 
sale. As I shell have occasion to explain presenfl^ the provisions of the 
Procedure Code with respect to exee^ons are l||» from being olearoa 
the rjghts of the mortgagee^ ' ■ <' 3 $' ;.'v' ' ' • 

' \ In Connection nrlthi this subject * question v may 

arise, bnt which, so far as I am awate> has notbeen decided*# 1 to tW 
effect of 'a elihtat against alienation contained in a deed of mortgage. 
Such clauses are frequently found in Indian mortgages. :< I havealeeady. 
explained that ordinarily a clause' against alienation does nofcpjferehfc 




THE LEGAL COMPANION. 


[Vot. vi 


100 

the alienee from acquiring- a title to the property. The covenant does 
not affect the thing itself, although in some cafes the covenantor may 
render himself liable to an action for , a breach of his contract. It 
would, however, seem that in the Civil law a clause against alienation 
by .the mortgagor is allowed to bind the property itself, and a subse- 
quent alienation is therefore void. In consequence of this doctrine the 
mortgagee is not bound to recognise any alienee of the property mort- 
gaged to him, if there be a clause against “altefiation in the mortgage. 
It seems that in some of the earlier cases to be found in the books, the 
doctrine was carried* by the Indian Courts further than equity or good 
conscience would seem to justify ; but it may be a question whether, in 
the presence |f such a stipulation, a decree ohtained^.;t3ie mortgagee, 
and a sale thereunder, although made in the absencOhf'persons who ac- 
quired an interest in the property subsequently to the mortgage, would 
not pass an absolute title to the purchaser. In the absence of any distinct 
authority I do not venture to offer any opinion one way or the other. 
I simply call attention to the point as one which must not be taken to 
be concluded by tbe Full Bench ruling in Haran Chunder Ghose'a case. 
(23 W. R., 186.) 

It was thought at one time that a creditor whose debt was secured 
by a mortgage, was bound to proceed in the first instance against the 
property mortgaged to him, and that he could only proceed against 
other properties for the deficiency, should there be any. Btohmomoyee 
Bttiea v. Boy hunt Chunder Gangooty , 5 W. R., Mis., 52.) It is, how- 
ever, no yr settled that a mortgagee is under no such liability, and that 
be is at liberty to proceed agaiqft any property belonging to his debtor 
in the 6ame way as an unsecured creditor, and this right is not quali- 
fied, although the decree should say that execution should be first- had 
against the property pledged to the creditor, and afterwards against the 
person. It is always competent to the creditorto say, ‘ f I am Content 
to rest upon the decree Which I have obtained fofth^tnoneydue upon the 
bond, and to waive the right which I have as mortgagee." {Fah^Bu&ah 
v. ChutkNihdm, : )14 1W. 11., 0S * Puryteasafee Dost Nohin 
Chunder 24'W; 05$; 'I n'^el'^rdiy ^point out thatirfbese Observ- 

ation* do not>:appiy to ^sealin'w-b^i.^bocreditor' bas lost bis right either 
?by the operation of the. statute of liuiitations, or otherwise to proceed 
upon tbo; covenant contained in the mortgage, and is reatrictedby the 
i deeme toproceedings against the fond on which the debt it Secured. 

■ * > ." {To he continued.) ' ■<,’ ’• 
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CALCUTTA HIGH COURT. 

The 4th and 1th January and 11 ti February, 1878. 

P&bsent : •> 

The Hoa‘bl« Sir Richard Garth, Kt , Chief JuitftH, and the Hua’blc Mr Ju»tle» 

Mitkby. 

Manick Chundek Durr ( Plaintiff) Appellant, 
versus 

S&behuttv Bhuggobutt* Dosskb (Defendant) Respondent. 

Adoption of an only son — Its Invalidity— Sudras. 

'* 

The Adoption of an only eon is invalid. There is no authority for drawing a distinc- 
tion between Sudras and other classes of Hindus upon this point. 

Messrs* Bounerjee and Apcar instructed by Babu P. C. Mookerjee 
for tbe Appellant. 

Mr. J. D. Bell instructed by Messrs. Remfry and Rogers for the 
Respondent. 

Ibis was an appeal from a decision of Mr. Justice Kenuedy, and 
tbe facts of the case are fully stated in the judgment of the Court, which 
was as follows - 

Mahkby, J.— In this case the plaintiff appellant claims to have 
been adopted by the late Raj Krishna Dptt in his life-time, and be 
brings this suit to have it declared that this adoption is valid, nnd that* 
as such adopted son, he is sole heir to bis adopted father. Mr. Justice 
Kennedy held, 1st, upon the authority of the case of Upender Lall 
Roy re, Rani Prosonomoyee (1 Bengal Law, Reports, Appellate Civil, 
page 221); that the adoption, if wade, was invalid, because the 
plaintiff, at the date of the alleged: adoption, was the only son of his 
father, and, 2hdly, that no adoption Trad, in fact taken , place. 

The ease comes before us upon kppeal from thia decision, and the 
first question for consideration is,, wbether the adoptipn of an only sop is 
invalid under the Hindu Law? If » lowered, »» the 

affirmative, there will he no necessity forri fetoid ing the second, which ia 
one of fact. ... / * * * . * 

,, , ■ (Then, after a very full recapitulation 'ppl the authentic bearing pa 
thepoint,,cotttinuedi j— I think it will be seen that there are only, fpur casee 
in wlyoh it i| dear that the point properly arose, and was decided : the case 
of Nundram versus Kasbee Panday in the Sadder Dewanny Adawlut ; the 
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case of Itajah Upend ra Loll Roy verstu S, M. Rani Prosonomoyee in this 
Court ; the cose of Gamdar in the High CoQrt of Madras, and tbe case of 
Neinbaltear vertxt Ramadivi in tbe High Court of Bombay. Of these 
the two Bengal decisions are against the adoption; the decisions of 
Madras and Bombay support it. Of the English text writers Cole* 
brooke, tbe two MacnaghteOs, Sutherland and Mr. Justice Strange, all 
tbink tbe adoption illegal ; there is only one English text writer, Sir 
Thomas Strange, on the other side, backed,' no doubt, by the important 
but solitary opinion of Jaganatha amongst the Hindu text writers. 

It appears to me, therefore, that the vast preponderance of autho- 
rity, if not the entire authority in Bengal, is against the validity of 
the adoption of. an only son : and if we were to hold the adoption of tbe 
plaintiff in this ease to be valid, it would be necessary to overrule both 
the carefully considered decision of Jaokson, J., and Dwarka Nath 
Mitter, J., and the equally careful decision of four Judges of the Sudder 
Court. This of course could only be done by a Full Bench. But wo 
can only refer the case to a Full Bench if there is a conflict of authority, 
or if we ourselves differ from these 'decisions. Having gone through 
all the' cases with great care, I do not think it can be said that there is 
any such conflict of authority in Bengal, as to justify us in referring 
the case to a Full Bench on that ground, and I am not prepared to refer 
the case to a Full Bench upon the ground that I myself think the odop- 
tion of an only sop valid.' On the contrary, on the best consideration I 
have been able to give to tbe authorities, I think such an adaption ' 
ought in Bengal to be held to be invalid, wherever the effect of holding 
such adoption to be valid would be to extinguish the lineage of the 
natural father, and. so deprive the ancestors of the adopted son of the 
Ibeans of salvation. * ' 

Of course tbe question, whether this particular case can bo ; 
taken out of the general rule is a wholly different one, snd .the appet* 
lant before us has contended that even if, as a general rule, the adop- 
tion of an only son be invalid still the rule does not apply to Sndras: * 
No reason, wae^iv^n .for' excepting Sad^drowlihe rule.artdthe prince*' 
pie upon which'tite;rnle.i*^eei|, v&j .that a niah should not be allowed 
to aitUygatfh >' Ibfe' - linee|e io the de%iment, hot only of himself, but <if 
hie ancestors, apparently applies Just. I.W strongly to Surras Ss to other 
Hindus, pe hh|y deoided case wlpefc jjehds any colour to a distinction 
in Hte ci|io of Sodras, is that of Massumut Tikdey perritsiHurryijill 
above referred to. But upon an examination^ that case IbaCedotai 
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to the conclusion that it is no authority for drawing' a distinction be* 
tween Sudras and other classes of Hindus upon jthis point. No doubt 
the parties in that case were Sudras and no doubt also ibis fact is no- 
ticed in the judgment, bat in my opinion* for another purpose. Tbe 
case came up upon appeal from the Zillah Court of Patna. It appeared 
that one Novvruugbec Laii bad two wi\es. By the first* whose name 
is not given* he had a daughter, Nuseebun, but no son,. The second 
wife* Mussumut Tikdey* was childless. Mussumut Tibdey survived her 
husband; the other wife died in bis life-time* During his life-time 
Nowrungbec adopted his grandson, Hurrylall, the only son of hi* 
daughter Nuseebun as a a kurta or kritma son. After Nowrunghee's 
death Mussumut Tikdey brought a suit against Nuseebun and Hurry-* 
lall to recover, as heiress to her husband, certain property which had 
belonged to him* and it was in this suit that the question arose whe- 
ther the adoption of Hurrylall was valid. In tbe judgment of this 
Court the Zillah Judge is stated to have held that, as “ tbe family were 
Sudras no exception could be taken to the selection of an only son as a 
kurta putro” I have referred to the judgment of the Zillah Judge, and 
I do not find that he said this. What he did say was that a Sudra can 
adopt his sisters 1 son or daughters 1 son and for this there is good autho- 
rity in the Dattaka Chundrika (Stokes H, L. 63$), where feudras are 
specially exempted from the rule which prohibits members of the other 
classes from adopting a daughter's or a sister's son. But the rule as to 
kriluna adoptions* is the same, as far as l am aware, for all the classes. 
It is a peculiar for m of adoption wbieh prevails in Mithila, whereby the 
adopted child does not cease to belong to tbe family of his natural 
father (see Sutherland and Stokes P. L* in the. passages already cited', 
and is not confined to any particular class. In point of fact tbe zillah 
judge appears to have overlooked entirely that this was not a regular 
adoption, but a kritma one, and, , relying solely upon the first opinion of 
Sir W, II* Macpsgbtcn as quoted above, held that, iM a general rule, 
the adoption of an only son could not be Impeached. It was not until 
the case arrived in this Court that it w;as|4i!Bcoyered^ that the adoption 
was in the kriluna fprin * and I have nd;| ^ k that; ’t | ft was the sub- 
stantial . reason why, tu this case* the ado^^m of an only son wait held 
to b$ valid. It cannot be denied that Is some ground for saying* 
that tbe rules of adoption are not so strictly applied to Sudras &s to 
other dalles of tbe community. One instance of relaxation bis been 
just now mentioned, but I think we ought to be careful ho# we extend 
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tbe list of such exceptions and draw distinctions between the classes for 
which there is no direct authority in the Hindu Law. - t do not fiud the 
slightest authority in any text book for saying that there is any distinc- 
tion in this respect between Sudras and the other classes. If, therefore, 
the distinction exists at all, it rests solely nppn the language used by 
the Judges in the case of Mussumut Tikdey versus Hurr^lall. But as T. 
have just now stated, I do not think that that decision, so far as it. re* 
lates to the adoption of an only son, really proceeded upon any distinc* 
tion between Sudras and other classes, and therefore, upon the ground 
that this is a general rale from which it is not shewn that Sudras are 
excepted, I think we onght to hold that for ail classes of Hindus an 
Bengal an adoption is invalid wherever the effect of the adoption, if valid, 
would be tc extinguish the lineage of the natural father j and to deprive 
the ancestors of the natural son of the means of salvation. 

Garth, C, J.— I quite agree in the conclusion arrived at in the very 
learned judgment of my brother Markby. 

I think the weight of authority in Bengal is decidedly in favor of 
the invalidity of the adoption of an only son ; and I see no sufficient 
ground for making any distinction in this respect in the case of Sndras. 

The appeal will be dismissed with costs on Scale 2. 

CRIMINAL INSANITY * 

Every person at the age of discretion is, unless the contrary be 
proved, presumed by the law to be “ compos mentis” and to ( be account- 
able for bis actions ; in other words, it is the reason' of man which makes 
him accountable for his actions, while the deprivation of reason acquits 
him of crime. Per crime in our law is only punished as being voluntary, 
intentional, and malicious : it is not enough for conviction that tbe com- 
mission of the aqt be admitted, for then would, numberless innocent 
acts which bear a supposi titious resemblance to crime be punished as cri- 
minal. Given the admission that an act of this nafnr^ haa been com- 
mitted, the whole question of criminality will bang on the question— 
“ Is wilty i$!^pdio«, cod malice or ubeent?” If gift, answer 

proves .. crime is disproved. 

It behovei tl(eo. bkam.'fcd* that a man is mad affects 

. the ordinary preftamption that tba above-mentioned trio or soma oneof 
them is present and controlling the actions of every criminal,. This 
brings u$ to the* root of the whole matter, what is meantdsy “ mad- 

, . 4„- ^ , * r 11 ; ; ■ — - > tt 11 ^ v." ? rr 

1 •' • • fids 2, Knox, v 712. ■ 
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ness ? M Tfhe question is of itself difficult to answer, bat its difficulty has’ 
been enhanced tenfold owing to the different aspect in which it is looked 
at by lawyers and physicians. The former regard the effects rather 
than the cause, while tlie latter reverse this process, and look at the 
disease itself, not the conduct which the disease may induce. Thus a 
man may be medically insane, but legally sane ; while the reverse of 
this theory is hardly possible. 

Mr. Stephens describes legal sanity by a series of steps. He starts 
with the principle that there are some settled points relating to human 
conduct which admit of no doubt at all and which are assumed as the 
basis both of the administration of justice and of the transaction of all 
human affairs. Qne of these is that there is a normal state in which all 
human creatures act on the same principles, and that the infinite variety 
of conduct they display in that normal state arises from the different 
manner in which each of them applies these principles to facts, and in 
which the facts themselves are apprehended. All men shun pain— this 
is their normal state ; but some are mucb, others hardly, affected by the 
prospect of future pain. So, again, all men may be presumed to possess 
a certain degree of knowledge by which their conduct is affected. When 
men act in this normal manner, when they are acquainted with the 
circumstances with which they are surrounded, when they have objects 
in view in their actions and regulate their conduct with reference to 
them and the general considerations which affect matters of that class, 
it may be predicated of them that they are 6ane. Sanity thus involves 
the presence of intention and will on all ordinary occasions, and an act 
done by a sane man when that act is one forbidden by law is rightly 
presumed to have been done with malice, and therefore to be a crime 
punishable by law, 

-There is one error which is sometimes fallen into, and which has, 
perhaps, not been sufficiently guarded against in the above explanations. 
Sanity has been shown legally to be a question of conduct. The resem- 
blance of conduct to that of other men is not necessarily devoid of legal 
sanity, because it is generic and not specific. An act may be accom- 
panied with ever so much ignorance, viei^r folly, and yet be legally 
sane. If ordinary motives are present, means r*!apted to the end and 
the like, the act is no longer one done without will, intention, or malice ; 
and*, however incomprehensible or unnatural, it is still an act done by a 
legally sane man. Motive is a false standard by which to jndge sanity 
ok insanity, for the maddest act is not devoid of a motive : we must go 
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further baok than this, and judge the knowledge that co-existed with 
the motive : it is this which stamps a motive aB mad or sane, 

Motive presumes will and indention, and this reduces our question 
flito narrower limits : — how far does the proof that a man is mad rebut 
the presumption of malice ? To answer this we must first know what 
malice is. 

“ In the legal acceptation of the word, malice is not confined to 
personal 6pite against individual!, but consists in a .conscious violation 
of the law to the prejudice of another." (Campbell, C. J. ) If it can 
be proved that a person who did the act could not know that the act he 
did was wrong, it will be impossible for one moment to impute to him 
malice. The question, “ could he know that his act was wrong/' is 
better than the question “ did he know that the act was wrong," for the 
latter would lead us into another “ ignorance of the law." The fact that 
a man does know a criminal act to be condemned is generally inferred 
from his possession of the ordinary means of knowledge by such mental 
power, composure and information as are necessary to enable him to un- 
derstand the meaning of common propositions and the immediate and 
ordinary consequences of actions. If he has these qualities, he is no 
longer insane, and the issues of the case are quite new. If a man could 
know, he must be treated as sane if not an insane. 

It is often difficult from the evidence adduced to decide whether a 
man could or could not know that be was doing wbat was wrong, more 
especially when the plea raised is not that of total, but that of partial 
insanity or of delusion. 

Partial insanity is the more important of the two. In Mr. 
Stephens’s opinion, it dcies not differ for legal purposes from the existence 
of insane delusions on particular subjects, which leave the thoughts un- 
affected on other subjeots. “ How does the existence of such a disease," 
says be, affect the criminality of a given act ? It may do so in two ways. 
In tbe first place, “ it may be evidence to disprove the presence of the 
kind of malice required by the law to constitute the particular crime of 
which the prisoner is accused. A man is tried for wounding with intent 
to mnrder. It Is proved that he inflicted the wound under a delusion 
that he was breaking ajar ? The intent to murder is disproved, and the 
prisouer must he acquitted, but if be ( would have) no right to break the 
supposed jar, he might be convicted of an unlawful and malicious wound- 
ing. Wrongfully to break a jar is a malicious act ; and if a man wounds 
another In so doing, he wounds him unlawfully and maliciously. In 
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other words, the delusion must, for the purposes of the trial, be taken 
to be true.” 

“This, however, is a rare and comparatively unimportant applica- 
tion of the existence of partial insanity or insane delusion. Its great 
importance is that it is evidence to show that the prisoner's mind was 
so disturbed that he did not know that tbe act was wrong, that he could 
not form a reasonable judgment on it. The application of this evidence 
to particular facts is a matter of the greatest nicety. Illustrations show 
this better than generalities. A professional highway robber shoots a 
man and robs him, buries tbe body in a ditch, disguises and hides him- 
self, and flies from justice. It is proved that he had an insane delusion, 
that his little finger had five joints in it. If the evidence stopped there, 
it would afford as little excase as if he had mistaken his victim’s name, 
yet it would prove a clear case of the co-existence of insane delusion and 
criminal responsibility. The concealment and flight would be strong 
evidence to show that he knew the act was wrong. If he waited to com- 
mit the murder till no one was by, it would be strong evidence that be 
could have helped doing it at all, besides, the course of tbe man’s life, 
which could probably be given in evidence on siich an occasion, would 
go far to show that the act was sane and malicions.” 

“ Circumstances, however, might exist, which would convert tlio 
delusion specified into strong evidence against malice. Suppose it came 
on after some violent disease, and was accompanied by great extrava- 
gance of conduct, and by other circumstances tending to show that tbe 
person accused bad committed the acts in question not with any know- 
ledge of their character, but because before he went mad he led a life of 
crime, and was thus led to violence and plunder by old associations,-— 
this would be strong evidence against the existence of malice. By sup- 
posing new facts ou tbe one side or the other, any degree of difficulty 
may be introduced into the decision of particular cases, though the ques- 
tion to be decided remains unaltered.” 

Will and intention may be present, and a man not have the power 
to control them* .How far is he to be heldresponsible for what he eould 
not help ? This will lead us to consider,; ^ Impulsive insanity ; and 
End, Dementia affeetata, a perfect though tCmporiyy frenzy or insanity 
voluntarily contracted. ’ . > ( 

Impulsive Insanity, 

“ It is said that on particular occasions men are seized with irw- 

0 2 
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tional and irresistible impulses to kill, to steal, or to burn, and that 
tinder the influence of such impulses they sometimes commit acts which 
would otherwise be most atrocious crimes. The only question which the 
existence <of such impulses cun raise in the administration of criminal 
justice is, whether the particular impulse iu question was irresistible as 
well as unresisted. If it were irresistible; the person accused is entitled 
to be acquitted, because the act was not voluntary and, was not properly 
his act ; if the impulse was resistible, the fact that it proceeded from 
disease is no, excuse at all. If a man’s nerves were so irritated by a ba* 
by’s crying that he instantly killed it, his act would be murder. - It 
would not be less murder if the same irritation and the corresponding 
desire were produced by some internal disease. The great object of 
the Criminal Law is to induce people to control their inpulses, and 
there is no reason why, if they can, they should not control insane 
impulses as well as sane ones. The proof that an impulse was irresisti- 
ble depends principally on the circumstances of the particular case. 
The commonest, and probably the strongest Cases, are those of women 
who, without motive or concealment, kill their children after recovery 
from childbed,” 

The most striking illustration of impulsive insanity in India is that 
of running “a-muck” ("amok”), and is thus commented upon by Dr. 
Chevera in bis work on Medical Jurisprudence : — 

“On the 22nd September 1857, Moung-Wot-Kai seized a Mo, 
killed four persons, and wounded four others, one of whom subsequently 
diJ&. The prosecutor said that the prisoner was a good man until he lost his 
wife; that since last August he had appeared not Saue, but never quar- 
relled with any person. Those whom he attacked were the family in 
whose house he lived. The woman of the house, his own sister, who 
was one of the sufferers and died in hospital, said that they had had- no 
quarrel : he had no reason for. doing what he did. She said he had been 
ailing for two or three months, and was silly : nevertheless, she said be 
did his work well, the same as the others. -The Civil Surgeon had ex- 
cellent opportunities of examining and watching the prisoner, who. had 
no fits of insanity, He had every reason to consider him, sane though 
a low animalofmorose disposition, and that he had run " a-tnuok” which 
Mughs, like Malays, frequently d^ Th bis confession to the Magistrate 
the prisoner said he was suddenly seized with a frenzy when he. first cut 
" Kia-onng” and his sister ; that he then went out flourishing his sword, 
or Mo, and wounded the ethers. The doing this he said gave bins plea* 
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sure. He said be bad beeu ailing, and must have been mad. No evi- 
dence of a quarrel or cause for this crime could be adduced." 

“ The Judges of the Court of Nizamut Adawlut remark as follows : 
— Mr. JD. J. Money.--" The charges against the prisoner are clearly 
established upon the fullest and strongest evidence. He has been found 
guilty of the wilful murder of four persons^ and of wounding as many 
more with intent to murder. The case is a horrible one,' The prisoner 
ran-a-muck, as it is called, under the possession of something like a Sa- 
tanic influence. He says himself be was seized witb a frenzy, and the 
atrocious act gave him pleasure , that he had been ailing, and must have 
been mad. There was no motive for the murders. He acted upon a 
sudden, and, from his own account, an. irresistible impulse. The case 
is rendered difficult by the opinion pronounced by the Civil Surgeon re- 
garding the prisoner’s mental condition. The medical evidence shows 
that the prisoner had evinced no symptoms of insanity since the fatal 
acts were committed. There is no evidence on the record to prove that 
he was insane before or at the time of their commission. The Civil 
Surgeon, however, considers him ‘ a low animal’ of morose disposition j 
and the Officiating Commissioner, on the ground of his being of a low 
order of intellect, and with reference to the decision of this Court of the 
30th September 1856, in the case of Esboree Dassee ( vide supra, p. 777), 
recommends that capital punishment should be remitted, and the pri- 
saner should be sentenced to imprisonment for life in banishment." 

"I cannot assent to this recommendation. There, is no ques^jpn, 
1 admit, in the whole range of Criminal Jurisprudence more difficult 
to decide than the question of responsibility which attaches to the com- 
mission of a sudden motiveless murder. Xu most cases the Court is re- 
lieved from the difficulty by the medical evidence ; but when such evi- 
dence shows, as the result of careful inquiry, that no symptoms of in- 
sanity have been traceable since the commission of the act, and leaves it 
to be inferred that the prisoner was sane,— that is, conscious of right 
and wrong, and of the consequences of tbe act when be committed it : 
while, on the other hand, there is the glaring insanity of the act itself, 
and the statement of the prosecutor th^lthe prisoner was mad, some 
years before, — I confess it requires a most can*ul examination of the 
case, and the utmost cautiou in weighingthe medical evidence, in order 
to arrive at a safe and just conclusion. With reference, however, to the 
prisoner being a low’ animal, or of a low order of intellect, it would, I 
think, be as dangerous as it would be unjust, in the consideration of 
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such a question, to admit of degrees of insanity, and to allow the extent 
of the mental ’ and moral consciousness to be the measure of the punish* 
ment. The criminal, in every such case, mast be either out of hie mind, 
and wholly irresponsible, or lie had the power to resist the homicidal 
impulse, and did not, and is answerable for the consequences, The 
Court can admit of no middle ground in judging of the criminality of 
the aet, and the responsibility attached to it. In the latter case, the 
prisoner would justly suffer the extreme penalty of the law ; in the 
former, being, irresponsible, he should be acquitted, and confined m a 
madman, until he is pronounced to be sane, and it would be safe to let 
him loose.” 

“ From the well-known cafee of Maonaghten, tried in the Hon6e of 
Lords, 1848, Taylor, in his work on Medical Jurisprudence (p. 854, 
Fifth Ed.), .deduces the inference that a complete possession of reason is 
not held to be essential to constitute the legal responsibility of an of* 
fender; and a little further on, referring to Jameson's Lectures on In- 
sanity, be stated, the ‘ worst lunatics have an abstract knowledge that 
right is right, and wrong, wrong;’ but, in true iusanity, the voluntary 
power to control thought and actions is impaired, limited, or overruled 
by insane motives. A lunatic may have the power of distinguishing 
right from wrong, but it is contended, from a close observation of the 
insane, that be has not the power of choosing right from wrong. A 
criminal is punishable, not merely because he has the power of distin- 
guishing right from wrong, but because he voluntarily does the wrong, 
haimag the power to choose the right.” 

" Was the prisoner in this case sufficiently sane to be criminally 
responsible ? There is no evidence to prove that lie was mad. He was 
not suffering from any particular delusion of mind. In judging, there- 
fore, of the crime, as the result of homicidal mania, it would be a dan- 
gerous doctrine to judge only of the insanity of the prisoner from the 
insanity of the act. Under this reasoning, and upon snob ground; al- 
most every crime might he palliated or excused. Absence of motive 
alone is net a safe criterion. Thera must be other evidence of insanity 
before a criminal can he pronounced irresponsible. See Taylor upon tbia 
point, in bis work cited above. Tbeeentence passed by this Court in 
the case cited by the Officiating Commissioner was transportation for 
life, on the ground of the prisoner possessing a low intellect," , 

« The sentence now recommended is based upon this precedent.. If I 
could be persuaded that low intellect was a mental condition which gaye 
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the possessor invariably less control over bis actions than a higher de- 
gree of intellect, irrespective of moral feeling, I might come to the con- 
clusion that he was necessarily less responsible ; bat still there would be 
some responsibility j and, if responsible at all, the law must take its 
course. Bat as in judging of the act, I do not think the punishment 
should depend upon the degree of insanity, so^lso I would not allow the 
responsibility of the act to be affected by a higher or lower order of in- 
tellect. I think the prisoner in this case, whatever his intellect was, 
had the power to control the homicidal impulse j and, as instead of re- 
sisting it, he indulged in it because it gave him pleasure, he justly de- 
serves the extreme penalty of the law. I would sentence him, therefore, 
to suffer death.” 

Dementia affectata comes oftener, perhaps, under the notice of Confta 
in India than any other form of legal criminal insanity. The broad rule 
in this form of insanity is that, when self-caused, it is no excuse for 
crime. If this frenzy, however, have become habitual and confirmed, 
and a criminal act is done by a man while under the influence of it, he 
will stand or fall by the answer to the question — could he help doing it ? 
Thus, Hale says, a man will not be liable to be punished for any crime 
perpetrated under the influence of insanity which is habitual and fixed, 
though caused by frequent intoxication, and originally contracted by 
his own act. 

Not much removed from the above in the well-known plea of moral 
insanity of which Mr. Stephens says 

“ Moral insanity is said, by those who use the phrase, to consign 
a specific inability to understand or act upon the distinction, between 
right and wrong, a sort of moral colour-blindness, by which persons, 
sane in all other respects, are prevented from acting with reference to 
established moral distinctions. Whether such a disease exists, and 
whether particular people are affected by it, are, of course, questions of 
fact like any others. No doubt if its existence in a particular case were 
proved, it would be a ground for acquitting the prisoner, as it would, 
disprove malice. So it might be a good defence to admit that a man 
meant to murder another ; that he had loaded a pistol to shoot him, and . 
pointed it at his head j but to contend that it was fired by a sudden 
involuntary convulsion of the necessary mtisblesand not by the prisoner's 
will, the difficulty is to get the Jury to believe it. The evidence given 
in support of the assertion that a man is “ morally insane,” is, generally 
speaking, at least as consistent with the theory that he was a great fool 
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and a great rogue, as the theory that be was the subject of a special di- 
sease, the existence of which is doubtful." 

The leading case on the question ofjegal insanityis that of R. r. 
Macnaghten. In it the following questions were put, and the following 
answers received from the English Judges t 

“ 1 »t , — What is th#law respecting alleged crimes committed by 
persons afflicted with insane delusion in respect of one or more particu- 
lar subjects or persons ; as, for instance, where, at the time of the com- 
mission of the alleged crime, the accused knew be was acting contrary 
to law, but did the act complained of with a view, under the influence 
of insane delusion, of redressing or revenging some supposed grievance 
or injury, or of producing some public benefit ? 

“ 2nd. — What are the proper questions to be submitted to the Jury 
when a person, alleged to be afflicted with insane delusion respecting 
one or more particular subjects or persons, is charged with the commis- 
sion of a crime (murder for example), and .insanity set up as a de- 
fence? 

“3rd. — In what terras ought the question to be left to the Jury as 
to the prUioner’s state of mind at the time when the act was commit- 
ed? 

If a person, under an insane delusion as to the existing 
facts, commits an offence in consequence thereof, is he thereby excus- 
ed? 

H 'oth. — Can a medical man, conversant with the disease of insanity, 
who never saw the prisoner previous to the trial, hut who was present 
during the who trial, and the examination of all the witnesses, be asked 
his opinion as to the state of the prisoner's mind at the time of the 
commission of the alleged crime, or his Opinion whether the prisoOer-was 
conscious, at the time of doing the act, that he was acting contrary to law, 
or whether he was labouring under, and what,, delusion at the rime?" 

To these questions the Judges (with the exception of Maule, 
who gave on his own account a more qualified answer) answered as fol- 
lows:— ■ • } , . 

To the Jirsl question :— w Assuming that your Lordships* inquiries 
are confined to those persons who' labour under such partial delusions 
only, land are hot inother respectsihsane, we are of opinion thify not- 
withstanding the party did the net complained of with a view, under 
the influence of insane delusion) of redressing or revenging some sup- 
posed grievance or injury, or of producing some public benefit, he is 
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nevertheless punishable, according totbe nature of the crime committed, 
if he knew, at the time of committing such crime, that he was acting 
contrary to law, by which expression we understand your Lordships to 
mean the law of the land,” 

To the second and third questions : — That the Jury ought to he 
told in all cases that every man is presumed to be sane, and to possess 
a sufficient degree of reason to be responsible for his crimes, until the 
eontrary he proved to their satisfaction ; and that, to establish a defence 
on the ground of insanity, it must be clearly proved that, at the time 
of the committing of the act, the party accused was labouriug under 
such a defect of reason, from disease of the mind, as not to know the 
nature and quality of the net he was doing, or, if he did know it, that 
lie did not know he was doing wliat was wrong. The mode of putting 
the latter part of the question to the Jury on these occasions has gene* 
rally been, whether the accused, at the time of doing the act, knew the 
difference between right and wrong, which mode, though rarely, if ever, 
leading to any mistake with the Jury, is not, as we conceive, so accurate 
when put generally, and in the abstract, as when put as to the party's 
knowledge of right and wrong in respect to the very act with which he 
is -charged. If the questiou were to be put as to the knowledge of the 
accused, solely, and exclusively with reference to the law of the laud, 
it might tend to confound the Jury, by inducing them to believe that 
an actual knowledge of the law of the land was essential in order to 
lead to a conviction j whereas the law is administered upon the principle 
that every one must be taken conclusively to know it, without proof 
that he does knovtr it. 1 1 the accused was conscious that the act was 
one which he ought not to do, and if that act, was at the same time 
contrary to the law of the laud, he is punishable ; and the usaal course, 
therefore, has been to leave the question to the Jury, whether the party 
accused} had a sufficient degree of reason to know that he was doing aa 
act that was wrong; and this course, we think, is correct, accompanied 
with such observations and explanations as the circumstance of each 

particular case may requite.” 

To the /ourth question " The an^yer to this question must, of 
oourse, depend on the nature of the delusion ; but making tire same as* 

, sumption as we ‘did before, that ho labours under such partial delusion 
©uly, and is not in other respects insane,, we think he must beeonsider- 
,ed in: the same situation as to responsibility as if the facts with respect ’ 
to Which the delusion exists were real, For example, if, under the in-' 

■ *• - '• t 
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fluence of his delusion, lie supposes another man to be in the act of at- 
tempting to take away lu's wife, and he kills that man, as he supposes, 
in self-defence, he would bo exempt from punishment* If his delusion 
was that the deceased has inflicted a serious injury to bis character and 
fortune, and he killed him in revenge for such supposed injury, he would 
be liable to punishment." 

And to the last question : — " We think the medical man, under 
the circumstances supposed, cannot in strictness be asked his opinion in 
the terms above stated, because each of those questions involves the de- 
termination of the truth of the facts deposed to, which it is for the Jury 
to decide ; and the questions are not mere questions npon a matter of 
science, in which ease such evidence is admissible. Bat where the facts 
are admitted or not disputed, and the question becomes substantially 
one of science only, it may be convenient to allow the question to be 
put in that general form, though the same cannot be insisted on as a 
matter of right/' 

In conclusion, reference must be made to the question, what treat- 
ment is to be pursued towards one supposed to be insane who bas com- 
milted the crime, aud is sent for examination to the Civil Surgeon with 
regard to his state of mind ? 

'< Here it, of course, becomes the duty of the Civil Surgeon at once 
to endeavour to distinguish how much of any disorder of the intellectual 
faculties which the culprit may present is dependent npon physical, aud 
how raueh upon mental, causes. He has either been brought in, very 
.shoitly after the deed of violence, heated, panting, and almost wild with 
rage or terror ; or pale, tremulous, prostrated, and horror-stricken; or 
where the act bas been done at a distance, he has been hurried in ou 
foot, from thannuh to thanuah, perhaps a distance of from thirty to fifty 
miles, exposed to the scorching mid-day sun, and to the night cold, 
roughly treated, aud, in short, the subject of neatly all those causes 
which would most tend to unsettle for a time the steadiest intellect; he, 
iu fact appears before the medical officer more like a wild beast dragged 
from jungle, than the quiet- maunered, commonplace native that he or- 
dinarily is. '1‘hese circumstances being carefully . looked to aud discri- 
minated, the medical officer may—upoh, observing that his eyes are in- 
flamed, his head hot, his tongue foul, and his pulse excited, and, upon 
learning that be is sleepless at night--fecl disposed to exercise the reme- 
dial portion' of his art, and to prescribe purgatives, nauseants, sedatives, 
low diet, aud cold effusion. 1 allude especially to this point, as I have 
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seen such a course inconsiderately adopted, under such circumstances, by 
men of experience ami, judgment ; have felt myself bound to counsel 
against it. In these eases, unless the physician be convinced, either that 
treatment is necessary to save the individual's life {which will very rare*- 
ly, indeed, happen', or that the experiment of treatment will aid him in 
forming or confirming his diagnosis (a dangerous course, which can only 
be undertaken by those who possess unusual tact in the investigation of 
such cases), it is always safer and fairer towards the subject of our 
scrutiny to leave his case untreated, under the most careful watching,. 
In fact, with regard to food, lodging, dress, opportunities of ablution, ' 
&c., he should be permitted to remain, as far as the fact of his being in 
a jail will admit of, as nearly as possible under the circumstances to 
which he has been accustomed. Indeed, if it can be clearly proved that 
be lias been in the habit of drinking spirits or of using drugs, theses 
should be allowed him, in moderate quantities, witji very cautious ob~ 
servation of their effects. Under these circumstances, it may fairly be 
expected that the effects, of intoxication, whether by sbarab or ganja, * 
will gradually pass off, and that all unwonted excitement, the result of 
terror or ill-usage, will be calmed down ; but cerebral irritation, depend- , 
ing upon actual vascular changes, will not be removed : fever will rim 
its course (and may be allowed to do so until the medical man has fully 
recognized its presence, and has judged whether it did ov did not proba- 
bly exist previous to the ciiuie). The true mania will probably remain 
unaffected, except in character and degree. It appears to be generally 
stated, by those medical men who conduct asylums near large towns, 
where recent cases are brought in at once, that instances of acute mania 
are remarkably common, and are in a very large proportion of cases 
highly remediable. It is only after the trial that the physician can be 
justified in treating tbe criminal lunatic ; it, can never be an act of justice 
nor of humanity to place one who has committed a maniacal act sane 
before a Jury who are to try him for roprder. J confidently believe that 
there are some who have been hanged in consequence of this nimia de * 
ligeniia medicorum” , X 

« The most difficult class of castfwet with in this country is pro- 
bably that in which individuals, of #|eidedh* and conspicuously weak 
intellect, but gifted with a degree bf limning almost compensatory to: 
the higher faculties in which they are deficient, having been made tools 
of by dangerous persons in effecting their nefarious designs, fall into 
the hands of the authorities, who demand reports upon the slate off their 
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minds as accountable beings. Here, however, the contest between the 
intellect of the Surgeon and that of .the idiot, should, of course, termi- 
nate in favor of the former, especially as these impostors, if watched 
sufficiently long, rarely fail to neglect or over act their parts." 

"The chief modes of judging of the insanity or sanity of natives is 
by observing whether they adhere to their rules of caste, or the customs 
laid down in their religion by having surveillance maintained upon 
them by tbe Native Doctors* and by their fellow-prisoners (an unsafe 
practice) ; by watching them when they are unconscious of observation; 
by noticing whether they are sleepless by night , and also by applying 
most of the other plans of investigation which we have recourse to in 
England. Dr. Kenneth McLeod lias recently told me of a case in which 
a prisoner feigning insanity and dumbness, a as detected by the admi- 
nistration of chloro-form.” 

“The mind# of natives are not free from tendency to religious mo- 
nomania. Indeed, constant breeding upon the laws and fables of a wild 
and k bloody superstition, must, unquestionably, sometimes unhinge the 
narrow intellects of these wretched fanatics. Still, where the crime 
assumes the character of any one of a set of barbarous practices, which 
it' has long been the steady purpose -of our lawgivers to extirpate from 
the land, and especially where, even as in the ease, of human sacrifice, the 
perpetrator, cannot deny that, even upon his own explanation of his mo- 
tives, he has committed the act with a direct view to his own advantage, 
it is evident that a plea of insanity must not be met with any yielding 
of misplaced compassion ." — Chei ers. 


THE SPECIFIC RELIEF ACT, BY M. C. MITRA, 

M. A., B. L. 

Baboo Mahendra Chandra Mitra, M. A., B. L., a distin- 
guished pleader of the Hooghly Judge’s Court, has very lately 
published an editiop of the Specific Relief Act (Act I. of 1877) 
with copious notes illustrated, by Indian as well as English 
Cases with an elaborate Index and an Appendix containing 
the objects* and reasons as stated by Sir Arthur Hobhouse in 
introducing the bill into Council. This is an , excellent work. 
Its printing and get up is very nice. No one* who reads the 
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book will have any doubt that the author has bestowed con- 
siderable labor on this his first production. It contains 
many judicious remarks, and the style of the notes are neat, 
clear and precise. It is difficult to speak too highly of the 
skill which has been shown in the selection and arrangement 
of the rulings, both English and Indian, under the different 
sections of the Act, which clearly explain and illustrate them. 
We hope this very useful work shall find place in the library 
of every professional man. We need not here mention that 
the success of this journal has encouraged our countrymen to 
edit law books - , a business formerly monopolized by European 
barristers-at-law. And we have reasons to hope that within a 
very short time, the barristers will be relieved of their much 
onerous work of annotating and publishing law books which 
henceforth they will willingly leave to natives, who, as Lord 
Macaulay observed, are “ so sharp legal practitioners, that no 
class of human beings can bear a comparison with them,” and 
who therefore no doubt can make good digests and annotations 
useful to. the bench, the bar and the public at large. In order 
to enable our readers to form an opinion of their own, we make 
the following extracts from the work under notice 

“PART HI. 

OF PREVENTIVE RELIEF. 

CHAPTER IX, 

Or iNJCNCTiONS’GSKERALtY. • 7 

52. Preventive relief is granted at the discretion of the Court by 

Preventive relief how injunction, temporal or perpetual, 
granted. ■ , ... 

58. Temporary injunctions are such as are to continue until a 

‘ specified time, or until the further order of the 

Temporary iitjunc- C(mrt> They may he granted at any period of a 

* loa8 ‘ euit, aud are regulated by the Code of Civil Pro- 

cedure., 
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A perpetual injunction cau only be granted by the decree made nfc 
the hearing and upon the merits of the suit : 
Perpetual injunctions. d e f T en< l aja t hereby perpetually enjoined from 

the assertion of a right, or from the commission of an act, which would 
be contrary to the lights of the plaintiff. 


CHAPTER X. 

Of Pbaputgal Injunctions. 

54. Subject to the other provisions contained . in or referred to by 
this Chapter, a perpetual injunction maybegrant- 
e d to prevent the breach of an obligation exist- 
ing in favour of the applicant, whether express- 
ly or by implication. 

When such obligation arises from contract, the Court shall be guid- 
ed by the rules arid provisions contained in Chapter II. of this Act. 

When the defendant invades or threatens to invade the plaintiffs 
right to, or enjoyment of, property, the Court may graut a perpetual 
injunction in the following cases (namely) — 

(a) where the defendant is trustee of the property for the plain- 
tiff ; 

(5) where there exists no standard for ascertaining the actual da- 
mage caused or likely to be caused by the invasion ; 

(c) where the invasion is such that pecuniary compensation would 
not afford adequate relief ; 

(d) where it is probable that pecuniary compensation cannot be 
got for the invasion \ 

{e) where the injunction is necessary to prjevfint a multiplicity of 
judicial proceedings. 

Explanation.**- For the purpose of this Section a trademark is 
property, , ' * 

Illustrations ; 

(a.) A lets a cm tain land to B r and B contracts not to dig sand or gravel there- 
about.: A may, sue for an injunction to restrain B from digging in violation of 
hi* contract, , ' 

(/>.) A trustee threatens n breach of trust, His co-trustees, if any, should, and 
th'- beneficial owner sue for an injunction to prevent the breach. 
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(&) The directors of a public company aro about to p \y a dividend out of 
capital or borrowed money. Any of the shareholders may sue for an injunction to 
restrain them. 

(d.) Tho directors of a fire and life insurance company are about to engage in 
marine insurances. Any of the shareholders may sue for an injunction to restrain 
them. 

(e.) A, an executor, through misconduct or insolvency, is bringing the pro- 
perty of the deceased into danger. The Court may grant an injunction to restrain 
him from getting in the assets, 

(/■) A, a trustee for B, is about to miAc an imprudent sale of a squill part of 
the trust-property. B may sue for an injunction to restrain the sale, even though 
compensation in money would have afforded him adequate relief. 

(g) A makes a settlement ’(not founded on marriage or other valuable con- 
sideration) of an estate on B and his children. A then contracts to sell the estate 
to C. B or any of his children may sue for an injunction to restrain the sale. 

(h.) In the course of A’s employment as a vakil, certain papers belonging to 
In’s client, B, come rinto his possession. A threatens to make these papers public, 
or to communicate their contents to a stranger. B may sue for an injunction to 
restrain A from so doing. # 

(L) A is B’s medical adviser. He demands jnoncy of B ^ftich B declines to 
pay. A then threatens to make known Hie effect of B’s communications to him as 
a patient. This is contrary to A’s duty, and B may sue for an injunction to restraiu 
him f rom so doing. 

(j.) A, the owner of two adjoining houses, lets one tQ B, and afterwards lets 
the other to C. A and C begin to make such alterations in the house let to C as 
will prevent the comfortable enjoyment of the house let to B. B may sue for an 
injunction to restrain them from so doing. 

(A.) A lets certain arable lands to B for purposes of husbandry, but without 
any express contract as to the mode of cultivation. Contrary to the mode of cultL 
vation customary in the district, B threatens to sow the lands with seed injurious 
thereto and requiring many years to eradicate, A may sue for an, injunction to 
restrain B from sowing the lands in contravention of his implied contract to use 
them in a husbandlikt manner. 

(/.) A, B, and 0 aro partners, tho partnership being determinable at will. A 
threatens to do an act tending to the destruction of the partnership property. B 
aud 0 may, without seeking a dissolution of the partnership, sue for an injunction 
to restrain A from doing the act. 

(m.) A, a Hindu widow in possession of her deceased husband’s property, 
commits destruction of the properly without auy, ^j^(Jse sufficient to justify her in 
so doing. The heir cxpcqlant may sue for ait injuh$fen to restrain her. 

(u.) . A, B, and C arc members of an undivided' Jliadu ft mily. A cuts timber 
growing on the' family property, and threatens to de$foy part of the family-house 
and to sell some of the family-utensils. B ami C may sue for m injunction to res- 
train him. .■ 

(o.) A, the owner of certain houses in Calcutta, becomes insolvent. Bbtiya. 
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thorn/ from the official assignee ami outers Into possession. A persists in trespass* 
ing on and damaging the houses, and B is thereby compelled, at considerable ex- 
pense, to employ men to protect the possession. B may sue for an injunction to 
ecstraih ’fnrthcr acts of trespass. 

(p ) 'the inhabitants of a village claim a right of way over A’s land, In a 
emit against' ae^eraf of them, A obtains a declaratory decree that his land is subject 
to no such right. Afterwards each of the other villagers sues A for obstructing 
his alleged right of way over the land, A may site for an injunction to restraiu 
them. 

(q ) A, in an administration -suit to which a creditor, B, is not a party, obtains 
a decree for ih$ administration of C’s assets, 8 proceeds agamst O’e estate for his 
debt. A may sue for an injunction to restrain 3. 

(r.) A and B arc in possession of contiguous lands and of the mines under- 
neath them. A works his mine so as to extend under B’s mine, and threatens to 
remove certain pillars which help to support B’s mine. B may sue for an injunc- 
tion to restrain him from so doing. 

(*.) A rings bells or makes some other unnecessary noise so near a house as 
to interfere materially and unreasonably with the physical comfort of the occupier, 
B. E m^r sue for ai^in junction restraining A from making the noise. 

(/) A air with smoke so as to interfere materially with the phy- 

sical comfort of B and C, who carry on business in a neighbouring house. B and 
C may sue fur an injunction to restrain the pollution. 

(w.) A infringes B’s patent. If the Court is satisfied that the patent is valid 
end has been infringed, B may obtain an injunction to restrain the infringement. 

(o.) A pirates B’s copyright. B may obtain an injunction to restrain the 
piracy, unless the ‘work of which copyright is claimed is libellous or obscene. 

(w.) A improperly uses the trademark of B, B may obtaiu an injunction to 
restrain the user, provided that B s use of the trademark is honest, 

(a? ) A, a tradesman, holds out B as his partner against the wish and without 
the authority of B. B may sue for an injunction to restrain A from so doing. 

(y,) A, a Very eminent man, writes letters on family topics to B. After the 
death of A and B, 0, who is B’s residuary legatee proposes to make money by 
publishing A’s letters. D, who is A’b executor, has a property in the tetters, and 
may sue for an injunction; to restrain 0 from publishing them. 1 

is.) A carried on ^msatiufactory, and B is his assistant In the course of his 
business A imparts to 8 a secret process of value, B afterwards demands money 
of A, threatening, in case o&refuaal, to disclose the process to 0, a rival manufac- 
turer. A may sue for m injunction to restrain B from disclosing the proceed. 

u A writ , of injunction may be described to be a judicial process, whereby a 
parly is required 1 to do a particular thing or to refrain from doing a particular 
thing, according to ttte exigency of the writ. The most common form of injunc- 
tion . is that which operates as a restraint upon the party, in the ekcreise of tlie real 
Ibr euj^jted rights, and is sometimes called *the remedial wjrit of injunction. ’ 
The pthlr form commanding an act to bo done is sometimes called ‘ the judicial 
VritV /because tesbea after a decree, and is in the nature .of ah execution to on- 
. foica the flame j as for instance, it may contain a direction to the party-defendant 
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to yield up, or to quit, or to continue the possession of, the land or other property 
which constitutes the subject matter of the decree, in favor of the other party. 
The object of this process, which is most extensively used in equity proceedings, 
is generally preventive and protective rather than restorative ; although it is by no 
means confined to the former. It seeks to prevent a meditated wrong more often, 
than to redress an injury already done.” — Story, Eq. Juris., Set's. 801 and 802. 

Illustration («) — City of London vs. Pwjh, 4, Bro. P. 0., 395. 

( 0 ) — Vide, Story, Eq. Juris , Sections 854, 890 and 904. As the object of such 
bills is to prevent multiplicity of suits by determining the right of the parties upon 
issues directed by the Court, if necessary, for its information, instead of suffering 
the parties to be harrassed by a number of separate! suits, in which each suit would 
only determine the particular right in quest ion between the plaintiff and the de- 
fendant in it, such a bill can scarcely he sustained, where a right is disputed be- 
tween two persons only, until the right has been tried and decided upon at law.” — 
Mitf. Eq. 1\ 0., by Jeremy, 145, 140. 

Illustration {f ). — Vide, Story, Eq Jut! See. 954 ; also Anon , 6, JVladd., 10. 

Illustration {h,\ — Vide, Story, Eq. Juri See. 945. 

illustration (j ).— Palmer vs Paul, 2, L. J., Ch. 154. 

Illustration (k). — Pratt vs. Unit 2, Mad., 02. 

Illustration \ l).— Miles vs. Thun /.*, 9, Sim., 009. 

illustration tin), — Vide, B. L. 1\., Sup. Vol., p. 10. 

Illustration [n) — Vide, J. klalkart vs. Copal Panday , 20, W. R., 108. Held, 
that the plaintiff was entitled to a perpetual injunction directed, particularly to de- 
fendant's trespass, and the defendant ought to be restrained from excluding plain- 
tiff from joint possession, and from taking, retaining or giving exclusive posses- 
sion of the lamb 

Illustration (o). — llod son vs. Dure, 2. Jur., N S , 1014. 

Illustration QA— Weal vs IP. Middlesex Water-works Co 1, Jac. & W., 
358 

Illustrations (r) arid (* ) . — The Court will interpose injunction to stay a nui- 
sance which is serious and permanent, and will have inference not only to its pre- 
sent but to its prospective effect upon the comfort of the occupier of the land as 
well as its permanent \ alue. — Story, Eq. Juris, Sec 929 d. 

The subject of the right of riparian owners to leliei in equity against diversion 
and corruption of the water.-— Hohruaa vs. The Boiliny Spring Bleaching and Co., 
1, Ale’ Cart or, 335. Where a more trespasser digs into and works amine to the in- 
jury of the owner, an in junction will be granted. — 7, Ves., 308 ; 6, Vos , 147 J 17, 
Ves., 281. Where an adjoining owner’s lands fall in by excavation oO ft. deep for 
the purpose of removing earth to m ike bricks, nu injunction was granted. — 19, Bat- 
bour, 380. It Inis been held that an owner of lots upon a* Boot upon which a rail- 
way is about to be constructed, which will cause special damage beyond whatahe 
company have acquired the right to do under their charter, may maintain a suit to 
enjoin such construction. But the mere fact that property adjoining a street will 
be damaged by the grade of the street, gives the owner no cause of action. — Story, 
Eq. Juris., Sec. 929 a. Injunctions to puwut obstruction to ancient lights bv the 
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erection of buildings are coinnion. — S. C., G, Jur., N. S , 1109 ; and Lackersteei\ vs. 
Tarucknath Poramanic , Cor. Eep., 91. How far discharging sewage into a stream 
is a nuisance — Hohnian vs. B. S. B . Co., 1, Mc’Carter, 335 ; also Goldsmith vs. 
Tunbridge Wells Com , 12, Jur, N. S., 308, Informations in equity have been 
maintained against a public nuisance by stopping a highway.— Story, Eq. Juris., 
Secs. 923 and 924. 

Illustration (r). — Where an attorney sold his business and covenanted with 
the purchaser that he would not practice as a solicitor or an attorney in any part of 
Great Britain, for the space of twenty years, without the purchaser’s consent, the 
Court granted an injunction to restrain the solicitor from infringing his covenant. — 
Whittaker vs. Howe , 3, Beav,, 383; Giles vs. Ilart, 5, Jur.,N. S., 1381. The 
Court will not be prevented to grant an injunction when a penalty imposed upon a 
solicitor’s clerk for breach of an agreement not to practise within a certain distance 
of his employer’s place of business, is clear in record —Howard vs. Woodward, 34, 
L, J„ Ch. 47. Where the lease of a house and the good-will of the trade of a cheese- 
monger were sold by a word of mouth, upon an understanding that the vendor 
should not set up the same trade in the same street, the Court of Chancery res- 
trained the vendor from infringing the oral contract. — Addison on “ Contracts,” 
p. 1104. Vide t Lord Lonsdale vs. Cu riven, 3, Bligh., A. C. f 308. 

Illustration ($)* — Where the plaintiif’s house was so near the church that ihe 
five o’clock bell rung in the morning disturbed her, and it was agreed by her ami 
the church-wardens and parishioners in vestry assembled, that a cupola and clock 
should be erected by her on the church, and that in consideration of this being 
done, tho five o’clock bell should not be again rung during her life, ami the cupola 
and clock were accordingly erected, and the bell was sibneed for two years, after 
which time it was rung again, the Court of Chancery held that the agreement was 
binding upon tho parish, and decreed ai^injunction against the ringing of the bell. 
— Martin vs. Nothin, 2, P. Wins., 2GG ; Vide , also Morris vs. Caiman , 18, Ves., 437. 
The parish bell was prevented to bo rung in the following cases : — 

Harmar vs. Plane , 14, Ves., 132 ; Hogg vs Kirby , 8, Ves., 223, 224 ; Wilkin 
vs. A ikin, 17, Ves., 424 ; Universities of Oxford and Cambridge vs. Richardson , 6, 
Ves., 705, 70G; Colburn vs. Simms, 2, Hare. Rep., 543, 553; Sweet vs. Cater , 11, 

Sim., 572 ; Simms vs Marn/at , 7, Eng. Law and Eq. R , 330. Consult also Sturv, 
Eq. Jur., Sections 930, 931, 942, 933, 931, 935, 93G. 

Illustration (u). — Barcfield vs. Nicholson , 2, Sim, & Stu., 1; Addison on 
“ Contrails,” pp. 121, 122, 1104. 

Illustration (w).— A man is not to sell his own goods under the pretence that 
they are the goods of another man ; he cannot be permitted to practise such a de- 
ception nor to use the manner which contribute to that end. He cannot, therefore, 
he allowed to use names, marks, letters, or indicia by which he may induce pur- 
chasers to believe that the goods which he is selling are the manufacture of ano- 
ther person. — Perry vs Truefett, 6, Beavan R., GG ; Farina vs. Silverlock , 6, De G. 
M. & G , 214 ; Also Hunt vs. Maniere, 34, Le J., Ch. 142 ; Ewing & Co. vs. Grant 
Smiths Ch., Hydes Reports, Vol. II. p. 185. 

Illustration ( )/). — The publication of letters in violation of a trust or con fi- 
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deuce founded in contract, or implied from circumstances, is restrained. — Lord 
Peicival vs. Phipps, 2, Ves. & Beam., 19, 24. The question was raised whether a 
literary or a scientific lecture can he published without authority.— Abemettey vs. 
Hutchinson , 3, Law Journal, Reports Chancery, 209. No person has a right to pi- 
rate a dramatic performance. An injunction will he grauted against publishing a 
magazine in a party’s name, who has ceased to authorize it. — Hogg vs. Kirby , 8 f 
Yes., 215 ; Maule, J. observed : — “ We cannot say that a fair account of proceed- 
ings, which must be public and not ex parte is not, generally speaking, a justifiable 
publication. I say, generally, not universally, for matters may take place in 
Courts of Justice, the publication of which would be injurious to the public.”— 
Ifoarc vs. Silver lode, 9, C. B , 20. “The publication of cx parte proceedings, even 
of a civil nature, when they arc injurious to the characters of individuals, cannot 
be justified.” — Starkio, <l Law of Libel and Slander,” Vol. I, p. 2G5. 

Illustration (x) is Ilnuth vs Webster, 10, Beav., 5G1. 

An injunction was refused when sought against a chemist for selling a quack 
medicine under a false and colourable representation that it was the medicine of 
the plaintiff, who had not any such medicine of his own with which the quack 
medicine would conic in competition. — Clark vs. Freeman , 11, Beav., 112, il In a 
moral view the publication of such letters, unless and in cases where it is necessary 
to the proper vindication of the rights or conduct of the party against unjust claims 
or injmious imputations, is perhaps one of the most odious breaches of private 
confidence *'— Story, Eq. Juris., Sec. 94G. 

Illustration f z). — Morrison vs. Moat , 25, Juris., 789. 

A suit for injunction to lesirain sub-letting —7, Bom. H. C. R., A. C. J., p. 
1G9. Where a trespass of a continuing nature has been committed by the de- 
fendant, but has been discontinued before suit brought, the Court will not interfere 
by injunction to restrain the defendant from continuing such trespass, merely be- 
cause the plaintiff entertains vague apprehensions that the trespass may be recom- 
menced. — 8, B. II. 0. TL, 0, C. J , ]>. 85. An injunction to prevent waste. — 2, B. 
II. C. R., A. C. J., p, 98; also consult Prosonno Moyer, Danny, Appellant , 14, W. R., 
409.— Injunction to deposit money in Court under ’Sec 92 of Act VIII of 1859 — 
16, W. R., 297. An injunction in respect of property cannot be maintained after 

a claim is dismissed or pending in appeal.— 14, W. K , 384. 

Where a decree-holder agrees for a good consider.!.' ion not to enforce his decree, 
the Court may legitimately, on the suit of an opposite parly, issue an injunction 
against the former, not to do what he has agreed not lo do, Sec. 206, Act VIII of 
1859 notwithstanding. — Kobo Kissen Mookeijee vs. Deb Nath Roy Chowdhury and 
others , 22, W. R , 194. 

The purchaser of a share of a decree failing to get the Court executing it to 
put him on the record for the purpose of obtaining tin; benefit of the decree, has 
no right to an injunction to prevent the decree -holder from executing the whole 
decree without regard to the salo, even if the purchase is made on behalf of the 
judgment-debtor. — Mussamut Rokimunnissa, Appellant , vs. Nowab Lealcat All , Jfeg- 
pendent, 22, W. IL, 506. Where the owner of an estate buili several houses upon 
it and sold some of them, subject to a covenant, on the part of the purchaser, that 

? 2 
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ho would kocp the area in front of the houses, inclosed with open iron palisadocs, 
nnd would not suffer a single shop-wimlow to be put up in them, or carry on any 
trade, business, or calling whatever in them, or upon the adjoini% premises, or 
suffer the same to be used to the annoyance, nuisance, or injury of any of the 
bouses on the estate, it was held that all subsequent assignees and purchasers of 
the houses who took them with notice of the covenants were bound by them : and 
fin injunction was granted to prevent one of the houses being used as a girls' 
school, &c.—Kemp vs. Sober , 1, Sin)., N. S., 520. The Court, in granting an ad 
interim injunction will first see that there is a bond fide contention between the 
parties, and then on which side, in the event of obtaining a successful result to the 
suit, will be the balance of inconvenience, if the injunction do not issue, bearing in 
mind the principle of retaining immoveable property in statu quo . On those 
principles, an injunction was granted to restrain the defendants from “ selling, 
alienating, or otherwise disposing of” certain houses, the subject of a suit, in which 
the plaintiff claiming under the will of his father, sought to set aside proceedings 
in execution taken by an executor &c.~-Goincs vs. Carter and others, 1, Ind. Jur., 
N. 8., 411. Injunction granted to restrain* a partner from excluding his co-partner 
from the partnership business and from doing any act to prevent its being carried 
on according to the art icles, ~Vardaehalla Nation vs. Eamaswami Nayakaer and 
others , 1, Mad, II. C. Bep., A. C., 341. In an application for an injunction to res- 
train the use of a trade-mark, it is not a sufficient defence to say there was no 
fraudulent intention, ami that is no reason for not granting the application — 
Graham and others vs. Kerr, Dods and others. 3, B. L. R., App., 4. Proof of actual 
damage is not necessary in order to sustain an action fordnjunction to restrain the 
defendant from collecting, without any title, from the ryots of the plaintiff’s estate* 
two annas rent over and above the full sixteen annas in the rupee. —-Nadir Jammu 
Chowdhury vs. Ram Chunder Surma, W. R., 1861, 362. In a suit to have the por- 
tion of a bund cut by the plaintiff closed up, and for an injunction restraining the 
defendant from so cutting the bund in future as to injure the plaintiff, held, that it 
was material to try the question whether the plaintiff had a cause of action, and 
also the question as to the property in the bund, because if the bund belonged ex- 
clusively to tho plaintiff, the defendant, unless he could prove a right of user, was 
a trespasser, and on the other hand, if it belonged exclusively to the defendant, tho 
defendant had so used his own property as to injure the property of his neighbour.— 
Nmdo Kissore Singh and others , Defendants , Appellants vs Hakeem Ramkmore 
Singh Deb , Plaintiff \ Respondent, 17, W. R., p. 359. 

In a suit for a perpetual injunction against the principal defendants to stop the 
business of brick-making carried on by them on lands which they had taken under 
temporary leases from tho co-defendants, who were holders of small jotes within 
the plaintiff’s semindavy, and to recover damages for alleged injury done to the 
lands, where the evidence showed such a continued use of the land for twenty- 
IN& years for the purpose of brick-making, as raised a strong presumption of 
on the part of the land-lurd, and that, so far from injuring the land,’ 
tbo defendants had placed it in a better condition than it had been in previously, 
held that no case had been made oat for tlic issue of an injunction. — Tarinee 
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Chum Bose, Appellant vs. Ramjee Pal and others , Respondents, 23, \V. R., p. 298. 
Ad interim injunction is allowed after filing of the plaint .— Sreenarain Chucker •» 
butty, 5, B. L. R., 264 ; Roop hall (9tli June 1870) 5, R. L. R., 264. 

Read the following Sections of the Civil Procedure Code (Act X. of 1877) * 

492. “ If in any suit it be proved by affidavit or otherwise 

4i (a) that any property in dispute in a suit is in danger of being wasted, da- 
maged or alienated by any party to the suit, or wrongfully rold in execution of a 
decree, or 

<f (6) that the defendant threatens, or is about to remove or dispose of his 
property with intent to defraud his crcditoie, 

“ the Court may by order grant a temporary injunction to restrain such act, 
or give such other order for the purpose of staying and preventing the wasting, 
damaging, alienation, sale, removal or disposition of the property as the Court 
thinks lit, or refuse such injunction or other order." 

493. “ III any suit for restraining the defendant from committing a breach, 
of contract or other injury, whether compensation be claimed in the suit or not, 
the plaintiff may, at any time after the commencement of the suit, and either be- 
fore or after judgment, apply to the Court for a temporary injunction to restrain 
the defendant from committing the breach of contract or injury complained of, or, 
any breach of contract or injury of a like kin^ arising out of the same contract or 
relating to the same property or right. 

“ The Court may by order grant such injunction on such terms as to the dura- 
tion of the injunction, keeping an account, giving security, or otherwise as the 
Court thinks tit, or refuse the same. 

“ In case of disobedieuee, an injunction granted under this Section or Section 
492 may be enforced by the imprisonment of the defendant for a term not exceed- 
ing six months, or the attachment of his property, or both. 

“No attachment under this Section shall remain in force for more than one 
year, at the end of which time if the defendant lias not obeyed the injunct'ou, the 
property attached may be sold, and out of the proceeds the Court may award to 
the plaintiff such compensation as it thinks fit, and may pay the balance if any, to 
the defendant." 

494. “ The Court shall in all cases, except where it appears that the object , 
of granting the injunction would be defeated by the delay, before granting an in- 
junction, direct notice of the application for the same to be given to the opposite 
party." 

496. An injunction directed to a corporation or public company is binding 
not only on the corporation or company itself, but also on all members and officers 
of the corporation or company whose personal action it st^ks to restrain ” 

496. 41 Any order for an injunction may be discharged, or varied, or set aside 
by the Court, on application made thereto by any party dissatisfied with such or- 
der,’' 

497. “ If it appears to the Court that the injunction was applied for on in- 
sufficient grounds, or if, after the issue of the injunction, the suit is dismissed or 
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judgment is given against the plaintiff by default or otherwise, and it appears to 
the Court that there was no probable ground for instituting the suit, 

“ the Court may, on the application of the defendant, award against the plain- 
tiff in its decree such sum, not exceeding one thousand rupees, as it deems a 
reasonable compensation to the defendant for the*cxpense or injury caused to him 
by the issue of the injunction : 

“ Provided that the Court shall not award under this Section a larger amount 
titan it might decree in a suit for compensation. 

An award under this Section shall bar any suit for compensation in respect 
of the issue of the injunction.” 

55. When to prevent the breach of an obligation it is necessary 
,, , A .... to compel the performance of certain acts which 

Mandatory injunctions. . 1 

the Court is capable of enforcing, the Court nmy 

in its discretion grant an injunction to prevent the breach complained 

of, and also to compel performance of the requisite act. 

Illustrations', 

(a.) A, by new buildings, obstructs lights t«> the access and use of which B 
has acquired a right under the Indian Limitation Act, Part IV. B may obtain an 
injunction, not only to restrain A«£rom going on with the buildings, but also to 
pull down so much of them as obstructs B’s lights. 

(6.) A builds a house which eaves projecting over B s land.* II may sue for an 
injunction to pull down so much of the eaves as so project 

(o.) In the case put as illustration (<*) to Section 51, the Court may also order 
all written communications made by B, as patient, to A, as medical adviser, to be 
destroyed. 

(d.l In the case put as illustration (y) to Section 54, the Court may also order 
A’s letters to be destroyed. 

(e.) A threatens to publish statements concerning B which would be punish- 
able under Chapter XXt of the Indian Penal Code. The Court, may grant an in- 
junction to restrain the publication, even though it may be shown not to be inju- 
rious to B’s property. 

if*) A, being B's medical adviser, threatens to publish B’s written communi- 
cations with him, showing that B has led an immoral life. B may obtain an in- 
junction to restrain the publication. 

ty.) In the cases put as illustrations (o) and (w) to Section 54, and as illustra- 
tions (e) and (/) to this Section, the Court may also order the copies produced by 
piracy, and the trademarks, statements, and communications therein respectively 
mentioned, to he given up or destroyed. 

Illustration la) is the case of Smith vs. Smith, 23, W. R., 771 ; Jmtl vs. Chap- 

2, N, S., 931. Where it was covenanted by the lessee of an inn that 
hfc will it open and not discontinue it, the Court refused to grant an injunction 
to enforce the specific performance of the contract. — Hooper vs. Brodick , 11, J5im- 
, JThe sale of a good will of a partnership.— Story, Eq. Juris., Sec. 951 d 
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No remedy against illegal taxation.— Wilton yh. The Mayor of Xew 1^/*/;, --Story, 
Eq. Juris,, Sec. 951 a. The mere fact that the defendant uhen re-building the 
house built its new front wall in advance of the plaintiff's, thus encroaching on the 
defendant’s own verandah in breach of the agt cement, is not sufficient in itself to 
justify the Court in granting a mandatory injunction ordering its removal. — Ran~ 
chod Jamnadas , 10, B. H. C. It , 95. 

Injunction when refused. 56. An injunction cannot be granted — 

(a) to stay a judicial proceeding pending at the institution of the 
suit in which the injunction is sought, unless such restraint is necessary 
to prevent a multiplicity of proceedings ; 

(J) to stay proceedings in a Court not subordinate to that from 
which the injunction is sought ; 

(c) to restrain persons from applying to anv legislative body ; 

(d) to interfere with the publics duties of any department of the 
Government of India or the Local Government, or with the sovereign 
acts of a foreign Government ; 

(e) to stay proceedings in any criminal matter ; 

If) to .prevent the breach of a contract the performance of which 
would not be specifically enforced; 

(g) to prevent, on the ground of nuisance, an act of which it is 
not reasonably clear that it will be a nuisance; 

( h i to prevent a continuing breach in which the applicant has ac- 
quiesced ; 

(i) when equally efficacious relief can certainly be obtained bjrany 
other usual mode of proceeding, except in ease of breach of trust ; 

(j) When the conduct of the applicant or his agents has been such 
as to disentitle him to the assistance of the Court ; 

(k) where the applicant has no personal interest in the matter. 

Illustrations . 

(а) A seeks an injunction to restrain his partner, B, from receiving the part- 
nership-debts and effects. It appears that A had improperly possessed himself of 
the books of the firm and refused B access to them, The Court will refuse the 
injunction. 

(б) A manufactures and sells crucibles, designating them as “ patent plumba- 
go crucibles/’ though, in fact, they have never been patented. B pirates the de- 
signation A cannot obtain an injunction to restrain the piracy. 

(c) A sells an article called “ Mexican Balm/' stating that it is compounded 
of divers rare essences, and has sovereign medical qualities. B commences to sell 
a similar article to which he gives a name and description such as tb lead people 
into the belief that they are buying A's Mexican Balm. A sues B for an injunction 
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to restrain the sale*. B allows that A’s Mexican Balm consists of nothing but 
boo r»t* al hog's lard. A's use of his description is not an honest one, and he cannot 
obtain tin injunction. 

Claim {a). — Vide, Roy Litchmeeput Singh Bahadoor, Appellant , 20, W. R., 
11 ; Muxsamut Roheemumima, Appellant , 22, W. R. 506 ; Nabob men Mookerjee, 
Appellant , 22/ W. It., 194; Story, Eq. Juris., Section 885. “Indeed, the occasions 
on which an iu junction may be used to stay proceedings at law are almost infinite 
in their nature and circumstances. In geueral it may be stated, that in all cases 
where by accident, or mistake, or fraud, or otherwise, a party has an unfair ad- 
vantage in proceedings in a Court of law, which must necessarily make that Court 
an instrument’ of injustice, and it is, therefore, against conscience that he should 
use that advantage, a court of equity will interfere, and restrain him from using 
the advantage which he has thus improperly gained ; and it will also generally 
proceed to administer all the relief which the particular case requires, whether it be 
by a partial or by a total restraint of such proceedings. If any such unfair ad^ 
vantage has been already obtained by proceedings at law* to a judgment, it will, in 
like manner, control the judgment and restore the injured party to his original 
rights.” 

“The injunction is not confined to any one point of the proceedings at law ; 
but it may be granted at any stage of the suit” — Story, Eq Juris , Sec. 88G. 
“ The general reasoning upon which this doctrine is maintained, is the common 
maxim that cou’ts of equity, like courts of law, require duo and reasonable dili- 
genco from all parties in suite, and that it is sound policy lo suppress multiplicity 
of suits 11 . — Story, Eq. Juris., Sec. 896. “No injunction to a judgment or other 
proceedings at law can be granted against a mistake in pleading’ 1 .— Story, Eq. 
Juris., Sec. 897. 41 Courts of equity will not grant an injunction to stay proceed- 

ings at law, merely on account of any defect of jurisdiction of the Court where 
such proceedings are pending.” — Story, Eq. Juris, Sec. 898. 

Illustration ( d To the question whether courts of equity have authority to 
stay proceedings in the Courts of foreign countries, the answer is in the negativo, 
but they have an undoubted right to control all persons and things within their 
own territorial limits.” — Eden on “ Injunctions,” Ch. VII. pp. 1<U, 142. 

Clause ((/).«— Sec, Emperor of Austria vs. Day and Kossuth, 7, Juris, N. S., 
483. Vide } Story, Eq. Juris., Sec. 951 e. 

Clause (d).— “The question has been made, how far a court of equity has 
jurisdiction to interfere in cases of public functionaries who are exercising special 
public trusts or functions. As to this, the established doctrine now is, that so 
lung as those public functionaries strictly confine themselves within the exerciso 
of those duties which are confided to them by the law, this court will not interfere. 
The court will not interfere to see whether any alteration or regulation which they 
may direct is good or bad ; but if they arc departing from that power which the 
law has vested in them, if they are assuming to themselves a power which the 
law does not give them, this court no longer considers them as acting under au- 
thority m their commission, but treats them, whether they be a corporation or 
individuals merely as persons (haling with property without leg'll authority." 
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“ Courts of equity ofton interpose to prevent their own officer#, or person# 
employed under the authority of the court, from proceedings at law. Thus com** 
tnissioners for the examination of witnesses have been restrained from proceeding 
at law to recover their fees ; and the same principle has bodn applied to an auc- 
tioneer who has s6ld property under an older of couu/*-— Story, Eq Sec. 891. 

Consult Bilk vs. Grey, 6, Sim , 214 ; G lari stone vs, Ottoman Bunts, 9* Jur., N S, 
240. # 

Clause (a),— 1 * Ae, for instance, they will not grant an injunction to stay pro* 
cccdinga on is mandamus oi an indie tin cut, oi an information, or a writ of prohi* 
hition"~*-Eden on M Injunction/ 1 CU. II, pp, 41, 42 ; Story, Eq. Juris, Sec. 891 ; 
Jeremy on Eq Jurisd ” B. 8, Cb. If, See. 1, p. 309, 

Clause (f ) — Vide, Reynolds vs Nt Uon, G, Mad, B , 290 ft If a decree has 
been made against a vendor foi the hpccilic poiformnnoe of a contract for th0 
sale of land, notwithstanding the \rmloi lias not strictly complied with the terms 
of the contract, aud subsequently <i suit is hi ought by the vendor against the vendee 
for the breach of the ccmfiaU, an injirai tion will be gnmted”.-~StOry, Eq, Juris f 
Sccr. 904. 

Clause “Where a party ih guilty of continual and repeated breaches of 
his covenants, although it may hi said that such broaches may bo recompensed 
by icpeated actions of covenant, yet a court of equity ^ ill interpose and enjoin 
the party from further violations of such contract, for without such interposition 
the party can do nothing but repeatedly lesoit to law".— S toty } Eq. Juris., Sec. 90L 
Clause (/).—“ Relief will not be granted by sf ay mg procoeflingR at law, after a 
verdict, if the party applying has been guilty of laches as to the matter of defence, 
oi might, by reasonable diligence, have proeui od^ the lequlslte proofs before the 
trial’ 1 . — Story, Eq Juris , Secs. 895, 895 a 

Clause (*)— The doctrine of laches apphofc ns* no time is fixed by the Limits* 
tion Act 

Illustration (a)+-Li(tlewQod vs Odd mil, II, Price, 97. 

Illustration (5), — Morgan ve. Md Adorn, 36, L J » eh. 228 
57. Notwithstanding Section 56, clause (f) i where a Contract 
injunctions to perform comprises an affirmative agreement to do a certain 
nogstiveagieomwt ac t, coupled with a negative agreement, express 
or implied, not to do a certain act, the circum&iftuee that the Court is 
unable to compel specific performance of the affirmative agreement, shall 
not preclude it ftom granting an injunction to perform the negative 
agreement, provided that the applicant has not failed to perform the 
contract so far as it is binding on him. j| 

, * 

Illustration**^ 

(a,) A contracts to sell to B foi Bs. 1 ,0(1)0 the good-will of a certain business 
unconnected with business premises, and further agrees not to carry on that business 
in Calcutta. B pays A the Bs. 1,000, but A Carries on the business in OslcUtta. 

r 
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Ilie Court cannot compel A to send Lie customers to B, but B may obtain an in- 
junction restraining A from carrying on the business in Calcutta. 

(6.) A contracts to sell to B the good-will of a business A then sets up a 
similar business close by B’s shop, and solicits his old customers to deal with him. 
This is contrary to his implied contract* and B may obtain an injunction to restrain 
A from solicitmg the customers, and from doing any «et whereby their good-will 
may be withdrawn fron^B. 

(c.) A contracts with B to sing for twelve months at B’a theatre and not to 
Bing in public elsewhere. B cannot obtain specific performance of the oontract to 
sing, but he is entitled to an injunction restraining A from singing at any other 
place of public entertainment. # 

(<?.) B contracts with A that he will serve him faithfully for twelve months 
ns a cleik. A is not entitled to a decree for specific performance of this contract. 
But he is entitled to an injunction restraining B fiom serving a rival house as 
cleik. 

fe ) A contractu with B that in consideration of Bs 1,000 to be paid to him 
by B on a day fixed, be will not set up a certain business within a specified ins- 
tance. B fails to pay the money. A cannot be restrained from canyiug on the 
business within the specified distance. 

Vide, Lumley vs. Wagner, lj De G., M & G., 618 ; Kemble vs. Aeon* 6, Simons 
B., 333; Kimberley vs. Jennings, 6, Simons R., 340; Webster vs. Dillon, 3 Jui., 
N. S , 432. 

Tho principle of the jurisdiction is to bind men’s consciences to a fair and 
strict performance of their agreements, not leaving the party with whom the con- 
tract has been broken to the chance of what a jury may give in the shape of da- 
mages, but enforcing, where it eftn, the literal peiforu ance of the contract. ‘Where 
Iheie is a contract containing a positive agreement to do something accompanied 
by a negative agreement not to do another thing, and complete justice can be done 
between the parties, the Court will restrain the breach of the negative agreement, 
although it may bo unable to enforce performance of the positive agreement. But 
the Court rarely interferes where there is no distinct negative stipulation ; but the 
negative -obligation is inferred only from the positive contract.— Peto ve Brighton, 
Uckfield and Tunbridge Welle By., Co., 32, L. J., oh. 677 ; 1, H. and M., 168. Wheie 
a negative douse is merely incidental to the general relief and the entire agreement 
is broken, no relief will be granted in respect of the negative clause *~Brm va 
East Indian & London Shipping Co., 2, H. & M., 404. Where a vessel has been 
mgaged under charter-party for the performance of a particular Voyage the Court 
irill, in certain cases, indirectly enforce performance of the contract by restraining 
he ship-owner fro* employing his vessel in a manner different from that agreed 
ipon .— Di mm tt vs. tiibm, 28, L. J., oh. 80S. ' 
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PEOCESS PEES * 
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Tub following Roles having been confirmed by the Local Government _ 
AND SANCTIONED BY THE GOVERNOR GENERAL IN COUNCIL, WERE TUB* 
LISHBD IN THE “ CALCUTTA GAZETTE*' ON THE 6TH FEBRUARY 1878. 

Recited Rules framed by tht High Court <j f Judicature at fort Wil- 
liam in Bengal, in accordance with Clause I, Section 20 of the 
Court Feet 1 Act of 1870, declaring the Fees chargeable for Serving 
and Executing Processes issued by the High Court in ite Appellate 
Jurisdiction, and by the othei Civil and Revenue Courts established 
within the limits of such Jurisdiction. 

RULE I.— The fees exhibited in the following table shall be charged 
for serving and executing the several processes against 
which they aie respectively ranged 

TABLE OF FEES. 

Taut L<— In the High Court, Appellate Jurisdiction— 

, Proper Fees. 

Rs. A. P. 

Article 1.— Summons to defendants, notioe of appeal, or 
other notice to respondents, when the defendants or respon- 
dents are not more than four in number, one fee ... 3 0 0 

When such defendants or respondents are more than four 
in number, then the fee above mentioned for the first four, and 
an additional fee of 8 annas for every such .person in excess of 
four. 

Article 2.— Summons to witnesses when the witnesses 
named therein are not more than four in number, one fee 3 0 0 

When suoh witnesses are more than four in number, then the 
fee above-mentioned for the first four, and an additidBAl fee of 
8 annas fbr every suoh witness in excess of four. 

Article 8. — Every commission to make a local investiga- 
tion of to take evidence, or for any other |mrpose— 

(a) in respect of the commission .* ..300 

(b\ in respect of the remuneration of the Commissioner, Buch «» 
v ' r , ; as tna Court 

*. e., person who is to execute the commission, per diem ... direct. 


* rids Calcutta Garette, dated 6th February, 1578. 
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Note .*— A sum sufficient- to cover the daily fee (A), for such period as 
may be fixed , by the Court for the purpose; pf executing t^e commission 
must be paid in addition . toL tbA # me.when, the commis? 

•ion is issued* and, if Hfo within 

the period so fixed, a farther jpm>^hil<deQt tocovertbp daily fee (6) 
for the excess period extending from the eDd of that fixed p^iiod.wp to, 
and incisive of, the date of the complete execution bfthe commission, 
must be paid before the Commissioner's report or other return to the 
commission is used. V •;./ 

\ * EsiAvP. 

Article 4, -—Every warrant of t^ person ' .,.30’ 0 

Article 5; — Every, jiile, . notibei proclamation, injunction;, 
or other order, not specified in any preceding Article bf this • 
part ... 300 

Paet II. — In the Courts of Judges, and in the Revenue Conrts 
when the suit in thO’ !|^v#Due Courts in which the process is issued is 
valued at a sum exOCeding ljli 1,000 — , 

' ;rs. a. p. 


Article 1. —Summons to defendant, notice of appeal, or 
other notice io teap^identa when the defendants or respondents 
are not mort ^ tj^h/fohr in number, one fee ... ; , ••• * 

When such defendants or respondents are more than four iu 
number, then tkefee above-men tioiied for the first four, and 
an additional fej» of 8 annas for every such person in excess of 
four/ /. '■ , 

' Article 2.~T~$ampi»os to.. witnesses, when tbe Witnesses 
are not, -more f b®u,jfoiU?.|b number, one fee . ’% 

When tfcmin: fifcwr. ;; ,i, 

fee above* mentioned for ;tbe first four, and an additional fee pf 
8 annas fpir 

tion or f«fc' i* 


0 0 


0 0 




• •■.ifcisw ' a a'isi-' r-1'V.fe 


.A Inefficient j&> 

J|». fosty'Ae fixM'lf '%A.;Couv'poi:',t''' 1 0 rjux^eeu^ 
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sion must be paid in addition to the fee (o) at the time when the com- 
mission is noli completely executed within the period so fixed, a further 
sum, sufficient to coyer the daily fee («) for the excess period extending 
from the etid of that fixed period up to, and inclusive of, the date of the: 
complete execution of the commission, must be paid before the Com- 
missioner's report or other return to the commission is used. 

■ ", . ; ,• •; • • - "• . ' • ,? . its.' a. p. 

Atiiele 4.-— Every process of attachment of property by 
actual seixure — , : ¥ 

"(c) in respect of tbe warrant of attachment . . SI 0 0 

(d) ip respect of each man, necessary to effect thdattach. 
ment and also to ensure safe custody, when such man. is to he 
left actually in possession, per diem... . ... 0 6 0 

ft ole .— The daily fee (d) is to be paid, at, the time of obtaining the 
process for so many days as the Court shall order, not being ordinarily 
less that! 15 days, and the number of daysjeijuired for the coming and 
going of the officer ; but \ihere the officer*?#’ not .to^be left in possession, 
then the daily fee (el) is to be" paid only for the ti#)at tp be occupied by 
the officer going, effecting- tijic attachment, and returning. + When the 
inventory filed by the judgment creditor shows the property to be oi such 
small value, that " the expense ef keeping it in Custody may probably 
, exceed the value, the Court shall fix the fee with reference to the provi- 
sions of section 269 of the Code of Civil Procedure of itS77. , 

•< V'.' v' - ■ Rs. A. P. 

Article 5. — Every process in execution of a decree' by the 
arrest of the person , • y" t,;. i -r,' : 10 0 0 

Arlich 6.— Every ofder foir- tbe %lft: of prdj^e^i; 'other. 
than an order for ; the sale of distrained proj^rty . under Act ! - " 

■ YIII. of leitfc Bengal -Council—' • • •/ 5 < : ,•*; . 

,, ■ . .(<] In reject of the brdet of snip •' ..■ Iv/*'.. ' ,2- 6 0, 

•' ' '.fcyitfay of poundage on' the gri^';ath(30nt tftjwij^ by r 

the'$afe''1o^'’ , fo, ,1,Q{$ y 

together bn all 

;{$ 6f 'thy jiaid When the p-rodees'# 

obtained; and i the poundage (f) must be paid at the time of makiugthe 
application; for payment of the proceeds of sale out of Court, as herein- 
after provided, v • . * - 
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R s. A. F. 

Article 7. — Evety rule, notice, proclamation, injunction, 
or other order not specified in any preceding Article of this 
part ... ...8O0 

Paui’ III — [Except in the suits specified in Part IV.) In the Courts 
of Moonsiff* and of Small Causes, aud iu the Revenue Courts when Part 
II. does not upply. 

Rs. A. P. 

Article 1. — Summons to defendants, notice of appeal, or 
other notice to respondents, when the defendants or respon- 
dents are not more than four iu number, one fee ... 1 0 0 

When suoh defendants or respondents are more than four 
in number, then the fee above-mentioned for the first four, 
and an additional fee of 4 annas for every suoh person in ex- 
cess of fonr. 

Article 2.-— Summons to witnesses, wfren the witnesses , 
aic not more than four in nuipber, one fee , ... ...10 0 

When the witnesses are more than’ four in number, then the 
fee above-mentioned for the fust four, and an additional 
fee of 4 anrfas for every such witness in excess of four. 

Aiticle 8.*— EVeiy commission to make a local investiga- 
tion or to tike evidence, or for any other purpose— 

(а) in respect of the commission ... ... 1 0 0 

(б) in respect of the remuneration of the Commissioner, 
t, e., person utho is to execute the commission, if such person 
be an officer of Government specially appoint^) for the pur- f 

pose, per dierA ... ... ... ...3 0 0 

Note.— A sum sufficient to cover the daily fee (8) for such period as 
may be fixed by the Court for the purpose of executing the commission 
must be paid in addition to the fee ( a ) at the time when the commission 
is issued $ and if the commission is not completely executed within the 
period so fixed, a further sum, Sufficient to cover the daily fee (i) for 
the excess period extending frbm the end of that fixed period dp to, and 
inclusive of, the date, of the complete execution of the Commissioner's 
report or other return* to tire commission is used 

Rs. A. P. 

Article 4.— Every process of attachment of property by 
actual |»izure — 

(«)*m respect of the warrant of attachment 


#*e 


1 0 0 
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(d) in respect of each man necessary to effect the attach* 
ment and also to ensure safe custody, when such man is to be 

left actually in possession, per diem ... ... 0 4 0 

Note. — The daily fee i d) is to be paid at the time of obtaining; the 
process, for so many days as the Court shall order not being ordinarily 
less than 15 days, and the number of days required for the coming 
and going of the officer ; but where the officer is not to be left in pos- 
session, then the daily fee is to be paid only for the time to be occupied 
by the officer going, effecting the attachment, and returning. When the 
inventory filed by .the judgment creditor shows the property to be of 
such small value, that the expense of keeping it in custody may probably 
exceed the value, the Court shall fix the daily fee with reference to the 
provisions of section 269 of the Code of Civil Procedure of 1877. 

Rs. A. P, 

Article 5.— -Every procegg in execution of a decree by the 
arrest of the person ... ... ... 4 0 0 

Article 6. — Every order for the sale of property other 
than an order for the sale of dietiained property under Act 
VIII. (B. C.) of 1809 — 

(e) in respect of the order of sale ... ..100 

(/) hy way of poundage on the gross amoupt realized 

by tbe sale up to Rs. 1,000 ... ... ... 2 per ccut. 

together with a further fee on all excess of gross proceeds be- 
yond Bs. 1,000 of .. ... ... ... 1 percent. 

Mfc.-The portion (e) of this fee must be paid when the process 
is obtained ; and the poundage (/) at the time of making the applica- 
tion for payment of the proceeds of sale out of Court, as hereinafter pro- 
vided. 

Rs. As. P. 

Article 7. —Every rule, notice, proclamation, injunction, 
or other order, dot specified in any preceding Article of this 
part ... ... ... ... ... 10 0 

'Pari XV.— In the Courts of Muneif^ in slmall Cause Courts, and 
in the Revenue Courts where the suit is % debt or damage, to per- 
sona) property, or for rent, and where the does not exceed Rs. 50. 

Rs. As, P, 

Article 1,- Summons to defendants, when the defendants 
arc not more than In o in number, me Jet ...0 8 0 
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When the defendants are more than two in number, the fee 
above-mentioned for the first two, and an additional fee of 4 
annas for every snob defendant in excess of two. 

Article 2, Summons to witnesses in rcspeot of each wit- 
ness .. ... . . ... ...0 4 0 

Arficle 3.— Every commission to make a local investiga- 
tion or to take evidence, or for any other purpose— 

(a) in respect of the commission ... ...10 0 

(b) iu respect of tho remuneration of the Commissioner, 

i. e , person who is to execute the commission, if such person 
be an officer of Goverment especially appointed for the pur- 
pose, per diene, ... ... ... ..300 

Note.— A sum sufficient to cover the daily fee (6) for such period as 
may he fixed by the Court for the purpose of executing the commission 
must he paid in addition to the fee {a) at the time when the commission 
is issued , and if the commission is not completely exeenfed within iht* 
peuod so fixed, a further sum, sufficient to cover the daily fee (4/ lor the 
excess period extending from the end of that fixed pciiod tip lo and, in- 
clusive of, the date of the comploto execution of the commission, must lie 
paid hefoie the Commissionin'!) lepoit or otbei ictuin to the commission 
is used. 

Its. A. P. 

Article 4. — Every process of attachment of propeity by 
actual seizure— 

(c) in respect of tile warrant of al tachmcnfc ..080 

(cl) in icspect of each man necessary to effect the attach* t 

ment and also to ensure safe custody, when such man is to 

be left actually in possession, per diem ... ...0 4 0 

Note —The daily fee (d) is to he paid at the time of obtaining the 
process for so many days as the Court shall order, not being ordinarily 
less than 15 days, and the number of days required for the coming and 
going of the officer ; but whore the officer is dot to to left in possession, 
then the daily fee is to he paid only for the tip»e to be occupied by the 
officer going, effecting the attachment, and retaining. When the in- 
ventory filed by the judgment-creditqr shews the property to be of such 
•mall Value that the expense of keeping it in custody may probably 
exceed the value, tho Court shall fix the daily fee with reference to tho 
provisions of seotiou 809 of the Code of Civil Procedure of 18 * 17 , 
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Article 5, — Hveiy process in execution of a decree by 
nuebt ot tbe pcifion . . . . .,100 

Aidcle G.— * Every older for the sale ot propeiiy other 
than an order (or the silo of distrained property under Act 
VIII, (B> C.) of 18t50 — 

(<?) in respect of the order of sale M . ... 1 0 l> 

( f) by way oi poundage on the gross amount realized by 
the sale up to Rs, 1,000 of ... sj percent, 

together with a further fee on all excess ot gross proceeds he- 
pond Us, 1,000 of ... ... ... 1 per cent. 

Note. — The portion (c) ot tins fee mast be paid when the process is 
obtained; and the poundage (/ ) at the time of making the application 
for payment of the proceeds of sale out of Court as heicinafier piovid- 
ed, * 

JU A. P. 

Article 7. — Evciy rule, notice, piochunation, injunction, 
or other order not specified in any preceding Article of this 
part .. ... ... ... I 0 (T 

RULE II. — Notwithstanding Rule I, no fee shall be ch.u^uible for 
seiving and executing any process, such as a noth e, iulc, summons* or 
wairant of arrest which may be issued by ail) Court of its own motion, 
solely for the purpose of taking cognizance of. and punishing any act 
done, or words spoken, in contempt of its authority. 

RULE J1L— No process which comes within the operation of Rule 
I shall he drawn up for service or execution, except upon an application 
made to the Couit for that pui pose in wilting, on a document bearing 
upon its face stamps not less ia amount than the fee which by Rule I is 
dueeted to be charged for sorting and ixeiutiug the process so sought 
to be drawn up This application may, however, at the option of the 
paity making it, be iuoluded in the petition by which he moves the 
Court to order the process to issue, hut in that case the petition must 
bear the requisite stamps for the process fee, in addition to such stamps, 
if any, as are needed for its own validity ; and, in either ciue, the filing 
otthe application, thus duly stamped, shall constitute paymeut of the fee 
chargeable for tbe process. 

RULE IV\~~In cases which are covered by the note to Article 8 of 
Part I, and the note to Articles (3) and (4) o{ Parts II, III and tV of 
the Table of Fees in Rule I> the additional fee which may become 



158 


THE LEGAL COMPANION. 


[Vox., vj* 


payable alter the process has been actually issued shall be paid by 
filing a written requisition to the Court to receive the fee, which docu- 
ment shall bear on the face of it stamps not less in amount than tho 
additional fee, together with a memorandum of the purpose for which it 
is paid. ' 

RULE V. — The proceeds of a sale effected in^||l|wa.Qtt of any 
decree will only be paid out of Court on an applicatfl&pbade for that 
purpose in writting, and the additional fee (/ ), ArticAr (6), Parte IT, 
III and IV must be paid by stamps affixed to, or impressed upon, the 
first of such applications : whether it be or be not made by the pefokn 
who obtsined the order for sale, or whether it does or does not extend 
bo the whole of the proceeds. No fee will be chargeable upon any such 
ipplication subsequent to the first. 

JV. B . — The fees paid in pursuance of these Rules must in all pro- 
leedings be deemed and treated as part of the necessary and proper costs 
>f the party Who pays them. 


I 

1^3 chard Garth. 

/F, B. Kemp. 

Louis S. Jackson. 
W. Markby. 

W. Ainslie. 
Charles Pontifex. 

G. G. Morris. ♦ 

J. Sewell White. 
R. C. Mitter. 

H. S. Cunningham. 
W. P. McDonell. 
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CALCUTTA HIGH COURT. 

: ' Ifce iUt January and ZQlh Febtmrg, 1878. ' ; 

" ' v V ’ 11 “ FULL BENCH.; “'J.'' ' ;! 

PftgSEHT ! ' ' ‘ 

The Bon’bleSir B, Gartb, Bt., Chief Justice, wad the Hon’ble F. B. Kemp, L. S. Jackson,' 
C. 1 . W. iterkby, VV. Ainstie, E. G. Birch, and B. C. Hitter, Justices; 

In the Hatter of Bub Nate Banbrji,* a Vakeel of the High Court. 

. Pleader — Professional Misconduct. ’ 

Where* case . eras struck off the file for the negligence of the pleader to appear, and 
the pleader, instead of applying at once to the Court, at his earn expense, to hare the ease 
restored to! the file, wrote to the client to come down a long distance, at great expense and' ' 
inconvenience, in order to oblige her, if he could, to pay him an additional fee for taking 
the necessary proceedings to remedy the consequences of hh( own neglect, the Full Bench 
considered him not to be a fit person to be entrusted 1 with Ike conduct or business, or the : 
interests of clients, and his name was ordered to .be struck off the rolls of Vakils. 

The facts of this case are very fully set out in, the judgment of the ' 
Court, which was delivered by the learned Chief Justice;. 

GarTe, C. J.— This was a rule calling upon Babu Hup Nath Ba- 
nerji, a pleader of this Court, to shew cause why he should not be struck 
off the roll of vakils. j-! 1 . 

The particular grounds of misconduct uponwhioh the rule issued, 
were as follows 

The pleader was retained ^.by Aola Bibi, a widow woman residing 
aLRwngpore, to conduet for her a special appealin a snit for dower. 
The case being entered in the list of appeals before a division' bench of 
this Court, was called on for argument in the usual course about 4 
o’clock on the 0th day of May last } and as ;no one appeared for the ap- 
pellant, the appeal was dismissed with costs. 

No application was made to have the case restored to the file, and, 
nothing more was heard of it untilthe 8th day ofAugustfoIlowing, 
when, upon a petition the appellant; .^ in affidavit* Ml 

applicant .yris made by the phmde^^^shilf ef h»j» ilient td ristoii: 
the appeal to the file. . ,■ 

Tfithl'-^ythe'-i^llapfe Jwwrsaif hpon which sat fortk hi?,; 

pleader's/ misooHuot,; and the hardshipi, : iipP!t.‘ 1 tiwn ■Cage, 


» *fU U XnftUhmni 2nd Mint 1878. 
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It appeared flora these petitions, and theaffidavit of Aolu Bibi, 
which accompanied the first, and which wiis witncmd hy thC pleade^ 
hitpself, that the case bad beep, disnjiseed Oil the fitfeof May entirely 
through the default of the pleader, who had no oxciise for uot being 
present when the case was called on, except that hO cfid not eXpect it 
would he reached; that tliefirst time the appellahth^self learnt that 
the ,aj)|«al had been dismissed .was ;Mt from her pleader, but from the 
respondent ; that she was theu driven to the expense and; inconvenience 
of a journey to Calcutta to endeavour to get her case pestered ,, that the 
pleader expected her to pay the expense herself of taking the necessary 
proceedings for that purpose; and that ho kept her. waiting in Calcutta 
from about the middle of July to the 10th of August, making evasive 
excuses to her for not applying earlier, and detaining her here in Cal- 
cutta, until the application was made on the 8th of August. 

Upon these facts being brought to the notice of the Division Bench, 
they considered it right t<* call upon the pleader for an explanation of 
his conduct,; and on the 20th of August the following attempt at expla- 
nation was handed in by Baba Rup Nath Baneiji to the Coart': 

To— -The Hon’ble Sir. Richard Garth, Kt., Chief Justice, and his 
companion Judges of the said Court, • 

In the matter of Special Appeal No, 182 of 1876. 

“In obedience to the ox-der of this Hon’ble Court, I respectfully 
heg to submit th.^ following explanation ^ 

, „ '* First, on jho 9tb of May last I went at about 3 r, M. to the Dyp- 
si ( on Court consisting of the Justices Birch and Mitter, and found that 
the Special Appeal, No, 198 of, 1377,. was below b or. 6 cases in the 
Board orSpfebyi]App|M4' , p{f.that'day. • ' ; 

“ Second; bOhffidering tbat there was no likelihood of tlxh sajd Spe- 
cial Appeal being taken up on that day, l left the Oourt at aboufc 4 p. M. 

“ Third, On , the following day, I learned tba^tbe above: Special Ap- 
peal was called on and taken up last on the , previous dny, and. dismissed 
for 'def , a'’lt.,p{ , 1 p|p3imuti0n; no pnf ( apphii^ng. ’'.jtkjft, 

. quaipted' 'with,- m|' ' ct&itf’s . addr^j^dri^ 

having ■.biee'lt |iet‘seif 

h«d ' _-V- ‘ 

• F® 1 '® 1 ' fo/'pime'^e, j ; |E * -U»dk . 

Avhiehw^wat'ds iemembi’«ne&.’; :* ‘i ■ ' 
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: *' Sixth, my client then came; to me about n fortnight ago, i. >e., 
about the ;22bd iqr 23rd of July lHSt;wbenI drew up an affidavit, and a 
petition, and moved the Court to restore the appeal, which affidavit was ■ 
rejected On thfehth of August last. ’ ... 

“ Seventh:, 1 ! extremely regret of what, has occurred ; any fault Was 
quite uuintention'.fl, and I humbly pray that I may ltd pardoned, and 
the appeal restored to its former number as it was not struck off through ' 
any fault of the appellant.— I remain, Sir, your most obedient servant, 
lioop Nath Banerji, Pleader.” •, . , ^ 

This acooiljit appeared to-the Division Bench so extremely u n eatis- 
factory, that they . thought fit to submit the whole matter to the eorvsi- 
deration of the Court j and they did so by an order of reference in the 
folio wing terms ; . 

“ Order of reference dated 28th August 1877. , ) 

( s 

“ V\ r e think that the written statement of Bubu Rnp.Natb Banerji ' 
should, together with the second petition of Ada Bibi, so far as it re- , 
lates to the conduct of her vakil, be submitted to the, Chief Justice and 
Judges of the High Couit for their consideration atrd orders : and we 
direct the Registrar to take the necessary steps for the purpose. 

“ Ada Bibi’s Special Appeal, was dismissed on the ,9th of May lust, 
in consequence of the vakil’s default in appearing when the appeal was 
called on. On the 22 ud or 23rd of July, the special appellant herself 
came down to Calcutta owing to information which she had received 
%>m her opponents, the respondents, that her appeal had been dismissed. 
It was only then that Balm Rup Nath Banerji commenced to take mea- 
sures to get the appeal reinstated, which ended in his application of the 
8th of August. 

“ He offers no explanation why he, did not endeavour to remedy 
' his own neglect, by applying for tlie restoration of the, appeal within a',, 
day . or two .after its dismissal.— Sewell ]3lj$bite, lihmesli Chhnder Mitter f/ 
August#.!}/, : 1877.” ■'• . ;■ . ■■ * ’Jfv VV 1 

: the following rule .by- %, 1st 'Bench fa , th« :.* 

, . Nath Baii^MPh;jrfthil, L \ i.vf -) : l 

» • "r • ■$&; .Pfd er made ; te’weif ,1^ 

Us *’& /3if ttiser,; twfcj,/ ”th'e ! Judge's ’ of thi^hqii't, 1 : oaf tlie 28th df'A’iafji'qfl';; 
• 4877^'' • ifcri4; of Ada BB^ied tlife ; , ahfc,-j:dty:4| ; ^ i ' 
Si&th: ; A efy » ( iind,4be^f|Ma&>B of _ 

Baperji .received on tlih ■■•ild.t.h' August I877^l6Ms'hrderediWt'fh^'’fSi|ti' 
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Balm Hoop Nath Banerji do, within 10 days from the date of service 
upon him of this rule, shew cause why he should hot (^dismissed, and ■ 
his name Struck off the list of ptMjufapt tfflSji -.ftljjlh'- p H ;■ < , '• 

Dated this 6th day of December l&lf.'- " V 

Signed and Sealed by order of the High Court.rwi, 'Cii»*efo,rd, 0%. 
Registrar." ^ ■''' 1 • ■' 1 •.I'*' 1 "'' ‘ ' ' 

Upon the hearing of this rule on the Met of January last before a 
Court constituted of seven Judges, (the majority of whom were this most 
experienced members of the Court, andbefore whom Baku RupNath 
has been In the habit of conducting busfness for several years past) .he 
argued hie cate himself, and brought forward an affidavit of hie own, 
(the only onewhich he used,) in which he addresses himSelf princi* 
pally to the last paragraph in the order of reference by the Division 
Bench. The explanation he gives in this affidavit, of his own delay in 
applying to tbh Court' to restore the appeal is, that, in the first instance, 
he thought it . safe «ind desirable to wait till bi$ client arrived’ in Cal- 
cutta, before making the application to restore the appeal ; and that af- 
terwards, owing td the press of other business, the matter ^escaped his 
recollection. , 1 ,' 

In the course of the hearing, Bubu Rup Nath Banerji’s attention 
was directed to the fifth and eleventh paragraphs of Aola Bibi’s affi- 
davit .filed on the Slst of July, for which, as far so it related to 


matters within Ms Own knowledge, he was Clearly responsible, and it 
was pointed out ^ him that the explanation there given clearly referred 
to tbe oou-payraeht by his client of a further fee as the cause of his de- 
lay, and that nd#SLher exeUs« for it is mentioned in the affidavit. , 

To tfiis observatiott on the part of the Court, theBabainade two 
answers ; first, that 'W did hot delay making , the appHeatibn 1>eO||USe he 
had not received a farther fee, and jg*epnd.ty, that it wad the universal 
praetide of thei profession to retire a iurjthejt fee for hashing »»<& an ap- 
plication,, ' :5,v ." J S-.- : 11 v . '!-V' :r ' -*■’ 

Tbesa’li^ 

sttyus : UU& H • 

, wadfapoh? 


$ is- untrue, ■- I -"- v ; , 
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With regard to the first statement, if the reel, cause of the Baba’s . 
delay was UP$.tbp fact that the farther, fee had not been paid, but his 
own forgetfulness owing to press of business; it is difficult to understand 
why it whs that the false excuse, and not the real one, should have been 
put forward la A^la Bibi’s affidavit. There is,indeed,but one. possible 
explanation of this omission ; but this we are compelled to say is equally 
fatal to the Babu’s character for veracity. . BabuRoop Nath Bauerji 
has been .frequently censured by different Judges of this Court for the 
careless and unsatisfactory manner in whieb be conduots his business; 
and Only, so recently as the 11th of last July he was ordered by Mr, 
Justice Biich and Mr. Justice Mitter to pay out of bis own pocket the 
expense connected with the restoration of an appeal which has been 
struck .off under circumstances similar to those which led to the striking 
off of theiappeal of Aola Bibi, The Babu was therefore naturally anxious, 
when coming again so soon before the same Judges, that it should ap- 
pear that the blame rested not with himself, but with his client. It is . 
to be observed that, even in the explanation which. be gave to the Divi- . 
sion Bench, when called upon to answer Aola Bibi’-s complaint against 
him, though he makes no direct allusion to the non-payment of the fee, 
he is very careful to avoid taking upon himself any responsibility for the 
delay in making the application.. And it was only, when he found that 
he must take that responsibility, that he, for the first time, put forward, 
as an. excuse for the delay, his own forgetfulness owing to press of work., 
Most .probably the first statement made is the true^one, that the 


real , cause of bis delay was, that a further fee was expected, and not ; 
paid. But. in wither case, the result is The same, ^either that tbefiabu ; 
allowed his etient to make an untrue statement on tke Slst of Jttly, or 
that he hoq himself made an untrue statement now. . 

If Babb Rap Nath Bauerji’s misconduct in this instance had simply 
consisted in net attending to his clientfe-iifese, and thewhet adopting the 
ordinary course, which pleaders ought always to tdkh,iand almost b^ . 
variably 4$ , tok^;pf '.'apply iu^as early, as $t|wMe • to e*t« ffltukl ' 

cd' * and. ^ i . had', been bri^ch^ho'ldd ;j 




^.k^f^cpn^il^eests,' the . probahi'ltiiupji.^ave • 

sWtaiispiii^^^'even 

<©£•, atari this i^ : kfcim2. 
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It appears clearly from bis oWu stttteriJ(firti {tinlfrotii the affidavit of 
bis client, to which bo was the attesting witness. Uiafj, instead of adopt- 
ing what he knew perfectly well was the ueti^l l and proper, course alter 
lus client's case had been dismissed, that is to, shy, tpjpply, a;t once to 
the Coart, at his own expense, (if anyj ito'haTftA^.ea^'^tlQiM tp the 
file, be instructed his clerk to Write to this poor woman add to brittg her 
down a long distance to Calcutta, at great expense and ittcouyvnienee, iu 
order to oblige her, if he could, to pay hire an additional fee for taking 
the necessary proceedings to remedy -the consequences of his own neglect. 

Having given these instructions to- his clerk, he took no more 
trouble about the matter, until after in-vain attempting to make hor 
pay the costs of the application, and postponing her case for days to suit 
his own convenience, he at last applied to the Court to restore the appeal. 

iiut that is not all. Having been first directed by the Pivisiou 

i . k <r ' ■ 

Court to explain his conduct, and having then been called upon by this 
rule to shew, cause why he should not be punished, the very least which 
the Court had a right’ to expect from him was that he should give them 
a candid and truthful explanation. -• ^ . 

Instead of this, we regret to say his argument on the hearing of 
this rule was disingenuous and prevaricating ; and if the Court had en- 
tertained any doubts as to the propriety of inflicting upon him the extreme 
punishment of strielring his name off the roll, his behaviour and the course 
be took oh that occasion would certainly have removed those doubts. 

, It is of the utmost consequence in this eouutry, Where, frotp the ig- 
norance and isolated , condition of large portions of the population, the 
poorer classes pf litigants are necessarily much at the tts&rey oHheir le- 
gal advisers, that. the Court should, as far as they can, protect the pub- 
lic from the uudbusciehtfous 1 avarice of dishonest: pleadeti/ahd.ut is also 
of the utmost consequence that when professional mea^ate calied upon 
hy the Court to" give, an explanation: of their be 

compelled by the most stringent measures which the, ChtiH-P toSipotfer- 
cd to : eufo|hi»> tp give a'trulhfdl:^'d\hhu^fihoohhiof ^^''deaiiugs 
with theiy.'eli^tVts.'.; '** v J !’ f'f "Af 

" ! |wu^ : y' 'therefore, tlM ■ 'Shfeb 1 ilup/ fit 

be,. -Rusted with'thelde^duejb.pf of 

ehentsjy^hd _‘fh^ i ;.hiK;hiarbc , shottid' be titrimk o#!th^'^fj^ : v ^i^ df.this 
, Court, f ‘ •’ ‘ • f vv'- ’irVv.’^'SVr ' 


■ In'.^hfij'^Merthhplehdih dt^thhfb 

■the lb which ’hei'hiMi d^k'fivith " 
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IMPORTANT DIRECTIONS. 

Note that the ease of Jogesh Chunder Dutt vs. Kalli Cham Doth 
in 5, Legal Companion, p, 292 (Copy for November and December 
1877) has been reported in the Indian Law Reports, 8, Calcutta Series, 
p. 80 (Copy fof February 1878), and read in 5, Legal Companion, p. . 
292, line 7, Respondents for Appellants, and, in line 9, Appellant 
kit Respondent. 


SHORT NOTES. 

PRIVY COUNCIL. 

Limitation (Ad XIV. of 1859,/, ss. 20, 21 — Execution of Decree — Inter- 
pretation of Statutes— Res-judicata— Act Fill, of 1859, s. 2. 

A decree was obtained in the Court of the Deputy Commissioner 
of Delhi on the 5t.h October, 1866, prior to the date when Act XIV. of 
1859 wae extended to the Punjab, viz., the 1st of January, 1867. On 
the 22nd of October, 1869, an application admittedly bond fide, was 
made for execution, but the application was refused on the ground that 
it was barred by lapse of time, and no appeal was brouglit against that 
order. A subsequent application for execution was made on the 4th of 
May, 1871, which was also refused on a similar ground. On appeal the 
Commissioner and Chief Court confirmed this order. Held, reversing 
the decision of the Court below, that execution of the decree was not 


barred by s. 21, Act XIV. of 1859. 

In interpreting statutes, the words ‘must* and ' shall* may, in some 
cases, be substituted for the word ‘may/ but only for the purpose of 
giving effect to the intention of the Legislature. In the . absence of , 
proof, of such intention, the word ‘ may*, should be taken as.used In its 
natural, #> rfo in a permissive, and not in an obligatory, sense. 

In construing s. 21, Act XIV. of 1859, tbe words /* nothing in thh 
preceding section shall apply to a judgment in force at the time of the 
passing ' of the Aot,** mean that nothing in the preceding section should/ 
prejudicially affect the right of S credit .gnder a jndg^t^t in force et ; 
' tttiBMte ii g of the Act': end^’/vor^s f* 
mean 

‘ might iwue^||er,^ith|n 
bjr titag >lsi«*jr • Mpa;. the Act wse.'-:g|pttli or within 

paswng of the Act, ■ 

Ap order peesld by a Court rejecting a 
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judgment- creditor for the execution of hit decree on thegtoaud that the 
period allowed by law for execution had expired, keldPot to be an ad- 
judication witjjjn the rule of reeymfiictfto, or within s. i, Act VIII. of 

1859. ' ' 'V ■ '' 'V 1 ■ 

ride Indian taw fieporta, 3, Calcutta 8erie», p. 47- Delta and LoBidoa’ Bank Limited 
Orchard. ' ***, ’ ,’ v < > . V' - * /’ * 


CALCUTTA HIGH COgftT, ; 

Insolvency— Order and Disposition— Insolvent Ad — 11 andlS, Vid., 
c. 21, s. 24 — Goods pledged by Insolvent and fs-deliomd to him on 
Commission Sitle. 

M., who carried on the business of a watch and dock-maker in Cal- 
cutta, borrowed "from D. M. Rs. 6, €00, for which he gave a promissory 
note, and, a? collateral security for the payment of ■ which sura, be 
pledged certain articles consisting of watches, clocks, &c., with D. M. 
The articles: remained for some months in the custody of-D. M., who 
then re- delivered them to 0. for sale on commission, the, proceeds to be 
applied in liquidation, of the debt. M. gave a receipt for the articles, 
and some of them were sold fey if. on those terms. On the 2nd of 
May, 187?, If. filed his petition in the Insolvent Court, and such Of 
the articles as remained unsold came into the possession of the Official 
Assignee. Otj an application by D. M. claiming the articles and pray- 
ing tor ati order directing the Official Assignee to return them, it was 


alleged that it was customary for European jewellers in Calcutta to re- 
ceive articles 0 % commission sale, and it was contended that such receipt 
did ndt divest the true owners of possession. Held, the article were 
rightly vested t in the Official Assignee. On the facts, the insolvent 
was the true owner of the goods. D. M's interest ceased when he 


ceased to have possession of the goods ; the receipt in this view only 
amounted to 1 an agreement to sell and apply the proceeds id liqui- 
dation of. the; debt: and it could have been proved afid'di] dividend re- 

» 1 "VtfhV • ■ ' - , , ■ , * ‘i ' , ^ f '* i , ' ‘K t 1 I , 

Oovered under' the insolvency.^ Even if, w did 

not ceas^'l^l^iiodeivere iu the 'ordli®^ jof 1 _ 

there beingliiotllng to show any pobtidity* «*gwitciriity ’i*r of 

end for.litomhipw'^.'eaK . ’ 


? §f. t|w* iktom ii&r .Strife s^-Ca&att* p.' iPc-id iwiRii^,”(m.iyii»ai and 
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Jurisdiction of High Court— Act VI. qfld#b—Aql XXII. of 1869, s. 9 — 
24 $ %h Viet,, c. 67, ». Zl } e, 104,s#.9,ll,a»(f 13—3 A Will. 
IV., c: 85-r-16 Sf 17, Viet., c. 95—17 #■ 18 Fief, c.^7 — Delegation, 
Power (f, t ** 

By Act XXII. of 1869, certain districts were removed from the 
jurisdiction of the High Court, and by e. 5 the administration i>f Civil 
and Criminal Justice was vested in such officers as the Lieutenant-Go- 
vernor of Bengal should appoint. By s, 9 the Lieutenant-Governor was 
empowered to extend all or any of the ’provisions of the Act to the Cos- 
syah and . Jynteeah Hills. By a notification in the Calcutta Gazette of 
4th October, 1871, the Lieutenant-Governor extended the provisions of 
the Act to the Cossyab and Jynteeah Hills, and directed thitt the Com- 
missioner of Assam should exercise the powers of thd High Court in the 
Civil and Criminal cases triable in the Courts of that district. The two 
prisoners were tried for murder in April, 1876, and were oh conviction 
sentenced by the Chief Commissioner of Assam to transportation for life. 
On appeal by the prisoners to the High Court, held by the majority of 
a Pull Bench (Garth, C. J«, Macpiierson and PonWfex, JJ:, dissent- 
ing), that the High Court had jurisdiction to entertain' the appeal, and 
such jurisdiction was not taken away by Act XXH. of 1869. ’ 

Per Curiam, — The Governor- General in Council had pe#er by le- 
gislation to remove the districts from the jurisdiction of the High Court. 

Per Jackson, Ainsue, and Makkby, JJ. (Kemp, J., concurring). 
— -The Governor-General in Council had no power to delegate his legis- 
lative functions to the Lieutenant-Governor of Bengal in the way be 
had done in Act XXII. of 1869. The power of delegation cannot be 
considered ^ validated by any long course of practice, nor as sanctioned 
by the tacit recognition of Parliament : Act XXII. of 1869 is therefore 
so far invalid, y. : ■/' 

Per Jf acfhe&sqn, J. (Pontifex, J., concurring,) -~Sueli delegation 
is nowhere expressly prohibited, and does not briipgitbd under any 
of the ^ wajtriistive provision's of the Indian : C^noilV,Adt.' ' ", 

_ j P.ir fy/J^and MAcfhbEson, J„ concurring) ■. 

TPhe^pp’Ufds.,’ of ^'dij^e^atieh 'now' questid?ji^' 1 ';J&. : 1>od'H.-exereised , iitt many',' 
cas«».!^w,iii ; sfees,of years previous to j&f the Indian 

Ad,' and’ that;', (i A<4 (the framers of been, cognizant of g 

soph dotyse- od,'p^'iif»),;..iniwti be approving of Apijf/': 

sanctions ar such practice, which it would 'otherwise have declared illegal. 
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, per Garth, C.J, Jackson, 'Markbt, and Ainbub, JJ. (Kkkf, J., 
concurring).— The High Court baa power to question the validity of the 
legislative aets of the Governor-General |n Council. 1 

Per MAcriftiRsoN, J. (Pontxtbx, J., eonemring).— The High Court 
has no each power if satisfied that the act is not within any of the pro- 
hibitions of the Indian Council's Act. 

Vide Indian Law , Reports, *3, Calcutta 8eries, p. 83.— Empress vi. Burah and Beok 
Singh, ,• , ; lr ' 

MADRAS .HIGH CQURT. • 

Contract to supply labor — Act XIII, of 1859 . 

A contract to supply laborers and to get labor performed by them, 
even though the nature and extent of the work am not clearly specified, 
falls within the provisions of Act XIII. of 1859. 

Vide Indian : Law Reports, 1, Madras Series, p. 280— Rowson vs. Hanatna Meetri. 

Hindu lady— Stridhanam — Will, 

Where a Hindu lady bad received presents of moveable property from 
her husband, front time to time, during their married life and, after his 
death, partly out Of such property and partly from funds raised by the 
mortgage of jewels admitted to be her stridhanam, purchased immove- 
able properly— Held that that was her stridhanam and that she conse- 
quently eoild dispose of it by will. 

Vi At Indian Law Reports, 1, Madras Series, p. 281.— Venkata Rama Ran w. Venkata 
Buriys 'Ran. ' 

Criminal Procedure Cede, sec. 46 — Conviction— Order of -lM-ckts 
j Magistrate— Reference, *; 

A magistrate to whom a case is referred for euhanoeinent of 
punishment under See, 46 of the Criminal procedure Code may order 
the committal of the ease for trial by the Sessions Court, > , ■ 

Vide Indian I*w Reports, 1, Madras Series, p. 28S— In thematterof CWnaimarigadu. 

", b , qmbay - 

Plea, vnd^Jct - Xf 

i u»df : 

for tim^' : 'afoejr. there jbaf ,'$>«*» a remand on jffiplif appeal 

the deem of wM which has heard the cause on retoand. ; : 
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Mumhi Buzl Huheem v. Sreenath Bate (6 Calc. W. R. 178 Civ. 
B«I.) followed ; Kuria y, Gururao (9 Bow. H. C. Rep. 288) distin- 
guished. . , . - 

Parker y. Elding {1 East 852) and Lila v; VasudeP\\\ Bom; H. 0. 
Rep. 288), distinguished. 

Semite, per Westropp, C, J., doubting Saluji y. Rajsanji (8 Bom. 
H. C. Rep. 102, A. C. J.), and Davlata v. Peru (4 Bow. H< C. Rep 197, 
A. C. «JF.) the court ought not, oven upon a special appeal in a case in 
which there has not beep any remand, so to raise such question. 

Per Mblviu, J. Cl. 16 of s. 1 of Act XXV. of 1859 extends to 
all suits in which a declaratory decree, and nothing more, is sought. 

Per Na'Wbhai Harida's, J That clause dbes not extend to a 
suit in which the declaration sought is of a right iu imtnoveable pro- 
perty. 

Vide Indian Law Reports, 2, Bombay Series, p. 120.— Moru Bin Patlaji ». Gopal Bin 

Satu. 

Ancient lights— Obstruction— Notice — Belay —‘Acquiescence — Mandatory ; 
injunction — Damages— Demolition of building— Professional assist 
tanee, - 

The re- erection of his house by the defendant) notwithstanding 
notice front the plaintiff, so as to darken some of the principal rooms of 
the plaintiff’s house, making them unfit for occupation daring the day 
without artificial light, is an injury which cannot be adequately re- 
dressed by an award of damages, and against which the court will grant 
relief by Issuing a mandatory injunction, directing the defendant to pull 
down so much of the house as is Uecelsary to stop the injury. 

Thu probability of the defendant suffering a greater lose by the 
demolition of his house than the plaintiff, if hie eiaim eould be redneed 
to money, would suffer by being swarded a mon^f compensation, is no 
ground for depriving the plaintiff of a mandatory injunction hi his; 
favour except Under special circumstances. /'* . , '■./<$ 

TU determine what demolition of 'Jffie house is notary, the cbulfc ' 
^exerwting^'l^'de^^was directed to employ a profySibnal'mistt agreed 
they could agree, ojt'j^iu&tsjff 

Could hot. j , , ;• KM$): '** • ' ’ ' ' * 1 -V.% f '-§i 

^/yjSfo iti/tftfi t«Wr&epwta, : ^;‘'Bom; Seri«», p: Wa »l fs»^T ,a^. | i l i^ V; 

i ippL'IiiiHnhpft * V*‘ ; • ’ • r 
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Hindu law— -Illegitimacy— Succession — Gosam—Custom— Maintenance. 

The rule laid down m jRahiyi Govind (L L; R.,1 Bom, $7), that' 
among the three regenerate classes, viz , BrahraanS/Ksbatriyas, illegiti- 
mate children cannot inherit,; nttless there be ; |ocal «Sage itb the co»r 
trary, ia applicable to Gosayis. ; ••‘V*' ' 

A custom recognizing a right of heirship in an illegitimate son by 

. an adulterous intercoursh Would' be bad, , 

The right of an illegitimate son to maintenance ojit Ids deceased 
father's property, cannot be decided in asuittvhich concerns a portion 
only of that property, and to whioh all persons in possession of the 
rest of the father's property are not parties, 

Vidt Indian Law Reports, 2, Bombay Series, p. 140— Narayin Bbarthi vi. Laving Blrar- 
tbi and other*. t 

The Indian Penal Cade {Act XLV. of 1860), Section 217 — Charge — 

'■ Vagueness in charge. ■ 

The accused was charged tinder Section 217 of the Indian Penal 
Code ; but the charge did not distinctly state what the direction of the 
law was, which "he disobeyed, and how he disobeyed it. 

Held, that when accused has been convicted on a charge expressed 
in vague .terms* the prosecution on appeal should be limited to the par- 
ticular sense in which the charge has been understood at the trial. 

Vide Indian Law Reports, 2, Bom. Series, p. 142. — Imperatrix vs. Baban Khan Valad 
Mliaakoji. 

Section 12, Clauses I. and 21., Schedule III., Act VII. of 1870, Section 
6, Clause IV., Articles (ct and ( d ) and Clause IX. — •del VIII of 
,1850, Sections 29, 81, and 36 — Suit for setting aside a mortgage- 
deed and injunction against the mortgagee— Valuation. , 

There is : no appeal against the order of a District Judge fixing the 
amount of the court fee chargeable on a plaint. <* , ; . 

The right of* appeal to which the plaintiff might have been entitled 
under sections* 81 to. 36 of Act VIII, of 1859 has been taken away by 
•section 12, clause 1 Cf the Court Fees’ Act VII. of 1870. 

Vidt Indian. Law 'Reports, % Bom. Series, p. 145. — Xarayan MadhavraoNailc and 
another, vt, The Collector of Xbaaa. * "■ 

' • allahaBad high codet. % _ 

Act XVIlb, of T878 fHorth-lVestern Pro»wo**./kent-Ap§j;stifj$$—, 
fcir-ldn&iriMst-jprpprictary l^mnt— Mortgage of Pvdpri^^ fights 
in a ,m^ed,fdtiou>ed by Skle^2$eotine0^MfW -PVa^tS-X-^spass- 
er—Jvtjedietbn-7-Civil Court— Kerfttyt, : ’ 

. 4. ••Jphwoo frock land ae;.a'tre8jpas^*i:‘n'p^ll0ii'Wlii.o- 

has ;*suchf.'!kad. e8sertia^ , !hw' , .hl^*a.'^ 0, the -idtim JdjNdh^wi} 

.pA>pr*etai’’f feulmt* j8&d.:ta ; recover 'ft6ia';-hii«%eshe.pr6fit(!,''tai. A '*$£> cogs ' . 

, '.r~ f'-' . 

; M 'as the ^mic«'^t^'.r»ortgagOm }' md aecordiogly that ; wheiSfc ' wst! . 
^I^rtgsgiaipf fli 8 r^h„pF 0 p^'tary lights in a raaM, Mhg'ui; poss^ieijiwt . 
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of such tights* purchased the same at an auction sale, the sir- land in* 
eluded injtfie proprietary rights >yas held by the mortgagors at the time 
of the. auction- sale, within the meaning ofs. If of Act XVIII. of 187&, 
and that after the sata in virtue of theprp visions of tjjat section, they 
became entitled to a right of occupancy in the. sir-land. 

Inasmuch as. the mortgagors had a right of occupancy in the sir* 
land they could not be treated as trespassers for ejecting the mortgagees' 
tenant and taking possession ; but inasmuch as instead Of giving notice 
to the mortgagees of their intention to avail themselves of such right 
and to enter on the sir-land as tenants, at the same time offering to pay 
such rent as might, having regard to the provisions of s, 7, he properly 
payable by them, they entered ou the sir-land and ousted the mortga- , 
gees’ tenant, they rendered themselves liable for mesne profits; 

Vide Indian Law Reports, 1, Allahabad Series, p. 448. — Baklmt Ram v«. Wazlr AD. 

Pre-emption — Hindu Widow— W<j ib-ul-arz, 

A Hindu widow lidding by inheritance her deceased husband’s 
share in a village fully represents his estate as regards such share, and 
is entitled to prefer a claim to pre-emption as a share-holder in such 
village. 

Vide Indian Law Reports, 1, All. Scries, p. 432,— Phulman Rai vs. Lani Kuari. 

^ „ 1 , 1 " Ji ' { 1 ' 

Non-joinder of Parlies— Rejection of Plaint. 

A suit was instituted by one only of the partners of a firm in respect 
of a cause of action which had accrued to all jointly. Notwithstanding 
that objection to the non joinder of the other partners was duly taken, 
the plaintiff contented himself with putting' in a petition on behalf of 
the other partners intimating their willingness that the suit should 
proceed in the sole name of the plaintiff, instead of -applying to the 
Court to add the other partners as plaintiffs. In appeal the High Court 
admitted the objection, and refused, under the circumstances, to add the 
other partners as plaintiffs. 

VHt Indian Law Reports, 1, All. Series, p. 450.— Data* Cband vi. Balrarn Das. 


Redemption of Mortgage— Suit for €onkiiuiioti— Misjoinder. 

The purchaser of a share in a mortgaged estate,‘who has paid off 
the whole portgage-debt, in order to save the estate from foreclosure, g 
ca n daim frbm each of the other mortgagors a contribution proportionate i 
to his interest in the property, but be cannot edaim from the other 
moi%igor8.collhetively the whole amount paid by hip; ; 

. • FbklMtoLaw’Reportt, I, AIL Seri* p. ChaflO wi'Abdal > ; •; 

Rie$ jRierees—peftee. of . Her Majesty Decree 

• ; ■; .v.,. 4$ 

: On appeal by: O', tip High Court set.asKle a decree which the 
of I'X-TWijd'.'o&hritteds'iii-.th'rCourt of hrst'^stpsce'-'agaiiint'® a^;«i«(pv'; 

' other persons,' in A suit brought by^hep'lbr'pOMeBsjon'of one*thij$Af ! ! 
ceitiip teal property . , ■ At the samefime 1 ;# appeal by t — - 1 *' 
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parsons aforesaid, it affirmed- a decree brhiqh; "17 Bad obtained against 
these persons and the sons of it for posseSsionof two-third* of the same 
property, in a suit in which he had dimmed possession of the wholes It 
subsequently, on appeal by V against that portion of the decree made in 
the suit brought by him tsfaicffi'; dismissed his claim in respect to one- , 
third of the property, reversal ijhat portion and (jew him . * decree for 
Jtbe whole. The sons of Jf appeated to HerMajeSty in Council only 
from the decree of the High Court setting aside the 'decree obtained by 
them in the Court of first instance for one-third of the property. Her 
Majesty in Council set aside this decree of the High Court, and restored 
the decree of the Court of first, instance. .In the meantime {/Was pat 
into possession of the whole property in execution of the decree of the, 
High Court which he had obtained in the suit brought by him. .When 
the sons of If, in execution of the decree of Her Majesty in Council, 
applied for possession of ope- third of the property, JJ opposed the appli- 
cation on . the ground that be was in possession under a decree of the 
High Court /which had become final/ Held, by a Full Bench of the 
High Court, that the decree of Her Majesty id Council must be- exe- 
cuted, notwithstanding that its execution involved the disturbance of 
the possession obtained by U under the decree of the High Court which 
had become final, ; 

Vide ludian Law Reports, 1, Ail. Series, > 456.— {Full Beach) Udai Siagh *s. Bharat 
Singh. , • 1 ' 


Jet XV III. qf 1873 (North- Western Provinces Rent Act), s.t — plx- 
proprietary Tenant ~r Sir-land— Mortgage of Proprietary rights in a 
Mahal. 

Where a person mortgaged his proprietary rights, in a mahal , which 
rights consisted . Of certain lands occupied by him, ooveuautiog.jfco give 
the mortgagee possession for the purpose of cultivation and the payment 
of Government revenue, and being at liberty to redeem the landed at any 
time at the end;, of the, month Jaith, such person eould not resist h claim 
on the f>art of the mortgagee for possession pf the lands on the ground 
that hp had a right of occupancy in the lands under s. 7 of Abt JCVIII. 
of 1873, sdeh section . not being applicable, and contemplating Something 
more than a mere' \ temporary transfer of proprietary rights ;.'/. ■ 
rUsihViyt, Law ftsporta,, 1, AH. Owes, p. 459.— Bbagwau ©flgh/W .^Ogh- 


Act tilt 0/1873 (Northern Indian Canal and 

, 40 ,,xitfr'$:mo (Indian Penal Code)f(*M4*^WfKm. 


(Grin 

, ■ Jet) \ 

' - $!?’• Criminal Brocadur* Ccde’ ! do** 'ttoff 

of may, ; be , hw'affifd-^y;^' Iff ’ 

M. ; the ‘■''Indian mh%\ ' •fjode, it djp ' ‘ 


'Vode)f ^ * 

miL- i t* * W ^il : Lr»rj' diX, i.4 


M'Wers ' 
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CALCUTTA HIGH COURT. 

' The %lth March, 1878. 

pEEstot ' 1 , 

H* H on’ble Look S. Jackson, C, I. E, add the Uon’ble ff. S. Cunningham. 

Raj Coomae Singh and another, Petitioners, 
versus 

Dinonath Ghuttuck, Oppositepartg. ..." 

8. 580 of the Code of Criminal Procedure-*-, Decree of Civil CouH bind* 

, ing whether appealed or not— Mischief— S. 425, Penal Code- 
Wrongful loss—S. 23, Penal Code—3l &59 of the Criminal Proce- 
dure — Rioting— S. 141, Penal Code— Right of Self defence— Private 
Nuisance, Abatement of. 

Per Jackso*, J.— S. 580 of the Code of Criminal Procedure has no application in a often , 
in whloh£ there it no question of possession and the disputed land is in the joint possession 
of the contending parties, and where the only question is whether one of them, being a joint 
owner, is at liberty to make use of the disputed land in such a manner as to cause what the, 
other joint owner chooses to consider an annoyance and what is Against his will. 

When after a Criminal Court passes orders under s. 580 of the Code of Criminal Procedure, 
the Civil Court adjudges the rights of the parties, the magistrate as well as the parties arc 
bound to respect the decision whether it has been appealed against or not. 

Where a Nahdbathhanah was erected upon a joint land and the people of one of the 
ownersjbroke it, and the Criminal Court convicted the latter of committing mischief under s A 
425 of the Penal Code, it was held that as the only act done by the accused persons was to 
cha nge the situation of the bamboos in so far as to put an end to their continuance in the 
form of a structure and that as the former was not under the Civil Court decree entitled to 
have those bamboos put together in the form of a nahabatkhawh there was no causing of 
wrongful tost in the act done by the accused inasmuch aa“ wrongful loss 0 is defined in S. 23 
of the Penal Code to be ** loss by unlawful means of property to whldh the person losing H 

Is legally entitled,* , \ 

a 859 of the Criminal Procedure Code does not enable the magistrate to enqtflr* gene* 
rally into what the defence of the accused person is to be and to corned# whether <rq, lwatthsi« , 
Ing the nature of the defence he is absolutely to abstain from summomeg the whole ifiMj'!* 

witnesses cited by the aeeused. ■ V\, - ■ * "‘V *.*•;,/“ 

yttenfae nr mor*o! the ordinary servants of a person assembles on a ; im wl^',; 

Vi * Jobit mm, fte 4h« pwpow «* **>»%¥ Wrwttoij, 

trk* wed, it mnh&jjw I** 

it* , muni ^JjgWN *■ 

preren Ha* fte mkktojf ef nWmtmO wM* w* AtaWiptfl OW**; . 

rWy femUier to Bn«U«h lew of ebating a P^.*;#** . • 

■ftw^qwabeA'-'V";' . '" v ' 


»¥• 


v'rA! 
v ill « 
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" Jackson J .—The conviction which led to the granting of this 

«»t ^» g ht .««** J-*. 

Wt on which occasion, the learned Judges who heard the 

be callod on to show cause why the seutencespassed on the petitioner 
; should not bp set aside, and that in the mean time the petitioners b| re- 
leased on bail The rule issued on the 26th of October for some cause 
or, other did not come on for argument before tbe l&th of January. _It 
was then observed that the ' petitioners had a right of appeal, and the 
Court, considering that the right which they had under the law should 
be first resorted to, discharged the rule, and observed that the Sessions 
Jud-e would exercise a wiseidisefetion if, under the circumstances, hS 
admitted the appeal, although the regular time had elapsed. On that 
an anneal was made to the Sessions Judge, and that officer, so far from 

affording aiiy relief to the petitioners, dismissed their appeal and dou- 
bled the punishment indicted upon them by tbe Magistrate, and also 
directed that , further , proceedings be taken against the employer of the 
petitioners. On tbai, a further application has been made to this Com , 
and we have now to consider the propriety of the original conviction, 
and also of the further order passed by the Court . of Session. 

I think it necessary, in dealing with this case, to go a little further 
back, to show What the history of this matter has been, because it seems 
to roe;, of some , importance that the previous transactions and. orders 
should be considered as enabling os to judge of the course taken by the 
parties, and by the Magistrate. The subject of dispute is the mode of 
enjoyment of^small piece of land which, as I learn from a, small sketch 
which has jusl been handed to me, and of which the general; ctorectness 
I understand , , is'?ad,mitted.;by both parties, is situated tothe sohth of tbe 
house of Shatha Churn Laliiree and close to it, but gepai^ted .from. 8 
house by the, Government road. This piece of laud is situuted: at ;(i distance 
of abohttWffimtttee’ walk from tbe h^se of Gop^ K^to Golwm. and 

Sbama§ifiPnhemg omowner-to the 
a thy ■iw&'Mwd.s'bot; before 

. there was proliably conpeeted with ’the approaching "Ponjah. • 18 
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put® having arisen iu consequence oFGopeo Kishto Gossain being. an* 
willing that ,t}ie land should be so occupied, the. Magistrate of the Sub* 
Division held an inquiry, and made an order under Section 530 of the 
Cpde of Criminal Procedure, adjudging exclusive possession of that part 
of the land oo which this mhabalkhanak stood, to Shama Churn Lahiree. 
In consequence of.that Gopec Kishto Gossain brought a suit in the Court 
of tfco Subordinate Judge— a suit of which the nature and the result are 
not staled with sufficient accuracy by the Courts below. The object of 
it was to have it declared that Gopee Kishto Gossain was entitled to 
joint possession over the whole of this piece of land, And that lhatua 
Chum Lahiree was not entitled to erect a nahabaikhanak thereon, and it 
was specially prayed that this declaration should be granted, and that 
the n&habatkhanak should be broken down. The Subordinate Judge 
made a; decree in all respects according to, the prater of the plaintiff, 
that- is to ?!ty, his decree was that the plaintiff’s suit be decreed. This 
decree of course ought to have been more carefully expressed, and the 
plaintiff, ‘by bis pleader, ought to have taken care that effectual relief 
was granted uuder it. All that was done for bhatpnrpesewas that a 
decree having been made on the 19th of May 1877, the Naair proceeded 
to the spot, and by planting a bamboo, gave what is oalted symbolical 
possession. -The nahabatkhanah, it appears, was not pulled down, but 
remained where it tvas. The very natural consequence was that on the 


approach of the Doorga Poojah of lt>77 the dispute was renewed, and 
several,' servants of Gopee Kishto Gossain, acting, doubtless, under their 
master’s instructions, went to the place pulled down this erection. 
On that Shama Churn Lahiree complained. The servants were brought 
before the Magistrate, and were convicted of the offence of mischief, and 
Ined. That occurred on the 28th September. Ou the* morning of the. 
8j,h of October the servants of Gopee Kishto Gossain, getting uji early in , 
the, piorhitig, loundi . certain gkaramis in the employ of Shama Churn 
Xiaiu^engagtid in setting up this nafyahai&hari ah , ‘ .Tib' men whb ; 

8u-xnmonQ4' oth'6r»'..«i'f their fdlow-saifithnls and theyi;' 
’'^iv'C^y.lptptestecl; against the ereoi^ij,, bpt' puUcd/db^n‘ the 
' grcuhd, thrus^g aside the sbi^'b'pf^arh#;;. 

4Wd; fcbrpwbg to the' gfound , 'another ibr&nl wlhb'.lb^:' 


a Mr%e,r,'OobJ*da»M’ was, made beforfilp^ 


^oraj’-^n t$$ ‘ 'the, ,9th'; ,• ^'Immediately issued 

before' 
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the affidavit before its that tlie Magistrate, ia the first instance, intended 
to deal with the matter summarily, but that on the application of the 
pleader for the accused, he agreed, to take it op arid deal with it in the 
usual form. At the same time he altered the eharge (gainst the accused 
to orie of rioting, which of course, not being one of the ofibnete specified 
in 8ectipn 22,2 of the Code of Criminal Procedure, could not be dealt 
with in the summary form. One of the witnessea was examined before 
the charge was framed, it appears, and another afterwards. The defen- 
dants were called upon for their defence, and they named several wit- 
nesses, Now, it is. stated, but the Magistrate denies the statement, and 
1 very willingly accept his denial, that in the first instance he made a 
verbal refusal to summon these witnesses. However, summons did issue 
in the following morning, but the witnesses were not to he found. 
Upon that the accused applied to the Magistrate to grant a further time 
for the appearance of the witnesses, representing that the time was that 
of Poojah when people were disinclined to attend the Court, and that 
they had not had a fair opportunity of procuring the attendance of their 
witnesses. The Magistrate, for reasons which he stated, declined- to al- 
low further time,: and on the 12th of October prooeeded to convict the 
prisoners of the offence of rioting, under section 147 of the Indian Penal 
Code, and sentenced each to imprisonment for three months. The re- 
sult of their appeal to the Court of Session was, as I have already said, 
that the Sessions Judge considered the sentence too lenient and directed 
that the prisoners should each undergo rigorous imprisonment for six 
months. • . * 

It appears to mo, in the first instanoe, that the Joint /Magistrate 
was in error in . making any order in this matter under Section 6$i) of 
the Code, of Criminal Procedure. It seems to me that the> subject- 
matter was one to which that Section could have no app&eatiohu There 
was really ho question of possession. , The land was In the joint posses- 
sion of tbs disputants, and the only question was whetheroneftof them, 
toemg a jaini ownejp, was at liberty .to make ttte' of^thn'lwid|si 6uch a 
manner -aS‘->to'caus4 what the other joint owherloh^i^- o^^rs^an- 
tioyaace, &n| ggsiustfche willof that joint owner,', tufac^'tl^.Idaiistuite 

' ' - 6fc [ ^ ave 

'..of to forbid thismode..nf 
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says that Ike doctrine would be monstrous, that ,a co-sharer might build 
a bouse upon land beld in joint partnership for his sole use,” and so on. 
Then be, goes on to say—." The objection does uot apply here, fur a > 
Nahabatkhanah is not a Loose, It is the flimsiest and most onsubstnn* , ‘ 
tial of strnctures. it occupies the air rather than the earth. It is an , 
elevated platformon which musicians may sit. The grass can grow nn* 
de? : it and goats and cattle graze there,” The Magistrate’s own argn- ' 
roeut therefore was that Sbama Churn Lahiree in erecting this Nababai* 
iehunah - proposed to occupy the air; and although. Section 530 applies to 
land 1 and water, 'it certainly does not comprehend the air. 1 have no 1 
doubt that the order under Section 530 was beyond the power of the 
Magistrate, and ought not to have been made; The Magistrate, how- 
ever, not only made that order but has relied upon it in the proceedings 
now before lis, because he has ordered a copy of it to be filed on the re- 
cord, although it is manifest, from what afterwards took place, that the 
order had ceased to have any effect whatever, because the result of the 
order which he made was that Gopee Kisbto Gossain being affected by 
it, immediately brought a suit in the Ciyil Court, and that Court de- 


clared that the Defendant bad no right to erect the Nahabatkhanah in 
that situation, and in fact decreed that it should be removed. Bet as 
an order under Section 530 is only valid until the person to whom, 
possession is given is ousted by due course of law, and as the effect of 
that judgment of the Civil Court certainly as to oust Sbama Churn 
Lahiree,. the order of the Magistrate ought not to have been referred to 
in any further proceedings. That decree of the Civil Court has not 
I understand been, set aside on appeal. Bat whether it has been ap- 
pealed or not, and whatever may, be the result of.sneh appeal, it is not. 
our business ftt present to consider the correctness of that, decision. tin- 
vdoUbtedly, as far as the parties were concerned, it was a valid decision 
of a competent Court, and the Magistrate as well as the parties were 
hound.: to respect it. In respect of what occurred in September 187?, it 
..orphans; the first convictfou by .the Deputy $Iagi«tmte :, muf',. 

-j'^eu-noensed -persons w ^®®hricted,.of:*a^'^,by,thh'l^^ i . 
., : defiuitioQ of, nidfpftu to b^ 

In dia n i * Renal ’■ Code' which, is , '^iiS i ir— < - t < ^fh , oever, with 
hnu$plng ; *'|that;4ifeis likely, fyjjmufy fcrr***^^ 1 * ^i-*^***;? 


^ l-ia.' mttyr or ini-the-hituatipti ^ 

i^:-dii»mhei-, iig whins, W utility or;affeAi:%*nj«ribaiiyiicc»^ 
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: chief.” Now ns-, far as I can see, the. only. act dpue by iMe .iwugtfjpr*. 
sons in that cape was to cbaugethe situation of the, bamboosfbecauss 
they wetje not otherwise destroyed o#, injured) in so faro* to put an -end 
to, their, iceniitliuanpe in,, tb# .:folG«.$. jfc' afaruot^rfc js |e tfce. 

.words” wrongful loss" as defined in Section . 23 of- the Indian. Penal Csds, 
we have “ wrongful lose is the less by, unlawful meanaofptepertyio which 
the person losiug it is legally entitled,” Now it is olear froin the deci- 
sion of the Civil Court which was then in force, that Shama; Churn 
Lab tree was notat that time legally entitled to have those bamboos put 
together iu that place in the form of a. Nahabatkhmttk, and consequently 
there was no, causing of wrongful loss in the act done by. the accused' 
persons. It spem,s to me, therefore, that if that conviction had been 
brought befo.rb this Court iu , tie .exercise of its power of revision, the 
conviction would have been set aside, Put the employer of the accused 
appears throughout these proceedings to have been singularly ill-advised. 
He had an illegal order made against hi pa under Section 530 which waa 
allowed to remain untouched., He brings a Suit in the Civil Court of 
which he fails to .obtain the full effect. His servants illegally, suffer 
conviction of the offubce of mischief, and that conviction is also allowed 
to pass unquestioned. He seems to have been* then advised to cover 
this piece of’ ground wiEh logs of wood and bricks and other materials 
which was undoubtedly an unjustifiable act. His servants being then 
charged with rioting, it appears that their Counsel instead of simply 
relying upon the decision of the Civil Court, thought fit to argue before 
the Magistrate, At length as to the question of right. Finally .upon the 
conviction taking place, instead of going at once to the Appo|l$% Goutf, 
the, accused wews. advised to come before this Court. Aprocedur$wbich 
undoubtedly prejudiced : them in the mipd of the Sessions Judge, and 
which has, addpd vfrymueb to the costs and anxieties of these proceedings* 
I am now jooming. to the particular prot^ingp;,,wbmb,^ 

■ us, .These, j^titjonere, were, chavged.iyitb^ t^e 
as tej: tM .‘procedure.. - „Tt appears to, me 
Odly ’ prejpdi^i;; J^jr. ! tl^fe , haste , With v wljioh ‘.ip Itrosewtips u 
on. .1 % wiai’ p,ut>KoAb|eef jjUi'i|.;wage. 

wiMj; {lAwjpnjStqmop ■ • of 

’ -ger^ . .been' i^iat ‘ ^ ^ . 

; t portanee^that'' : 


ore 


Jopbt- 
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whatever the result of this prosecution might' be, Shama Churn Labiroc 
the virtual complainant in this ease, should be enabled to' erect and beep 
erected this Nahabalkhanah for such purposes as be thought desirable, 
and the Magistrate, in a passage of his explanation which was subramit- , 
eS- ttf this Court sometime ago, says that onlookitig hack to the pro- 
ceedings, be is unable to see what other course he could have taken. I 
confess it' dOes seem to me strange ‘considering that this question had 
been already submitted to a Civil Court which was competent to' enter* 
tain it, and that that Court, whether rightly or wrongly, had determined 1 
that Shama Churn Lahiree was not entitled to that particular form of 


enjoyment, it does seem to me strange that it should , hot have occurred 
to the Magistrate that the right solution of ftis difficulty would be to 
restrain' Shama Churn Lahiree from doing that which the Civil Court 
had' decided he was not entitled to dn, until at any rate, a further deci- 
sion upon the matter should have been obtained.* I have now to observe 
upon the refusal of the Magistrate to allow time to the accused for the 
appearance of their witnesses. The Magistrate and, I observe, also the 
Sessions Judge relies upon the alleged discretionary power of the 
Magistrate in this matter. Now this being what is termed a warrant 
case, the duty of the Magistrate in this particular is stated in the 21;9tb 
Section of the Code of Criminal Procedure. That Section says—*' The' 
Magistrate shall, subject to the provisions of Section 362, summon any 
witness, and examine any evidence that may be offered in behalf of the 
accused person to answer or disprove the evidence against him, and mayj 
for this purpose, at his discretion, adjourn the trial from time to time as 
may be necessary." Section 362 says—" In warrant Oases the Magis- 
trate shall ascertain from the complainant 1 or otherwise the names of 
any persons who may be acquainted with the faots^and circumstances" of 
the ease, and who are likely to gNe, evidence for the prosecution, and! 
tbhll stubinott Such oif them to giye evidence before him as he thinks , 
ne peSear y. Tlib Magistrate shall afto subject to the provisions of 

any witness and examine any evidence that miy. fee 

’"aid' inay, ,: for that 

trial fromtime to time.” Section 85$ tbwhish rcfercuee i 

th^ilagistoato , 

’ ; |^iiJBe;!qf! vexation- 'or'fiay^r.of- 

^uir0 '' tl»a accused pe^efto, totUfy:hih»;thq|;:t|^a' 7 
f. M. kiiwWtthfe' ^utidr'fpr ’believing t hai- ttm witness if, ‘ 
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Now I understand this Sectiou 3o», to weanthat if ^taong , the per- 
eons named by the accused as witnesses to ■ a defence, tjba Mag istrate 
eoneid^a that any particular witness is iuoluded focthepurpose of ma- 
tien and delay, be is to exercise bis judgment aud engmre whether snob 
•witness is material . -I -have never beard that it Was it^adjed by, tbat 
' provision to enable the ^Magistrate to t the 

defence of the accused person; is to be, learn- 

ing the nature af the defence he iH..dpili»lii|^S> 
ing the whole of the witimsses citjjjjj|by tbe^a^husedi t : : uta aware of no 
warraut for the exercise of any $ucr S!Weepib^ ^||tbOi < i(ty* . Setting that 
aside, can it- 5 be said here thatAbere was any purpose of vexation or do- . 
lay for which these witneeseswere summoned ? The trial |Ht| proceed- 
ing with greit vapidity. The, offence of which these prisoaerfjf»re charg- 
ed was veiyi s*rious.‘ r $he daw- enabled fcbenrto call witnesses in. order 
to disprove ot answer the case made against them, and considering what 
the time of the year was at which the first attempt to procure the at- 
tendance of these witnesses had been made, it does seem to me that it 
would have been reasonable to allow a further time for that purpose, 
and I moreover thipb it ppobable that by reason of such time not having 
been allowed, the prisoners were prejudiced in their defence, because this 
was not a simple question, it was one which depended somewhat upon 
minute considerations. The conduct of the parties, the mode in which 
one side or the other had acted, was of the greatest importance ip de- 
termining, firstly, Whether the accused had committed any offence or 
not, and secondly, what was the nature and extent of that offence.,. The 
Magistrate indeed says, in order to justify his refusal, that the accused 
had confessed that with which they were charged. The accused had 
confessed ho such thing. They were charged with rioting* . ,ff|4| wbioh 
th^p admtite^.wai that they had palled up these bamhods fh|;j^tpl««ed 
tbb 'etdetidn.' 1 -'That ^as'-the; l° n g w*3f 

• * , ■ : V,, , ; ; • ■ ■) ;-_y x i-y 

^rkU,-that 
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- / J; aftw turn to the con viction * i The accused have been convicted of 
tbe ; offence described in -Section 141 of the Indian Penal Code. After a 
good deal of consideration, I am unable to satisfy myself that that which 
under that Section; liioting,aceordingto the Indian 
Penal Code, con^shs of force used in the prosecution of a common oh* 
ject of anunlawfol assembly* We must therefore find that there was 
an unlawful assembly, that they had a eommon bbject, aud fiiat forea 
was exercised in the prosecution of that object. Now, 1. think itrbighly 
- probable tbaton, tbia occasion there were five or more persons assembled, * 
hut who were these persons ? They were not persons assembled toge- 
ther for* any unlawful purpose, nor wem they persons summoned together 
for the purpose of committing a breach of the peace. They were the 
ordinary servants, and probably relatively speaking; only a few of the 
ordinary servants of this Baboo Gopee Kiabfco Gossain, , One of . them . 
discovers ..that .stealthily the other party had in the course of the night, 
pat up this structure which the Civil Court had declared he was not 
authorised to do, and be ealls other servants to. assist him in remonstrat- 
ing and in removing this structure whiqh was thera UlageUy erected* 
It was suggested that this matter oameeither under the third or the 
fourth clause of Section 141. Now the tbird cJaUse speoifies the object 
to be that of committing any mischief or crimittal trespass or other of- 


fence. In. regard to mischief, as I have already said with reference .to 
the previous conviction, it appears to me that there was no mischief. , In 
regard to criminal trespass, the delegation appears to me to be nbsurd. 
The accused persons were only wale they were entitled to be— on their 
master’s own land. They had not gone there, nor did they remain there 
for the purpose of trespassing or for any other unlawful purpose. Thun 
it is said that perhaps they had gone there for the purpose of enforcing 


some right or supposed right. It seems to pie they hod not gone there for 
jwy such purpose, but that the other side; < jhavinf-.g^Hi;4^ms for; the .pnjw 
pose of -enforcing a right which he perfectly knew, the Coart had ad- 
|ud^ i /|biin-::jh|t.j':to /possess* These pinkos merfly representing tbei* . 

' ''iHi^i;r^|;|he«e; 'for., the -purpose «£.. renting. ^«tjnfrsotiopiOl.1fet!ht , 
Misfi •4s, admitted that. sid'^peuin^iii^ ■ vide^,^#*.' ’ 

"the case, ' 

. ^fficeira ’ . who wemi;'$f'_ :‘the> ,*poit saw ,«» oceasim* 

;i t^esrs'.-to me thej»fare,, , there wgg-.ty* 


wei*$ itfe there as members: of an unlawful assembly, nor fos Any uu 
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purpose. I think, therefore, that the convi6tion>- asweii Mi the 
proeedW under which tbe convietioa ahd^edght 

to be itotasidi "<■ ■ ; ■/'■!,• } V ; 

emit d ih the Court of jBetotbp*; 55 he : ertfors io tb^hidh’ theMagwtratehai 
are easily eacplaihed' •fcp;.'0l*- elxvnlaM^a^* 
whether rightly or trrohgly> idipressed withthbilaty’^ maintaining 
not- only the peace of - the District, but also theaUtbcrity ofbi* own 
Cortrt, And liso % the fhot thn^he had taken a iargh |Wrt i» pre-^ 
viohs transaction which led uprio, thiB conviction, and therefore that 
which he 1 fflfa although it was, he 1 think, erroneous. Was far from vox* 
natural. Bat these consideratiOosdp shot apply to theGdurt of Session. 
The SeSSioni Judge ws* an officer of infinitely more experience. He 
was not affected by-the necessity of maintaining the authority of the 
Magistrate’s^ Court, or by any participation in the previous proceedings, 
and yet he not merely fail! to poiut out the mistakes which the Magis- 
trate had committedjbuthe actually goes- beyond him' in the linewhieh 
the Magistrate 1 'adej^dV;'^ The Joint Magistrate had eertaiulyehewn 
that he was not slovr* to vindicate the respect due to his own Court, and 
he passed he airbwedty considered a severe Sentence when he puuish* 
ed the petitioners with rigorous imprisonment for three months. I am 
quite' unable to see upon what grounds, or for wbat reasons the Sessions 
Judgenot njer^ affirmed but doubled that punishment. ' 'I thiofcthere- 
forej that ibitrule mult be made folate, and the eonvictiottand the 
- • :,The proceedings taken by the Joint Magistrate 
against Go^iJfcishto, Cossain and Nundo IiaJl Gossain must accordingly 
be stopped. b\ '/•’ •» ‘ '■* ; • 

■Ji|*.;JteWi'Ck' I conCuf in setting aside this conviction. 

- ';fhe Jhete !: in ''the^.cisae establish that «^taiaa • 

4hiatj^ tiKi the 
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It Appears to me that tbe acoused were merely exercising the remedy 
familiar to English law of abating a private nuisance. This right is thus 
described in Stephen's Commentaries, 5th Edition, III., 354. 

Hie rule jvas laid down by Lord Denman in Perry r *. Fitzbowe, 8 
A and E, 775. In that case a commoner whose right of pasturage 
was interfered with by a building erected upon it, came and pulled it 
down “ about the plaintiff's ears” while be aud his family were actually 
in it; and it was held that the serious risk of human life involved, aud 
the consequent imminent danger to tbe peace had, according to the ana* 
logy of the law of distress, the effect of rendering the plaintiff's act 
unlawful. * 

In the present case there appears practically to have been no vio- 
lence and no each danger of any breach of the peace-^indced, the police 
were standing by and looking on while the abatement took place, and 
tbe act of abatement was therefore, in my opinion, legal. The eame 
view Of the law appears to be reproduced in tbe I. P, C. “ Mischief” is 
defined in Section 425 I. P. C. as the causing any change in property 
or in* the situation thereof as destroys or diminishes its value or utility, 
or affects it injuriously with an intent to cause wrongful loss to any 
person, and explanation 2 shows that mischief may he committed by an 
aot affecting property of which the person committing it, is joint owner 
with others. Under this definition the act of the complainants in erect- 
ing the structure was, as I regard it, misohief. 

Then, by Section 99 I. P. C„ there is a right of self-defence of pro- 
perty, moveable or immoveable, against an act which falls under tbe de- 
finition of " mischief.” I do not think that the 3rd exception in Sec- 
tion 99 applies, as the accused had the right to prevent tbe structure be- 
ing made, which they could not have done if they had waited to go to 
the Court for an injunction. 

The observations of Couch, Chief Justice, in a similar case in 19, 
W, R., C. R-, 68, seem applicable to the accused iu thU ease, , 
U nde r- this view I think the accused were exercising a legal right 
of self-dlfanoe, consequently that there ^as no criminal force, ho unlaw- 
ful MMmbly, and no riot, and that the cottviction must be quashed. < 


( 
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PRE-EMPTION. 


Lecture XVIII , on Mahomedcm £ow, 6y Baht 8 C Sirettr, Tagore Lorn 
Professor for 1878. 

Sbtjfa or right of pre-emption is a power of possessing property which 
has been sold to another by paying ft price equal to that settled or paid l>y 
the purchaser.** 

Principle (dcxxv.) The right of pre-emption applieg not 
to moveable but to immoveable property (atefrf), divisible or in- 
divisible (a), and can be exercised when the latter is transferred 
in any shape for a consideration (l>), even as a grant or gift 
for a consideration expressed, J or in a compromise (c). 

(«) A privilege of shvfd takes place with respect to immoveable pro- 
perty, notwithstanding it be incapable of division, such as a bath, a mill, or 
a private road. According to our tenets the grand principle of tkufd is tho 
conjunction of property, and its object to prevent the vexation arising from 
a disagreeable neighbours and this reason is of eqnal force whether the thing 
be divisible or otherwise. Hid&yab, vol. iii., page 591. 

It is observed in tho abridgment of Kadtdri that shvfd does not affect 
even a house or (reel when sold separately from tho ground on which they 
Stand, This opinion (which is also mentioned in the Mabsnt) is approved ; 
for as buildings and trees are not of a permanent nature they are therefore 
of the clam of moveables . — H i dfiy ah , vol. ni., pages 59L & 592. 

(6, d ) The privilege of tkufd is not admitted in Ihe case of grants, un- 
less when the grant is wade for a consideration, in which case it is in effect 
ultimately a sale. Still, however, the privilege of tkufd cannot be admitted 

• The Original meaning of £hvfd is conjunction.— Durr ul-Mukht^r, page 897. 

In law it is a right to take possession of a purchased parcel of land for a similar (in 
kind or quality) of the price that hae been eet on St to the purchaser,— B. Big., page 471. 

t See the case cited at the end of this Lecture, 

t'Tbe right of pre-emption takes effect with regard to property, whether divisible or 
fadivMblb ; fat It doot not apply to moveable property, and it cannot take effect until after 
the sale (a complete, ee feres the interest of the teller It concerned.— -Maw. W. LJ Chap, 
tv., Brine, 8. 

the right of pre-emption takes effect with regard to property eqjd, or parted With by 
•onto means equivalent to ml* hut not with regard to property the potaesrion of whteb has 
ham transferred by gift, or by will, Or by inheritance j unless the gift whs made for a oco- 
tMeretfcA sod tbs consideration was expressly stipulated, but pre-emption cannot be claimed 
whme tha donor two received % consideration for bit gift, such consideration not haring been 
♦apferihr stipulated — Macn. M. L-, Chap, iv , Brine, 1 
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unless both parties have obtaiued possession ofthe property transferred to 
them by the terms of the grout (nor. if the thing granted on either side be 
an indefinite part ef any thing ;) for a grant on condition of n, return is still . 
n gras#; ee has been already explained in treating of gifts. 

It is, farther to'be observed that the privilege of shnf4 cannot bo »dtnitted, 
unlesstberetnra be expressed as a conditions making the grant ; for if it 
be net so espwssed, and the parties giro tp each other reciprocal presents, 
these presents on both sides are held as pure grnnU, although each of them, 
haying met with a requital of his generosity, neither is allowed the, power of '' 
retreating.— Hid&yah, , voL iii,, pages 594 & 505, ' 

(c.) If a defendant compromise a suit by resigning or making over A 
house to the plaintiff, after haring either 'denied his claim or acknowledged 
it. Or refused to answer it, the right^c# reestablished with respect td 
the hoiise ; because as the plaintiff here accepts tbehousein consideration of 
what he conceives to be his right, he is therefore [to adjudging the right of 
thufd against , him] dealt with according to his own conceptions^— <Hid£yab, 
voL iii., page 594. So— _,••••;. \ ■ •>’ 

Principle (dcxxvi.) The right of pre-emption does not 
take effect 'with respect to the property trahhferredby a grant hr 
gift without consideration (d). It doe* hdt 

also take effect to the property made ovet as a hire or reward* 
or as a compensation for hhuld, or as a do wet (e), though it 
takes effect with ..respect, to the property sold in order to pay 
a dower (/)« • •• ' ' 

{d.y Scenotc'O). . 

(«.) When a man acquires a property, to lands for a consideration, tho 


B ’ 11 . : ANSOTATtbKS, _ 

dexxv., dcxxvi. Among, its conditions are the following 1st. There must 
be '*!' 0 ^ntiw|„c£ exchange, that' is, ’ a sale i^romething that cqm« into tjie ftiutyg 
a sale, b&rerwmC there is no right of pre-emption. So that the bight does AOt ?aHs» ; . 

' inheritance,, or bequest.-. the gift boa- Wfab f^hartri»in; V 

i?*' f bqnditicm' that , somethtogfilbeh. be iftw* m.«whaftje 

lilili mil |||fciiii iiiTiiii is J p ken , • the right arises.talf posseSa?"" i 

pfeii» i: ;,ahd.(«>et i by ' there is no nWt of pre*e 

'.vsiteiC.'. And if a mansion is given without ant 1 

7 whether; toe compotAUm be after ki'j 
\ <&• -WpdWal _ with 

'•abto.'ddST on'thh'jilKattsim) -compounded 'for, 
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privilege of shu/d liakea piece with respect to- It Tfae pffvilege o# 
mot take place relative- to a houmpsaigned fey « : maopa# : .4ower.. tahjs wj9*ri ■ 
or- by. : a iwtousn.t© bet hu*b<ttid fe* ^'■^iditratiob yranl r 

her or which ip apetfeop w;hik;i^ ! 

.HhUjyab, vdl. iib» page 592. '^v\' . '■.' •■'■' ; .'.vf;’*/ V.'W?.^VV4 ; '" : C 

(/) If a pm marry* wo«i ; kb v iitbput seirthjg'bn ^kaiy-^rwy and* 
afterwards settle on her h, honse ad a dower, n& 

take place, the house being fce^&Mitdereii had. 

been settled ptt the woman at the tiiae of tbe' > ffiarjdag^ r | .;ti^bih'e^is#' 
where a n^ sails his house in order to discliarge bis wife's dower itither pro- 
Pf. o r tiipufxted, because here' ■ awstoaa exchange of |wpo^ jforvpiropeirty.--- 

Hidiyab, M ip , ppg« 593. ! . '451^;.,;'., •'' /*’•> " • • 

• ■ ; ■ PrbpPpU ^ p£!" C-iioe» 'not 

take effect made w^der cciB^ition'eff 

option* ^, "though it takes effect with the purchase made un- 
der such ccefdi^idn' th)i' ''‘'r ’ ' ' ' - ' /:/' '. ' 

' ' '' 1 si*/ .)* .'/<• [•*; * h , '. ‘' f j '<<.// ■ „ ( 

(a.) If titt seffmhmwite boiler & condition ofopiion,* the privilege 
of ^|hat ; hcuse,:the p^'feserved %y 

the ''sehe^'-bhihg 4 aa'^S'pisdipii^t^to.''' ^the'ektihbfihti of 'his 'ri^t;of property, 
but vihW : ,’^' : r^itt^ii^||^tlil ;! ^iWer thefm^imeat' c&s^jjigtf'tyie privi- 
lege of' v«pl^ "takes 1 .piakhi; pthi^ed tbr^jb'prefer-hia <akm immediattiiy. ■ 
fliis is appiwhd^iRdkykh/vol^ii., page 595. • ,,, 

3tf^ ’ o.,mmpurthwa house m»4# fASpp^Uaoa of 
,ppfioa,. : #e p^!r^eg« : ffif'4*/d takes place, with respect, to i£ .ip'ower • 

reserved vhyC^fejt^gii^^''’|s. . heldy in the opinion of all, tbo-leafnedjjtp; be no 


impediment : to; ; the‘ 'eit^ikj'tion of the t.tetipy tight 
.of'sAte/)ii.ls.;'&wi^pd'»hiff^esta,.upoB the ertinetiopof 

r •-; '/i v ’< , 


>OOtt* 


;pu rch^fe'r’ ! ifek^ ; o f 
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tt.au had ever tukeu possession of the bouse or uot. Hidiyab, vol. ili., page 

m 

Principle (dcxxxi.) If, on the contrary, the purchaser re- 
ject the house on discovering a blemish in it after^aving taken 
possession without the decree of the Kazi, or if the seller and 
purchaser agree to dissolve the contract, the privilege of shufd 
is established to the Shaft. 

Becauso in thoso instance* the rejection or dissolution is a breaking off 
with respect to the seller and purchaser, inasmuch as they are their own 
masters, and moreover will and intend a breaking off ; yet with respect to 
others it is not a breakup off, but is rather iu effect a new tale, since the 
oharaetorirtie of Bale, namely, an exchange of property for property with the 
mutual consent of the parties exists in it ; and as the Shaft is another, it is 
therefore a title with respect to him, whence his right of shufd mast be ad- 
mitted. — Hid&yob, vol. ili.. pftge 598. 

Principle (dcXxxii.) The right of pre-emption {shufd) be- 
longs in the first place to the co-sharer in the property ; 
secondly, to a sharer in the rights and appurtenances of the 
property ; and thirdly, to the neighbour («).* 

(t.) The right of skufd appertains 1 — to a partner in the property of 
the land sold ; 2 — to a partner in the immunities and appendages of the land 
(such as the right to water and to roads) ; and 3 — to a neighbour. The 
right of shufd in a partner is founded on a precept of the Prophet, who has 
said—" The rigid of Shufd holds in a partner who has not divided off and 
taken separately hit share." The establishment of it in a neighbour is also 
founded on a saying of the Prophet — “ The neighbour of a house has a su- 
perior right ta that house, and the neighbour of lands has a superior right to 
those lands ; and if he be absent , the seller must wait his return, provided, how « 
ever, that they both participate in the same road and also—” A neighbour has a 
right superior to that of a stranger in Use lands adjacent ta liis own.*— Bidayab, 
vol. hi,, page 562. Henco— 


— — 

* 

* The right of preemption may bo claimed by oil dmeriptieuiwf persona. There is no 
distinction made oil account of difference of religion, The Mowing pereoee pay oWm tbo 
right of preemption In tb* order enumerated : » partner in the property eoW, » partner in 
It* oppejgpagcc, and n neighbour. All rights end privihgen which betoag to Ms erdfnury 
pavstyegr belong equally to a purchaser under the right pi pre-emption,— M non, M, L , Chap, 
i , Pri«c t-e. 
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\ Principle (dcxxxiu.) Where the co-sharer in the property 
itaelfis a claimant, the sharer in the rights and appurtenances 
is hot 'entit^ to the privilege of pre-emption, and where he is 
a ciaiinahti^ claim is preferable to that of the neighbour (J)i 

0 *)’ - 'tA partner merely in the road and rivulet, er a neighbour, cannot 
be entitled to the privilege of*A*y*f during the existence bt one who is a 
partner in the property of the land, for his is the superior right an has been 
already shown.— -Hidiyah, vol. iii., page 564. 

. A. personwbois the joint proprietor of only a part of the property soM,' 
(each jf part^hr i» a particular room or wall of a house) as he has a.^gfat" 
superior to, one . who is neighbour to that particular part, so likewise haaho , 
a right superior fo one who is a neighbour to the rest of the house. This hi , 
an approved maxim of Aha Yusuf} for the conjunction holds stronger in the 
case of '■$, person who is a joint proprietor of ij/pfcW of the house, ;than in 
that of one who is merely a neighbour. It is necessary that the road or 
rivuleut, the, joint participation in which gives, a claim to Hie privilege of 
«hu/d, be prh»te;^HidAyah, vol. iii., page 5j55, ' 

Whien within A mansion, which is sitnktA ifc ft "street, without a thorough# 
fare, and which hits several ownerB,tbeift is a hoh^ebelpnging to two persons, 
and one- pf them sells his share tblA fte? belongs firftb .. 
to the partner in the house> thento the pArtnewiftthe mansion, and, next . , 
to thA peoplein the street, **e all alilA , if All these give ftp their 
right it belongs, to the muldtik, or contiguous neighbour, by whom is meant 
the neighbour behind the mansion who has a door opening into another 
■Stitfnh*; '■ <f '? '• *. 1 . *• . 1 ■ ■ ■ . 

A mansion belonging to, two persons is situate in a. street which has ho 
thoroughfare* And one of the partners selle his share to aStranger,: the right 
of , pre-emption belongs first to the partner in the house, then to the partner 
• in a party wall, then, to all the people |n the street equally, and then to the 
; neighbour ;4ii 'the mansion behind that which is sold;* . ; . . ,.. 

(dexx^iv.) A dtimpaiuon: is u khoUi) in a , 

yrvjf .■» for pre-cmptici|L ; t6 a companion in acbannel 1 

of ( ^ place of the cbannelis notbis property-* , 



170 


THE LEGAL COMPANION. 


[Vot. Vi 


So that if a mansion is sold in which one person has a way, dud another 
a channel of water, the former has the right of preemption rather than the 
latter.* 

Principle (dcxxxv.) Tlia neighbour whoajb connection 
with the property is closer than that of another neighbour has 
a preferable right ( k ). 

(k) If a house be sold is situated in a short Ians, shut up at one end, 
communicating through another lane, shut up also at one «t»d, but of great* 
er extent, in tins oase the inhabitants of tho short lane only are entitled to 
tho privilege of shvfd ; whereas if a house situated in the long lane be sold, 
tho inhabitants of both lanes are se entitled. The reason of this is, that the 
right of egress and regress in the short lane is participated only by its own 
inhabitants, Whereas the light in the kng laue appertains equally to the 
inhabitants of both ; as has been already explained under the bead of “ Duties 
of the Km" The same rule also holds good in the oase of a small rivulet 
issuing out of another. — Hiddyah, vol. iii., page 666. 

Principle (dcxxxvi.) But if the first shaft, or claimant by 
right of pre-emption^ relinquish his right or claim, the second 
is entitled to enforce his own, and on his giving up his own 
right, the shaft in the third degree can exercise his own right 
( 0 - 

(/,) If a partner in the property of the land relinquish his right of 
shufd, it devolves next to him who is a partner in the road ; and if he also 
relinquish his right, it falls to the Jdr muldsik, or person whose house is 
situated at the book of that which is the object of shufd, having the ,entry to 
it by another road. — Hidiyah, vol. iii., page 564, 

When the owner of a largo mansion in which there are several houses 
sells one of them, or sells any other known part of 
Illustration. the mansion, the right of pre-emption belongs to the 

neighbour of the mansion, on whichever side he may be. fiut if the pre-emp- 
tor gives up his right, and the purchaser afterwards sells the house, or the 
particular part, the right of preemption belongs only to tho neighbour of the 
house or part which has now become a separate or independent property, and 
is no longer deemed to,bc a pert of tho mansion.* ’ 

h >1 r n *. » >H w w n *» fm+mr * ***" " « ^wS w " ** 

Assomuws. 

dcfcxxv,, dexxstti. If the sfotdk gives up his right) the kkalti Id entitled { end 
tmoug tilt khalits the special is preferred to the general. If the khalit gives up 
hi* riglit ,tho neighbour is entitled. This is the answer of t|ie Zaifyr-ur-BaWayit 
and $t ia eonwt.* 

* fat&wit AlamjW, yot v„ pp- 256, 267 to 250, -B. Dig, pp. 476-480. 
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(oa) Take the ease of a mansion which is sitnato m a street without a 

fuillim Ulartfation. thoroughfare,' and belongs to two persons, one of 
whom soils his share. The right of pro-emptiou 
>olongs, in the first place, to the other partner in the mansion. If 
te surrenders uis right, it belongs to the inhabitants of the street 
jqually, without any distinction between those who are contiguous and 
;hose who are not so j for they are all khalifa in the way, If they all 
mrreuder the right it belongs to a mv^arik, or contiguous neighbour. If 
hare be another street loading from this street, and having uo passage 
hrough it, and a house m it is sold, the right of pre-emption belongs to the 
nhabllants of this inner street, beoauso they aro raoro specially intermixed 
vith it than the people of tho other street. But if a house in the outer 
itroet be sold, the right of pre-emption belongs to the people of the inner as 
veil as to those of tho outer street, for the lutermixture of both in the right 
>f way is equal. If the street woro open with a passage through, and a man- 
ion in it were sold, there would be no right of pre-emption except for tho 
idjoining neighbour. In like manner when there is a thoroughfare, which is 
tot private property betwoen two mansions (that is when they are sitnato on 
ipposite sides of the way), and one of theta is sold, there is no pre-emption, 
except for the adjoining neighbour, If the road be private property, it is 
.he same as if it were no thoroughfare. A thoroughfare which does not 
;ive the right of pre-emption is a street that the people residing in it have 
10 right to shut. In like manner ns to a small ohannol from which several 
ands or several vineyards are watered, and some of the lands or some of the 
riuoysrds watered by it are sold : all the partners are pre-oinptors without 
my distinction between those who are and those who are not adjoining. 
But if the channel be large, the right of pre-emption belongs to tho adjoin- 
ng neighbour. There is some difference of opinion as to the distinction be- 
tween a Small and a large ohannol. -Fatiwd Alamgfrf, vol. v., pogo 2N>.— 
B, Dig., pages 478 k 477. 

Principle (dcxxxvii ) If one of the parties (having equal 
rights) relinquish his own right, it devolves on the others, and 
is participated equally among them (n). — Vide Hidtiyah, vol. 
Hi., page 567. 

(».) If one of them should cause his right to drop, the whole belongs, 
per capita, to those that remain. — B. Dig., p. 494. 4 

Principle (dcxxxviii) Several 'individuals claiming upon 
equal ground have equal claims without regard to the extent 
of their several properties or rights. 


4 
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When then is a plurality of persons entitled to the privilege of thu/d, 
the right of all is equal, and no regard is paid to the extent of their several 
properties. — Hidayah, vol. iii., page 660. 

Pre-emption aceording to * us' is per capita,' or by heads. When a man- 
. .. siou is owned by three persons, one of whom has a 

half, another a third, and another a Sixth, and tbo 
owner of the half having sold his share, it is claimed by the other two un- 
der their right of pre-emption, it is to be decreed between JthSm in halves. 
Or if the owner of the sixth should sell his share, it is to be divided between 
the other two in halves * 

Principle (dcxxxix.) If any of the parties possessing the 
right of pre-emption happen to be absent, then the entire 
right of pre-emption can be claimed and exercised by those 
who are present : should the absentees afterwards appear and 
claim their shares they are entitled to the same (o). 


(o.) If one is absent, decree is to be given, per capita, to those who are 
present. But if after decree of the whole to one who is present, a second 
should appear, half is to be decreed to him ; and if a third should appear, 
decree is to be given to him for a third of what is in the hands of each of 
the other two.* , 

(e ) If some of the partners happen to be absent, the whole of the 
thitfi is to be decreed equally amongst those who are present j for it is a 
matter of uncertainty whether those who are absent would be Inclined to 
demand their right ; and the rights of those who are present must not be 
prejudiced on a mere uncertainty. If, however, the fail Should have de- 
creed the whole of the ehufi to one who is present, and an absentee after- 
wards appear and Claim his right, the AW must decree him the half ; and 
so likewise if a third appear, he must decree him oue-third of the shares res- 
pectively held by the other two, in order that thus an equality may be es- 
tablished amongst them.— Hid&yah, vol iii,, page 567. 

Principle (dcxl.) The right of pre-emption does not 
operate until the conclusion of the sale of the property, nor 
till alter a regular demand has been made for it in the pre- 
sence of witnesses. 

— — — — - m .). — 

Ankotatiokb, 

deal. TJhe right of shufA is not established until demand has been *egul«ly 
made m the presence of witnesses ; audit is requisite that it be made as Soon as 
possible after the sale is known i for the right of ehv/A is but a feeble right, as it 

- r - r - r | , ■ r --- rri r ■ r-n y- -■ i--- i , „ ■ ilh 

* fattwA Ahungirt, vol. v , page 878.— B. Dig , page Hi. 
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The privilege of Shu/a is established after the sale, for it canuot take 
place until it be manifest that the proprietor is no longer inclined to keep 
his house, and this is manifested by the sale of it. It is therefore sufficient, 
iu order to prove the sale and establish the privilege of SJtufd, that the seller 
acknowledge the sale, although the person said to be the buyer deny it — 
Hidiyah, vol. iii., page 568. 

Principle (dcxli.) Property claimed by right of pre-emp- 
tion does not go to the claimant except by the surrender of 
the purchaser, or under a decree of a judge. 

When the demand has been rogulariy made in the presence of witnesses, 
still the Shaft does not become proprietor of the bouse until the purchaser 
surrender it to him, or until the magistrate pass a decree, because the pur* 
chaser’s property was complete, aud cannot be transferred to the Shaft but 
by his own consent, or by a decree of a magistrate. — Hid&yah, vol. iii., pages 
568 St 569. 

Claims to Shufd or pre-emption are of three kinds. Of these tho first 
is termed — Talab i nenvasabat’ (immediate claim), 
the second-.* TahM takrir m ish-had' (claim by 
affirmation and by invoking witness), the third— 
“ Talab-i tamlik (claim for possession) or Talab-i ichammat (claim by litiga- 
tion ).” — Vide Hid&yah, vol. iii., pages 569, 671 <fc 572. — Fat&vrA Alamgiri, 
vol. v., page 276.— B. Dig., page 481. 

By * Talab-i mowatabat,’ or immediate demand, is meant that— 
Principle (dexlii.) The person possessing the right of 
pre-emption should assert his claim the moment he is apprized 
of the sale being concluded, or else his right is invalidated 
(p).-~Vide Hiddyah, vol. iii., page 569. • 

(p.) And this it is necessary that he should do, insomuch that if he 
make any delay his right is thereby invalidated ; for the right of thu/A is but 
of a feeblt nature as has been already observed ; and the Prophet, moreover. 

Annotations. 

Is |)ie disseizing another of bis property merely in order to prevent apprehended 
inconveniences. It is therefore requisite that the Shaft without delay discover his 
intentions by making the demand, which most be done in the presence of witnesses, 
otherwise it cannot be afterwards proved before the Hidiyab, vol. Hi., page Mb. 

dexlii. By * Talab-i Mawasabuf is meant that when a person who is entitled 
to pre-emption has heard of a sale, ho ought to claim his right immediately on the 
instant (whether there is any one by him or not,®) and when he remains silent 
without claiming his, right, it is lost.— FAtAwa Alamgiri, vol. v., p. 267.— B. Dig., 
page 481. 

• Enitysh, vol iv , page 240. 
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has said “ The right of ehnfd it established in him who prefers hit claim without 
delay ." — -Hiddyah , vol. iii., page 069. 

Principle (dcxliii,) It is pot material in what words the 
claim is preferred ; it being sufficient that they imply a claim.— 
Ibid , page 570. 

Thus if a person say'—'* I havs claimed my tkufi,* or u I shall claim my 
I|h wt ^ » thufd," or “ I do claim my thufd? all these are good , 

‘ " for it is the meaning, and Met the style or mode of ex- 

pression, which is here considered. - Ibid, 

There is seine difference os to the words in which the demand should be 
expressed j hut the correct opinion is that it is lawful in any words that 
intelligibly express the doraand. So that if he should (tay j — *“ l have de- 
manded,” or “ I tote tho mansion hy pre-emption,” or “do demand pre-emp- 
tion” it would he lawful. But if he were to" say to the purchaser *< I am thy 
Shaft, or pre-emptpr," it would be Void.* 

Principle (dexliv.) ‘If the Talab-i-talrir tea ish-had, or 
demand by affirmation with invoking witness, could not be 
made immediately after Tedab-i mowasabat (immediate demand), 
the former is to be made as soon after that as may be practi- 
cable (j ). — Vide Hiddyali, Vol. iii., page 571. 

(g.) The second modo of claim to shufd is termed the * Talab-% tabir 
wa ish-had,’ or claim by affirmation mid taking to witness, and this also is 
requisite $ because evidence is wanted in ordor to establish proof before the 
magistrate ; and it is probable that the claimant cahoot have witnesses to 
the Talab-i mowasabat, as that is expressed immediately on intimation being 
received of the sale. It is therefore necessary afterwards to make the 2Wa6- 
i ish-had wd tahrir, which is done by the Shaft taking some perspu to wit- 
ness, — either against the seller, if the ground sold be still in his possession, — 
or against the purchaser,'-— or upon the spot regarding which the dispute 
has arisen ; and upon the 8k ft thus taking some person to witness his right 
of shttfd is fully established and confirmed. The reason of this IS, that both 
the buyer and seller arc opponents to the Shaft in regard to his Claim oi 


■’T* +¥« * 


Annotations, 

dcxliii. It is necessary that the person claiming this tight should declare hie 
intention of becoming the purolmser immediately on hearing of the ule, and that 
he Should, with the least practicable delay, make affirmation by Witness of inch his 
intention, Neither V the presence of the seller or ft the purchaser, or on the 1 pro* 
M> Its. <%». ii , Piiqc. 7. 





t the end' beirig: the . possessor, and t]be; Other the proprietor of th® 
ground j hhd the taking evideuoe on the ground itself is also valid; because 
ItVfh 1 ' which the right relates. If the seller have delivered oyer the 

giO^''^ ; ;^'';’h^|rer»' ’-tltet ; thiklibtg( ; ishat suffirient, he ., 
beiBjg hd 'lhhgO*: e u Opponent * far having n^f h^.tto'pojwse^tig' nor the prd> 
Hf# ^he mawier of 'eltdk bjf^ipMttion 'ead taking 

t® **» the t&jaimgnt saving — •** Sacl^a- perftSn has bought each a house, ' 

of which I gRtth®. SHtyt'i I have already claimed my privilege of J&tt/tt, end. , 
now again, olaim it r be therefore witness thereof." (It is reported from Aht • 
Yusuf thatitis requisite the name of the thing sold, end its particular 
boundaries* he apeoified, because a claim is not valid unless the thingde* 
manded be preoisely known.) — Hidfiyah, - yoL iii. f pages 571t<fc $72. \ 

(&) ot immediate detnand, is first necessary ; theta j 

the or demand with ihybeaiCiOiif Of .witness), if, at the.timd V 

of making the former, there was no opportunity of invoking witnesses, 'as, : 
for instancy ; when the pre-emptor, at the time of hearing of the sale; was 
absent from the seller, the purchaser and the premises, -v But if he heard it 
in .the •• presettije ; irf any of theseji. a^d/h^i^^ to attest th®i i . ' 

immediate demand, it 'would ! :’"sd%e •therei^ogld tie V 

no necessity ^he ofcheft^^tdWli '!d|iiS^^^;f^ , ’ : jage 3($.^iEfc'Dig., ,, ' , i ' 
page -dSi, . ,, ’ ' ■' 

'"Prifltitple 0cxlv.) ■ 'If- 1 upon the elthhant’s as&ertitig his 
right laming the disputed property ia t^e manner above- 
m,(^ttohedi the.iparrty thSn in p»«^raa%aa3,1^kQ#Qd(f W'he. the |»^ler 
or purchaser, be willing to deliver the property td the claitdant, ; 
he ;h ife/upoa.ithe same terins as the purchaser tras 
willing hw'i^^/p'uie^ihifedi It' ($. ; 
the. -jg^^[yr9fl : sp|4. ,.&f ' a , pay able , &%,& distantpeyiod y.‘“ 

'the'.' clauh^at $ay either wait ii^||"that period 

^nVn itn. MaminAK^tf ' ft.,, fba aatirid-'-Vitn Aa * rw* ^aIpA %4*, 


''' ' ' 1 ^' '' ", ' j 

e4II ilk.-l'bhtfflS; eontj^'niKitibB ' ,in wheat, -iisiivot, or any other arjit^^rtt*.^’ 
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».$. a tosh’ Ml, »:'$l«oo hf i 

ae each piece of .ground iis the price for *»ui«u vu« 
of each piece is eotitled to take it;fbrthe bghjft pf 

the class money. 

t -V’ '. ,, •. • 

, (a) -If .'h,;b$nse bo sold fore ptige payable at * 4n^|w|.^|Hwl ihe Shaft 
may ei^k«r',tri| 1 t.:iiatil-that period toe , e*)i>ir4d, and : t^ for the 

same price, j'ir he may 'take ;on' , p*yiog. , 'ijh0'prlfee1n ready 

money? -htt^;he 'la act a issspito 

When -flr n^cosaairijy -be' fpr HE^naheMiInijS that 

belongs,; to the olaae ot aimflara, t&af .-is, things which are estiriiihtad by mea» 
sure -of eapnbity.hr' 'wright^j^r'japproktms^es of Sale j'or'Bmn»fting that be- 
1 '* ^ J * ! ‘ iA '“- r ' ahoh ha a piece of cloth, hr h atarej ot the 

^pdc/j taken subject of gale at a almilar 

E ' i, %itifpri'l4 , '. i,rftW0 ap^t^Vtlto general 
wapcrif. '*$.$*, pagA 488. 
§j$$| |gCt. . the seller 'IK oUIA hit^' rec^ivecl the 
prnbe, the Shaft may take tbe house property), for the 

amotmt;fet!|Q^ as the price by the purchaser (f): ,;,:i;f . < 

.' f (i •; the';. allegation, of the, seller Is of noivMg^’efowdif for 
' having 1 received the price, j the . sale, as fer as relates tohim,iaiii»ally eon- 
oMtdi aa^^h*towi!«i^u?y m a stranger ; ti#^U^«de i 4h^^hi^,.h«taiat 
the, ' paret^rapd the < Skftji , ' regarding ■ ehiefi -wp ;lmyehbeBdy/j^i yeay _ •*» 
pU6Hi8.,a#M^’^^f 

: ■„• •; { jff ’#t$® 

,'recei vECly 

j,t ' i'Li.r V>L' a Ivi-iA- 


longs to the 3 classy 
like. In the i 
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asserts his having received the price, as tending to extinguish that right 
which he has himself created, must not be admitted. But if the seller should 
say— U I haws sold the ground and received the price," and then should add 
“ whieh was one thousand diraihi,'’ his evidence with respect to the amount 
of thw pries cannot bo admitted, because by the prior acknowledgment of his 
having received the price, ho becomes like a stranger, and has no further 
concern or interest in the matter.— HidfiyaU, vol. iii., page 581. 

Principle (dcxlviii.) If the seller abate a part of the price 
to the purchaser, the Shaft (claimant by right of pre-emption) 
is entitled to the benefit of such abatement, but if the seller 
after the conclusion of the sale remit the whole of the price to 
the purchaser, the Shafi is not allowed to avail himself of such 
indulgence. 

The reason of this distinction is, that an abatement of a part is an act 
connected with, and referring to, the oiigiuol bargain or sale ; and the Shaft 
is outitled to the benefit of it, becauso that sunt which remains after deduct* 
iug the abatement is the price ; whereas an entire remiwonjxes no connexion 
with the original bargain. Iu the same manbto alto, if the seller abate a 
part of the price, after tho Shaft has become seised of his thvfd property, he 
[the Shaft] is outitled to the benefit of such Abatement, and accordingly 
receives book "the amount abated by the seller to the purchaser.— Hid&yak,- 
voL iii., pages 581 and 582. 

Principle (dexlix.) If, ou the contrary, the purchaser, 
after the bargain is concluded, agree to an augmentation of the 
price in favor of the seller, the Shall is not liable for such 
augmentation. 

Because his privilege of shufd «is esb&blwhed for tho prioe originally 
settled ; wi if any aubseqoout augmentation acre admitted to operate with 
respect io him* it would be a loss to him 5 Whereas, ou the contrary, any sub* 
sequent tAatmml is a benefit. Analogous to this case of fvgntqnWio » is that 
formerly stated, iu which it was remarked that if a man make a purchase 
for a certain price, and afterwards renew tht^urohase of the same thing, and 
settle a large price, the JShqfi is not prejudiced by such augmentation, hut in 
entitled to his shaft for the price first ^reed upon^HidAyab, toh ill, 
page $83* * * 

Principle (del*) Should the seller or purchaser object to 
the claimant’s right the latter cat], prefer his claim to the court 
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taken" possession of’ ' >' '* • 
’ If; $**«$>$ bring %$£ 

posSesMiOttj' lie -{the Sttiqfiy 'Cb'^» 

Rolled ,'Way • retain*' $^hfofoe‘ M 

from*' th«' * .;; 

The, ibir4, modtt is' 

claim by HUgaitKiOj" js, : p^rf^^|y\^A ; jfe^l5^^^!tlMAazior 
judge to; command the piffcbksw-4c;»twerjder' Hp( .^O l..- J^ bd. t<34ynt», 
vo uKtnfrim : ;- ’*:*$£%) ;: '. 

■ If the Mtf ' delay mahi»g"’bfe||j|(| ‘ jjjjr #0* 

drop according to Hauifah, «*ei nfosi 'ii'^^ne^lly (fee^ees 

pan aecfirtfinj$yii$?~Thfflro 

to thcr .' ••,•: ^ 

in the jkWSf- te^Iij tuxd -fettya, —“ By ^TcUat>-i tamlii or dei«fl«d of posses- 
sion is. meant ffcho bringing of.|^matter before, the jadge thatbemaydeeree 
the property . ^ 

ness, . ^Wa4 ! g§&^ of 

■ ft mri^^||> W At«raiie«l : according <£&$A Haniffah 

mid AW'^aed»4''f^'.%!:*fob report. ' -And tbjs is the maui'fost dOctriiae^ the 
..- jfoet, '^,^te^)i|^^ii Wft<a$ah<fo wUh it.| , , • Bat aegordirig fo Mohammad 

• ♦ The MjeW tanlhaiBMjr. eoaditian* bei»g fulfilled^ the claimaatoffrejinripU Vi» at 
' liberty.' et ’.aay.'stit^^Bt.j^riod to pfofttXhje.eljum foA court <je*iee0M^ X. t t;j. 
Chap, Ir^'pi^ihajjA ,^ 1 , ; '>.'•; •, , .'i;i*' ''j*”- 1 ’. *.'• .'■■J- I . ’*• : ,'. - U !-i ','+C"'' l ‘i »!‘^?‘t!v'" V" 

$ If -;an;;»g^t'«»,b.ei>atf% another pRni|hiM* g;s^^^/ < t^ : ^Wf;«an^'jss^>:^(e.A^Haai.- • If, 
IiewwWf .'‘the ' ijm' -|iS^V..|Ji^f^ : -;*Ter' **• - “- Xltl '*'■ ' '** i 

toitfoitofehif:; foit -i4|i^''4t^jp^Mj4. {m> 

ngainotbi* for* [^ipks&M 

Lo^Lm lile Ll .ftidit, J '. ma ktlL'-'t k 
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add Zulr sad ' AM Yusuf,. a!si> by another report if bo should call witnesses 
to ■ his 4eulhiid, J <.ylefc ; shouldt neglect- ^'vS^e-IN atotrtth without a sufficient 
•*•&■§" 'dfce ;^g^’ef pj^bi^piioa^t^^llsdiisibd^^cisjoa’s.afe, also givou aa- 

' .. * rj," .•i-V';''-»^'.:: '^ : r V , 

,. r^olk); iPhe ', claiatAut i» to deposj,! 

the prie^ ia the twurt on preferring his cleiaiv':; ,It ; ."is sufficient 
that’ his- taking iposseasiohf iind^r': the court r » 

decF^j.jro|^;.S6,;'.<fc»ee' hot then ’make the payment, the purr 
chaser 1 in possession) .can retain the property, until 

It isaet incumbent on the pre-emptorto produCetbe price at the time 
of ntailag hls ol^. Nay, he may lawfolly ^atest the matter without pro- 
ducing the p^bo during the sitting' of the Bttfcuftertbe decree has 

been pronounced he should then produce it; Though, lithe should delay to 
deliver, tbepripe afterbehas been directed to deliver it, his right is uot ban- 
celled. without. any difference, of opinion.^ ' ; ' .A . ’ : ', . . * • : /i , 

Th4 Sftqfi iin&y litigate 'hie claim to do not produce 

in court the prioe of the gro und e^p4U{, page675. ' ; 

Wfc%: to the the kM hat com* 

manned ;thb:;pdttheser to.-deliv^iap the..grsfu^:|i|ji^U'‘ : .Shaff) < - stilt. homey 
retaia Tt;'k;ht*'owtt : Mud'uaiiViihe, prieo be.hrb»^; : ^h«a4i’HHidiyab/ vol£ 
iiit r psge^fi. ; . 

•• ’ . /to ’pay ;the'prieb. : tb the p'itrchaser ; <j/^.tbe K&d has 

ebuffi .is not invalidated , • for it has become 
fimlyeetahll|b(bdby'tho litigati<>haa<i.t^ e decree ; of the KazL~*I6id, 

Principle |d$ii). ir When therf are several; persons who 
haTe < •to-;a ; ..%aBiAiiih|i each of 


: deeri 

,*;■ S''" 


- $he ■ otftwa my: 
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Principle (dcliii). After resignation, or after decree, the 
right of each one in that which has been resigned by or de- 
creed to hie fellow is m&de void* So that when there are two 
pre-emptors to a mansion, and the judge having decreed ft 
between them, one of them surrenders his share, the other 
cannot take the whole.* 

Principle (dcliv.) When one pre-emptor is stronger than 
another, that is has a prior daira, and the judge posses a de- 
cree in his favor, the right of the weaker is made void. So 
that when there is a partner and a neighbour, and the former 
surrenders his right of pre-emption before a decree has been 
pronounced in his favor the neighbour may take up the right, 
but if the surrender does not take place till after the decree 
the neighbour’s right is extinguished-* 

Principle (dclv.) When a pre-emptor who is absent has 
a better right^han one who is present, and decree is given for 
the whole to the one who is present, after which the absent 
one appears, as, fbr instance, if the first were a khalit and the 
second only a neighbour, the judge is to cancel his decree in 
favor of the one who was present, and to decree for the whole 
in favor of him who was absent.* 

•» 

Principle (dclvi.) If the kdzi decree in favor of the Shaft 
at the time when he has not yet seen the property in dispute, 
he [the Shaft] has an option of inspection, and if any defect 
be afterwards discovered in it he has an option from defect,! 
and may, if he please, reject it, notwithstanding the purchaser 
should have excepted such defect from the bargain, or, in 
other words, should have exempted the seller from, respon- 
sibility fbr such defect.— Hiddyah, vpl, hi., pages 576 & 577. 

ri -■ tr--rrT-r‘-|l-r- — — *■ ■» — n i -"■‘ l iM W fr i m u md u h ^iiS t ..« 

Am* twAtawa 

dslvi. When the fudge bee made ft decree in favor of the j*e*e®ptw, or the 
ptusebaedt hai* ttftde delivery, all the legal effects of eato are eftabtbdred between 
them, earth at (he opticas of inepectiaa ami defect. 4 

• VMvt Aimgiri, roL v.pp.^Sfc Dig , pp. 490 ft 494. < 

t See pj», 499 ft SOI. 1 * 
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JEt0W|**4 as ;tfce^ -tra9sfex..^j|H^l^X; of «A»/4 is tbs . ♦inti ,$» a 
• by *&\W :nnder Loth the abbye 

oircumsWnoesV t&e ' power ’ .of rtjjBoUeii in the »*»«'! manner m any other - ' 

Lay^^l^fi^^psirtyj 6t haring to s^jpWthe Efrlto ltfie'piiNh» 
(Ab»ot]^^*^'.vifeps^sd by the Shaft,' &$, biij tot, 3$ ; 

the/gA^f jro^^rtjjeotion.— -Hidiyah, ypl. 'O' 1 

'V. > to.) ; ‘•'•K’. -. ' *1mm J 

W' proj^rtyS thie; claimant : hy^ 
■ mast either pay their Vain#, or caw&e 
theihf to •'‘itwf^paioved.* But if he has sown seiedoin the land, 


the i^^a^ar' must wait for theS ripening of the crops, after 
which $h %iii ifctthe ' the .land ' at the 3$ .price."', ' ,' ■■": .■_ 

If the purchaser of ground subject to a claim of tfttifd erect buildings 
or plant treesupon it, and the Msjafterwards order the grpandto be delii , 
veredto -the Sfa*fi, it in this oase rests ^itb him [the *$%»/{] either to take 

XL - J . A AltA Ux.tlifotW -"nn>«i«iiie thh" Waliitt ftf hnth ? 


■ - . 1 Wh*i»;^,;' : |u'rchas®f,.ho#_e)^ed bnildj^^j.^:^piited trees,* or seed 
'in land, !-”^va^|w.eiBpt»r' : then 'appears i^t'hli&ipei'ls gireninhis favOr, 

to take; ap “the buildings and trees^a '.leaking de- 
,iiye^'..«(f:: 4 ei»n 4 't^.W“!x escelt-thp-t.srbeh the aoh^'^'^^^ih^rious 
" $£. pre^emptok 'bas:' 'gp^eption, andmay takefhe hpA at its 

pjde&;:viiti.^i^el, 3 btiUd'iflgsi_ ^hhd'twsht'iheir yalue as, taken up. A.iWp isao-' 
obrdht^^fo the 'Z^r.ur-^aw^,it' j^-hni. .’ swith '• regard _ to .seed ,»H Mfragritod • 
that : '^ 4 \'|jr^emptor,',(hmn.et ■' eblige thh^jpurohaser to ■ take it jap f bqfc must . 
somljh-'ifeif ■ t!io. , Ia*x^:lsi' tlM^a to'he'taken'ht 

.w-:" --Vi. ; W,,_ Jb’ 'it? 


voLj j^e E76i-4^^, .* 


- :«siki(sta^.h*ip ;jpipe^^pah^; ; iest^S : ^^^ ***^.PPK or cause toettt to be i!«a»v«d[ : i »od ' 

; By mf** °tme .|n»A 

proporttonal i hfM^ f-.'the 

; ,^ S. > .V ; ,/■• ^:;\ : \Z) ^ /y; ,’ ■ j*y~ ',s .. ." ; . : ':V ■ 
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Principle (clclviii.) In the cafl# of the disputed property 
having been deteriorated by the purchaser, the claimant is 
entitled to proportional deduction in the pri^e, hut when the 
deterioration has not been caused by the purchaser, the claim- 
ant must either pay the whole price, or resign his claim. 

If the purchaser wilfully break dowu the ereotions, the Shaft may either 
resigu hie claim, or may take the area of ground for a proportionable part 
of the original price j but he is not entitled to the mins, because they are 
become a separato property, and are no longer appendages of the ground ; 
and the right of Shvfd extends only to the ground, aud to things so attached 
to it as to be a 0 >tndag«}.~- Hiddyah, vol. hi., page 689. 

If a man, purchase a house oygordeu subject to a claim of jhvfi, and 
the building (owing to some unforeseen calamity} be destroyed, or tjbe trees 
deoay, it rests in the option of the Shaft either to resign the house or 
garden, or to take it and ppy the foil prioe ; because, as buildings or trees 
are mere appendages of the ground (whence it is that they are included in 
the sale of land without any particular mention being made of them), no 
particular part of the price Is set against them, unless where they have been 
wilfully destroyed by the purchaser, in which oase it is lawful for him [tho 
purchaser'} to sell the appendages so destroyed, and make a profit by them, 
exclusive of the full price of the ground. * It is otherwise when one-half of 
the ground is inuudated ; for in euoh ease the half of the thing itself being 
destroyed, the Shafi may take the remainder, paying only half of the origi- 
nal price. — Hid%ab, vol. iii., page 689.* 

When a man has purchased a mansion, and has pulled down the build* 
ings, or a stranger has done s6, and a pre-emptor then comes to Olaim his 
right, the prion is to be divided according to the value of the buddings as 
they were while standing, and tho value of the cleared space, and the pre- 
emptor is to take the laud at so much of tho price Os corresponds to the lat- 
ter.* n 

If the buildings arc burnt down, or swept away by MS inufcdatumj so as 
to leave nothing in the hands of the pdrehasor, the pre-emptor must take the 
laud at the full price.* 

• Principle (dclix). If the purchaser disposes of tbe pur- 
chased mansion before it is taken by the pre-emptor («), the 
pre-emptor may take the premises and cancel all those Oct® of 

disposal the purchaser.* . 

* 

****** ■ — ,| l ‘ n»i immnv r *'***^*™ " I 

AlaWflH Vol v«, f> i> 270 , 380, 282--B. Mg, pp. <00 ft <87. 
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(«). As, for instance, by gift or delivery, or by lettiug to hire, or con. 
verting it into a ma^jtd, or place of worship, aud allowing people to worship 
in it, or into a cemetery or burying in it.* 

Principle (dclx). After obtaining possession of the pro- 
perty (the subject of pre-emption), if the pre-emptor has made 
any improvements in it by erecting buildings, planting trees, 
and so forth, and then if it be proved that the land belonged 
to a person other than the seller or the intermediate pur- 
chaser, iu such case, the pre-emptor is entitled to recover his 
purchase-money from the party (be it the seller or the inter- 
mediate purchaser), from whom he had taken the property, 
and is at liberty to remove what was done by him upon the 
property or land in question, but he could not recover from 
either party the value of the improvements made by him.f 

If a Shaft having obtained possession of Ins shu/d land erect buildings 
or plant trees upon it, and it afterwards appear that tho land was wrongfully 
sold being the property of another, the Shaft recovers tho prioo from the 
seller where he bad taken the land from Urn, or from the purchaser where he 
had taken it from hm, because it is evident that it was wtongfully taken. 
He is not, howevor, entitled to recover from either party the value of Ins 
buildings or trees, but is at liberty to carry them whendW he pleases *— 
HuUyah, vol. in., page 588. 

The right of pre-emption is rendered void in two different ways after it 
has been established, (fa c of these is termed * iUitiy&rt (voluntary), and 
the other ‘zetrtir* (necessary)* The first is of two kinds — *$arfh 9 (oppress), 
and * duldtatan' (by implication) * 

Principle (dclxl) Tho right of the pre-emption is ren- 
dered void expressly when the pre-emptor relinquishes in 
plain terms (v), and it is rendered void by implication when 
anything is found on the part of the pre-emptor that indicates 
his acquiescence in the sale («•). — vide B. Dig., page 499. 

— — — - — -Tfb — 1 — * — *— 

* FatKw* Atabffbl, vol v , pp 279, 280, 28$ — R Dig ,*|ip. 498 3 497* 

, t But $ dalftia* I by preemption having obtained pwesshm of, sod Made Improve- 
ments fa, the property, Is not entitled to compensation for anoh Improvements, if it shpnld 
afterwards appear that the property belonged to a third person He will, In this ease, re* 
coyer the price from the seller, or from the intermediate purchase* ( f por session had been 
given), and he is at liberty to remove his improvement* —Moca M L , Chap iv , Priac U* 
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(v) When the pr-eraptor ,usea auob ^pressiena as these : “I bare 
made void the ihyfd," or “ I havO caused it to drop," or “I have released you 
from it,” or “ I have surrendered it to yon," whether the pre-eWplor is or is 
not aware of the sale, provided, however, that it has ootuoUy tehee, place* 
(».) As, for instance, when knowing the purchase, he he* omitted, 
without * sufficient excuse, to claim his right (eitbe* hy fsiling W demand 
it on the iustaut, or hy rising from the meeting, or taking to some other 
occupation, without doing so, according to the different reports of what is 
necessary ou the occasion) j or in like manner when he has made an Offer for 
the house to the purchaser, or has asked him if he will give it up to h>m i 
or has taken it from him on hire, or in muidrat and all this with knowledge 
of the purchase* 

(v.) If a man purohaso a house and the Shaft relinquish his privilege, 
and the purchaser afterwards reject it in virtue of an option of inspection, 
or a condition of option, t or hy a decree of the magistrate in virtue of an 
option from' defeat, t the Shaft is not entitled to olaim his privilege whether 
the mau bad ever taken possession of the house or not ; and so likewise if 
the man before taking possession rq'ept the house on discovering a blemish 
without a decree of the A<fe* ; for, as, under all those circumstances, the re. 
jcctiou is a dissolution of the bargain, the house reverts to its original pro- 
prietor ; and the privilege of thufd is not established but on the notification 
of a new sale,— Hidfiyah, VM. lib, page 508. 

(ia) If the*NA*/t emit ic procure evidence of his having claimed his 
shufi on being informed of the sale, notwithstanding his ability so to do, 
his right of thvfd is void, bcoauso of' his neglecting to claim it. In the same 
manner also if he prefer the Talab-i-movtasabal, "or immediate claim, and 
omit the Talah»i hh-had via takvtr, notwithstanding his abilHy to make it, 
his right of thMfd is void as has been already explained.— Hiddyah, vol. in., 
page 5.9. , 

Principle (dchui). The right of pre*empticai is rendered 
void necessarily when the pre-oprvptor has die4 after the two 
demands,! and before taking the thing under the pre-amption 
(#). But it is not made void hy the death of (the purchaser ; 
and the pre*emptor may, atftordiafeffis, assert, Ida right « Pdioh < 

' 1 ' ' • t**«i v , PP. 382 * W8Ah. n i^i, £»». ' * ' * ’ 

+ iesWNM pp, MhMMOO. , , t '*• » * 

g v Qr bdye-dwoewr’ (Dwr-uUMtAWar, page 7M) j. and the same fehtpffild 1* 
*mwm seined ig,Bidfe«h OmoTtsmIs^mi, vel Si, page Ml). She frtwiett in ffis ♦« 
rns peri# ks^samM by the title of the chapter, which bu reference only In eatto 
ttou« <* 0gSt be# HtoUithti, *«d H I* Mt wteVlfeWl till dwnaad.-Net* l 

Mr IMgk 
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the subject of sale from h&heirs {y).->-V%de Fatdwd Alamgirf, 

’.'.V ' ' 

(*) If; thi* Shaft die his right otthvfd becomes extinct. Shaft main* 
tains that the right of thit/i is hereditary. The eompilerof the Hirfdyah 
remark* that this difference of opinion obtains only whore! the. Shaft dies 
after the sal*, bat previous to the kte decreeing him the thu/d / - for if ho 
die after the&fet hits decreed his thufd without having paid the price, or ob« - 
taiued possession of the property sold, his right devolves to his heirs, who 
become liable for the price. - Hid&yab, vol. iii„ page 600. 

(y.) If the, purchaser die, yet the right of ahufd is hot extinguished, 
for the Shaft who is entitled to it still exists, and no alteration has taken, 
place in the reasons or grounds of his right. The house, therefore, is not |0 
be sold, for the payment of the purchaser’s debts, or disposed of according to 
his testament; aud if the ledsl or executor sell it in order to discharge the 
debts of the estate, or if the purchaser have bequeathed it, the Shaft may 
render any of these transactions void and may take the house ; for the right 
of the S&erft is antecedent, whence he has 4he power Of annulling the pur- 
chaser’s acts with respect to the property eveh ^hiring hi* lile-titoe. flidiysh, 
vol, iii., page 601. ’ * V' v”; , 

* 1 i ’) 1 ( 1 . V,' V I"'', ..{’h 1 ' 1 - ' ’ 

Principle (delxiii,) The tight of preemption {ehufd) is in* 
validated by the pre-emptor’s compromising his privilege of 
shufd ior a compensation ; it is also invalidated by his selling 
the fitaiE^eel;.' ' » .decree. 

If the Shift agree to compound his, privilege of shufd for a compensation 
bo thereby inwididates his right att<L is npt entitled to the compensation ; for 
he h«w noestablisbed right ouprpperty idthe place in dispute, but merely a 
power of insisting on becoming the proprietor in exclusion of the purchaser ; 
and a9,;then^|rc, a tenuiwi^toa -^dewtood in wnounciug ail , 'right' 
to',dl^^;'^*';^pyiietdr',ifli the epjbymenVof the property) is not a sublet; 
of’ 1 feitdfeaagei ( 'it • follows 'that ■ ho considowftioh can fcjh demanded 
H'id^^,’^.iiHii'rpag*-iS®S. • -i 
to tbefN^et tii^ftfsell the ■hoitos > .foom 

Ot^hdsof hfta^j^ipg^le^;: 

' extiaghkhhA is 

t|»*’'feass 0 ;W''whi 0 ii( it related $ji the' tame ajt 

'is siibdt in ifi* 
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isothorwiso whero the Shaft sells his house upou ft condition 0 / option >* for 
as, whilst a fiower of option remains in the scUer his property is uot totally ex- 
tinguished, it follows that the ground of tltufd (namelyr ft conjunction of pro- 
perty) still oontiuues. — HidAyah, vol. »ii., pages 601 it 602. 

When the pre-emptor has compounded his right for au exchange, the 
right is made void and the exchange must be roturued, for the right is not 
fixed (mukarrar) and inherent iu a thing, but merely a naked right to take 
possession of it. It is thoroforo uot a fit subject for exchange.* 

Principle (dclxiv.) When the pre-emptor has different 
rights of pre-emption, the extinction of otic does affect the 
other. 

When the pro-emptor is both a partner and a neighbour and sells bis 
share ou which his right iu the former capacity was founded, ho may still 
assert his claim ou tho ground of neighbourhood * 

Principle (dclxv.) The right of pre-emption is however 
resumed when the claimant had relinquished it upon misin- 
formation of the amount or the kind of price, or of the pur- 
chaser, or of the property sold. 

If intelligence be brought to the SImfi of the house which is the subject of 
his right being sold for one thousand dirmt, aud ho relinquish his right of 
skufd, and afterwards learn that the house was sold for a loss piico, Ins 
resignation is not biudiug, aud ho may still assert liis right of skufd. -JIi- 
dlyuh, vol. iii., page 602. 

Annotations. 

dclxv. When the pio-unptor has bui rendered his right on misinformation ns 
to the amount or tho kind of tho price, 01 the poison to whom tliepropeity lias 
been sold, it is to bo con&idcicd if his purpose would or would not have been 
changed had he boon coiroctiy informed j and If it would not tho surrender is valid 
and the right extinguished }. hut if it would the surrender is not valid and the right 
may still bo assorted. When tho pro-emptor has been informed that rite price was 
a thousand dirami, and -has thereupon But rendered his tight, but subsequently 
ascertains that it was a hundred Uttidrs, he retains his right if rite ysUie of the 
hundred din&tt bo less than that of a thousand dlraots ; while if such is net tho 
case the surrender is valid. When he has been told that the purchaser was such 
an one, and has thereupon surrendered his right, but, subsequently, ascertains that 
he was a different person, tho right survives.— EatAwA Alamgfri, vol. v., page 266, 
— B Dig., page 501, 

M he surrenders ou information that only half of a mansion has been sold, 
when in Ijnet <Ke #»l* has been of the whole, 14a rigid survives.— lK«f. 

" i , | N ! *• — ■ «- » — * ■ .1.,, a* 

• teem Ahwgirf, vol V., page 284 -B. Big, m, 
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If new# bo brought to tho Shaft that am-hatf of tho liouso is sold, and 
JiO resign his tight, and it afterwards appear Mint tho whole was Bold, ho 
must still in sitch cose chit in his shu/d, since K is to be supposed that he at 
tint resigned his right iu order to avoid tho inconvenience of a partner, 
uheioos if the whole bo sold thcio is no oocosiou for his being subject to any 
Mich inconvenience. If, ou tho contrary, the case be reversed, that is to 
bay, if he first leant that the vliole, and afterwards that only tho half is sold, 
he is not (according to tho Zihtt ur-llawdyit) entitled to claim his shufd, 
because ills resignation of tho whole comprehended his resignation of a part. 
— Hidfiyah, vol, hi-, page 004 

If tho Shaft be (list informed that a particular person Is tho purohasor, 
and thereupon reslgu his shufd, and lie afterwards learn that tho pnrohasor 
was another persou, lie is still entitled to his shufd. — Hidiyali, vol. Hi., page 

60 S. 

Principle (dclxvi.) If the Shaft (or pre-emptor) act as 
agcht of tlie seller, anil sell the house on las behalf, his right 
of shufd is thereby invalidated : whereas if he act as agent for 
the purchaser, and purchase the house on ids behalf, his right 
of shufd is not invalidated. In short, it is a rule, that if a 
person as agent for another, sell the land, &c., of that other, 
tho right of .shufd in both is thereby invalidated, whereas if 
an agent (such as a manager for instance) purchase land, or so 
forth, the right of both continues unaffected.— IJiddyah, vol. 
iii., page 602. 

Principle (dclxvii.) When a pre-emtpor wishes to take 
one part of a purchased property without another, and the 
part is not distinct or separate (c), lie cannot do so without 
any difference ot opinion, lie must, therefore, take or leave 
the whole, whether the purchase be by one person from one, Or 
by one from two or more persons, So that ho cannot take 
the share of one or two sellers, whether the purchaser had or 
liad not taken possession according to 2&hiv-ur*Raw4yit which 
is correct.* * *» 

' (*.) As, for instance, when tho purchased property is a single mansion, 

the pre-emptor desires to take that part of it which abuts on his own pre- 
mises without the remainder.* 

* fiMwA Alamglii, vol v > pag® 272 B Dig , page 492 
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Principle (dclxviii.) If ft property be purchased by se- 
veral persons, the claimant by right of pre-emption may take 
the “whole or the portion of any one of them ; but if the pro- 
perty be sold by several persons and purchased by a single 
person, then the claimant must either take' the whole or re- 
linquish the whole. 

If five porsons purchase a bouse from one man the Shaft may take the 
proportion of any one of them. If, ou the contrary, one man purchase a 
bouse from five persons, the Shaft may either take or relinquish the whole, 
but is not entitled to take any particular share Or proportion. The differ- 
ence between these two cases is that if, in the iatter instance, the Shaft were 
allowed to oloim a part, it would occasiou a discrimination in the bargain to 
the purchaser, and be productive of very great inconvenience to him ; where- 
as, in the former instance, tho Shaft being merely the substitute of one of 
the five purchaser's no disci imination in the bargain is occasioned. — II id Ay ah, 
vol. iii., page 806. 

Principle (dclxix.) When one man purchases from one 
by a single bargain, several mamils or houses in a street in 
which there is no thoroughfare $ and the pre*emptor desires 
to take one of them. It has been said that if his right of pre- 
emption is based on partnership in the way, he cannot take a 
part of the purchased property, for. this would be to divide 
the bargain without any necessity j but if the right be based 
on neighbourhood, and he is neighbour only to the house 
which he wishes to take, he may lawfully take it alone.— 
Fatdwri Alamgfrf, vol. v., page 272. — B. Dig., page 492. 

Principle (del xx.) If part of the purchased property be 
separate and distinct from the other part of it, as for instance 
when two mansions are purchased .by one bargain, the pre* 
emptor cannot take one of them without the other, if he is 
Shaft or pre-emptor of the two -tqgeliher. He moat either 
take or leave both ; and that according to ‘our* three masters, 

• Annotations. 

d<4 jrriii. yfhen, however, two persona purchase from one person, the pre-amp* 
tor may take the #h*re of one o f the perohaaors according to them all, whether be- 
fore or SPeT poweiwiOtt.— Fatiwii 4 Alatugfrf, vol, v. t pp 282 & 283.— B. Dig.| pp. 
IW&288. 
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whether the mansions are adjacent to, or separated from, each 
other, and whether they are situate in one or two cities.’* 
Principle (delxxi.) If a father or guardian resign the 
right of shaft, such resignation is lawful according to Abd 
Yusuf and II ail {fall . — II id dy ah, vol. iii., page 008. 

The learned in the law observe there is the same difference of opinion 
in tho cnee of a father or guardian omitting to make the claim of Shvfd on 
bciug apprized of the sale of the house ; or nn agent resigning the claim be* 
fore the tribunal of the kd?i — Ibid. 

Principle (dclxxii). When a person who has purchased 
a village ( Icariah ) in which there are houses, aud trees and 
palrns, has sold the trees and buildings, aud the purchaser 
from him has cut down some of the trees, and pulled down 
some of the buildings, alter which the pre-emptor appears, he 
is entitled to the land and so much of the trees and buildings 
as have not been cut or pulled down, and to a deduction from 
the price corresponding to those that have been cut or pulled 
down, which he is not at liberty to tako.f 

There are devices by whjhth the right of pro-emption may be easily ns 
well as legally evaded. Thus, — 

Where a man sells the whole of his house, excepting only the breadth 
of ono yard extending along the house of the Shaft, he [tho Shaft] is not In 
this case entitled to claim his privilege, because of hiB neighbourhood being 
thus out off. This is a device by wbioh the Shaft may be disappointed of 
his right; and it is still the same if the seller grant tho intervening ptef of 
his house as, a free gift to the purchaser aud pht hiut in possession of it.— 
Hidayah, vol hi., page 604. 

For other devices^ see Fat&wd Alamgiri, vol. v., page 301.— B, Dig., 
pages 804 — 806. 

— ■ « — — " *■ » ‘ - ' m 

f Fstiwd AUmgiii, vol. V , pp. 272 & 273.— B. Dig , pp 492 fc 493, 

t FiM«4 Atamglii, voL v„ p. 282.— B. Dig , p, 498. 

t There ere many legal device* by which the right of pre-emption may be deluded. 
For butaaoe, sham a than bare that hia neighbour lay advanewsoeb a data he oanedl 
all hie property, with tgb exception of that part tammM*te)^ bordering on Ua neighbour's j 
and wham be is apprehuuive of the claim being adrsnftsd by a partner, he may, in the first 
laatmue, agree tmh the purchaser for tome exorbitant nominal price, lad afterwards com* 
mute that price for something of an inferior value ; when if a cUlmsat ty pl^iuiptfaa ap- 
pear he mast pay the prioe drat stipulated, without reference to the twWqaeof bommetattaa. 
Mscn, M. L t Chap, iv., price. 13. v . i g 
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CALCUTTA MICH COUNT. 

Tub 8th of Jgnr, 1870. 

Present : 

The Hou’hlo Sir Richard CoU<?h, A7 , Chief Just Ire, and the Hon’lflp F.B. 
Kent)*, L. S, Jackson, E. Jackson, and W. Maikhy, Judges, 

Casts Nos. 1800 and 1003 or 18CD. 

yicaal Appeals from a decision passed by the Judge rf Dhagnfporr, dated the 
18th <f March 1809, affirming a decision of the Mootmffi of Monghyr, 
dated the 21th of August, 1808. 

Suvu Mahomed Hossejn (Plaintiff), Appellant, 

, versus 

Snut Mohsun An (Defendant), Etspondent. 

Cask No. 298 or 1809. 

Ipplicalion for review of judgment passed by the llon’ble Justices J, P. Xoimatt 
and E. Jackson on the 19dA of July 1809, in Special Appeal No. 168 of 
1809. 

CiumwNATH Jiu alias Jpinga Jha (Respondent), Pttitioner, 

versus 

Bhojoo Singh (Appellant), Qf>posite Party, 

IV light at preemption on the ground of vicinage does not extend to estate* of huge 
magnitude, bet only to houses, gardens, and small parcels of land. 

A partner, not in a bouse or small enclosure, hut in a considerable estate, has A right, 
icoordiug to Mabomeilan law, to pre-emption when one of his ccreharers in each estate sells 
ns share to a stranger. 

Cases Nos. 1000 and 1003 were referred to the Full Bcuch by Loch and 
Uobhouse, JJ,, with the following remarks a 

Uobhouse, J, — These oases had host, we think, ho referrod to the Full 
llench. The question is when the claim for pre-emption Is founded on viol- 
,iago, will that claim extend to auy property of the description of a share in 
i tillage I 

Understanding that a cognate ease has been referred to the Full Bench 
by Mr. Justice Norman and Mr. Justice & Jackson, let these eases be also 
referred to the flame Full Bench. m 

Lodi, J.— -I concur. 

Case No. $9$ was referred to the Fall Bench by Norman and E. Jack- 
son, JJ., with the following remarks 'V 

/.—We refer this 'ease to a Full Bench to v the consideration 
of ik fo%wmg points 
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l)y several recent decisions of this Coin t, it lias Leon established that 
under Muhomedan law, the right of pre-emption possessed by a neighbour 
extends ouly to houses and small parcels of land, aud not to considerable 
estates. 

In ttfo recent eases, 11 W It., p. 71, and 10 W. R., p. 314, it Ims 
been held that tbo light of u shareholder to pre-emption exists, whether the 
parcel of land sold aud in respect of which the claim is made be largo or 
Small. 

There aro'many prior decisions to the same effect. But wo doubt who- ‘ 
thee it can be shown that, uuder the Mahomedan law, there is any gi mind 
for that distiuotiou ; whether under that law there is any case in which a 
partner lias a right of pre-emption in which, if ho fails to exercise it, a 
neighbour may not also claim to exercise such right. 

Tho question is whether, according to Muhomoduu law, a partner nut 
in a house or small enclosure, but iu a considerable estate consisting of a 
mottzaU with five puttee*, has a right* to pre-emption, when ouo of his co- 
sharers in such estate sells his share to a stranger. 

The judgment of the Full Bench was delivered os follow# by — 

Couch, C. J.— The quostlou referred to the Full Bench iu Special Ap- 
peals No. 1660 aud No. 1663 of 1809 is as follows When tho claim for 
pre-emption is fouuded on vicinage, will that claim exteud to any property 
of the description of a share in a village 1” 

It appears that there are a great many decisions of tho courts of this 
country iu which an opinion Ims been expressed, that when the claim for 
pre-emption is founded on vicinage, the right is limited to property of small 
extent. 

In 1856, the Judges of the Agra Suddcr Court, when considering tho 
right of pre-emption on the ground of vicinage, said (page 396) -“There 
can be no doubt that in the Mahomedftn law, lands are included amongst 
the articles concerning which thu/d or pre-emption operates j but it may ad- 
mit of question whether entire mehals or estates were iutended, or merely 
parcels of lauds, gardens aud tho like. The latter view appeals to be sup* 
ported by a passage in tho Hiddyah which quotes a saying of the Prophet 
to the effect that Shaft affects only houses and gardens." This ease was re- 
ferred to by a Full Bench of this court in 1803 (Sutherland's Special Num- 
ber, page 145) where the Judges say that they* would not on the mere ground 
of vicinage support a claim of pre-emption in respect of an entire es tate 

la 2 W. It, p. 201, we find tho court says : Plaintiff claims on the 
ground of vicinage alono. Now it is clear that, if tho Maliomedau law does 
not bear out his olaitc, there is no other custom which does > and we are 
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of opinion that, even supposing the MafioWedta la^ io alJ ita integrity to 
apply to tbecnse/the pluiutiff’s elaim cannot be supported, ‘A Claim found* 
ed on . joint tenancy is, no doubt; good j but asregardsVieinage nbt accom- 
panied by joint; tenancy the lav is unfavorable and construes strictly swdh 
claims. The authorities - are even at variance ns to : the»r admissibility f but 
assuming it to be settled that some claims on mere vicinage are good, the 
principle seems to be that, when either bouses or small holdings of land 
make parties, iu foot,; such near neighbours as to gi ve a claim on the ground 
of convenience;: and mutual servimi^lhe claim in right of pre-emption will 
lie; but this principle does not apply to, large estates which are not, in fact, 
such that any real vicinage of the proprietors results.* 

This decision is approved of and adopted in 8 W. R., p. 310, and again iu 
the same volume at page 413. Jin a case reported at page 350 of the 10th 
Volume of tbejW. R., Mr, Justice Loch says -.—“ Looking at the Chapter on 
sliufk in the HidSyab, the light appears to bo limited to paroels of land, 
houses, &o., and decs not contemplate the right to purchase A separate 
estate, because a part of it is contiguous with Chat of the Shaft. It is true 
that a person, may have a had neighbour ns azemindar, and so buffer as 
much vexation from himo* from a had neighbour neat doeror holding the 
next field j hut still , it appears to me that the law was intended to prevent 
vexation to holders of small plots of land, who might be annoyed by the in* 
troduotion of a stranger among them;” ,1 think I would apply the ruling 
laid down in the judgment of the court quoted above to the present case, 
and alio# the judgment of the Lower Court to stand j for tkeproperty to 
which the right of pre-emptiou is claimed, is a separate estate paying reve- 
nue to Government. ' 4' ^ ■■ 


Mr. Justice MUter says ‘—“ The property in dispute isanestatepaying 
revenue to Government, and I am not prepared to say that Ala ease is not 
governed by , the decision • 


' 'These . cases ■•ard ■ -ail 'referred dd,' Snoadnriid' «&"■&' si ease ife£»^,ad ! ln 
ii w. R., P .2si. ■' ;>■ ■■ ' 


The Arabic word used to describe 


has. been a considerablCi diswwMs du^ogilMi, Art ament 

Lkli/ii ,b. : W r i.:«jSs£Ei “ilii % 






edaulawnolimitwhaieverithat 









1878 ,] 


THE LEttAt COMPANION. 


181 


We are, however, not prepared to say that there is not some ground foi 
the limit which this court has, in the above Coses, put upon the right ever 
on the words of the text of the law itself. It is probably impossible now tc 
discover the precise meaning whioh was put upon the word a&ft at the time 
when the Arabic texts were composed. Lookiug not merely at tbo word* 
used in the Hid&yah, but at the illustrations given in the second and third 
chapters of the Same book, at the state of society when the law was first 
uttered, and at the inconveniences againBt which it was probably direoted, 
the better opinion might be that* aMr should be construed to mean houses 
and small enclosures of land. But we rely rather on the uniform series oi 
decisions, whioh very dearly recoguiase that the right of pre-emption on the 
ground of vioinago does not extend to estates of largo magnitude, but only 
to houses, gardens, and small parcels of land. We do not consider that there 
is any tiding before us whioh would justify us in disturbing that long series 
of decisions. 

In Review No. 298 of 1869, on facial Appeal No. 158 of I860, the 
question is referred” to us in the following terns “ By several recent de- 
cisions of this coart, it lias been established that under the Mahomedan law 
the right Of pre-emption possessed by a neighbour extends only to houses 
and Bmall parcels of laud, and not to considerable estates. In two recent 
cases (11 W, R., p. 71, and 10 W. R., p r 314) it httB been held that the 
right of a shareholder to pre-emption exists whether the parcel of laud sold 
and in respect of whioh the claim is made bo large or small. There are 
many prior decisions to the eame effect But we doubt whether it oan be 
shown that under the Mahomedan law there is any ground for that distinc- 
tion j whether under that law, there is any ease in whioh o partner has a 
right of pre-empUon in whioh, if he fails to exercise it, a neighbour may not 
also claim to exereiso such right, i , 

The question is, whether, according to Mahomedan law, a partner hot 
in a house or small endosdro, but in a considerable estate consisting of a 
mouxah with five puttee*, has a right to pre-emption when one of his oo-sharers 
in Such estate eells his shave to a straugor. 

, In the case referred to in 10 W. R, p. 314, the question does not (ac- 
cording to the rejport) appear to have been Jg^sed ; but ip the other case 
(U W. R, p. 71) thp question pas raised, and tae Jodies (Kemp and plover, 
JJ,,) say that they find nothing in the MahQ 0 ||gan law which restricts, the 
right of pre-emption of a coparcener to small parcels of land. 

We find that this decision is in accordance with the law as recognised ftp* 
a vejy early period. In a case whioh occurred *• <**ly as, the yea* 1811 
(reported in I. Select Reports, page 350) the right of pre-emption was clflipu 
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oil and established by a shareholder in respect of a share in an entire per* 
guu nab. In another oase which occurred two years after (reported in Volume 
II., Select Reports, pago 88) the right was applied to a whole mousah. 

Again, in 1840 (VL Select Reports, page 277) we find it applied to a 
whole viliagh, which, from tho price, was evidently a considerable one. In 

1857 (Sudder Decisions, page 454) it was applied to a talook ; and again in 

1858 (Sudder Dcoisions, pago 1754) to a village. , 

It is true that iu none of those eases was any question raised as to the 
extent of tho right; but the absolute silence of the reports upon any suoh 
limit is now contended for, notwithstanding the numberless instances in 
which tho right of pre-emption must have been claimed by a partner in res- 
pect of a share in a largo estate, strongly shows that for a very long poriod 
no such limitation has been supposed to exist. 

It was urged upon us that tho two lines of decision as to ft neighbour 
and a partner could not he reconciled ; that the right was given by the Ara- 
bic toxts to both in tho same terq£; and that if tho right was limited iu tho 
ono ease it oaght also to be so in tho other, the only respeot in which the 
threo classes of claimants differ being' tho right of priority. Now, if wo aro 
to look exclusively at the language of the law as it appears in the Hidiyah 
there is certainly ground for this oontontion. But we think that wo should 
not be justified, merely for the sako of logical consistency, iu overruling 
what appears to have been the law consistently applied in this Court far a 
groat number of years, and never until very reoently questioned. 

This view of the Mohomodan law of pre-emption hi the oase of partners 
has/ no doubt, boen acted upon in a great numbor of oases and is iu confor- 
mity with modorn usage ; and to disturb it »6w would be to disturb a great 
many titles. Moreover, the distinction botwoon the case of a neighbour and 
tho cusa of a partner does undoubtedly proceed upon a vory sound prinoiplo, 
tti, that the right should be oo-extensive with the inconvenience which it 
is intended to avoid. 

The result is that wo answer the question in Special Appeals Nos. 1603 
and 1680 of 1869 iu tho negative, and tho question in Review No. 238 of 
1869, in Speoial Appeal No. 158 of 1869 in tho aginative,— Weekly Report- 
er, Vol XIV., Pull Bench Rulings, page L 



WTO J THE LEGAL COMPANION. 105 

CALCUTl'A HIGH COURT. 

The 13;7< May and 8 rd June, 1878. 

FULL BENCH. 

Present : 

Hie Hon'ble Sir K Garth, Kt , Chief Juntos, and the Hon’bla L S Jackton, C. I E., 
W. MaiLby, W A ins ho, and It 0 All tier. Justice*. 

Lala Nowbat Lal (Plaintiff) Appellant, 

\s. 

La LA Rotrsnuu Lal and others (Defendants) Respondent s, 

Tre- eruption— Co-parcener . 

By the Mahomed, m Law, one co pai Conor has no light of pre-emption as against Another 
co parcener. 

This was a re/oience by Mr. Justice Mitter to a Pull Bench of the 
Couit, and the order of reference, which fully explains the point in the 
case, was as follows : — 

In this cose two objections have been taken to the judgment of Iho 
Lower Appellate Couit : — Firstly, that the District Judge has not tried 
the question whether the defendant, Jewan Lal, is a co-sharcr in the 
pulti of which the share in suit is a component part ; and secondly, that 
admitting that Jewan Lal is a co.shaier, the plaintiff is entitled to a 
pailial decree. 

The first objection docs not appear to me to be tenable It is ad- 
mitted that the plaintiff has adduced no evidence upon that point. While 
on the other band,, the defendant has adduced evidence to establish that 
ho is a oo-sbarer in the putti in question. Under these circumstances 
the Courts below were right in treating the defendant as a co-sharer in 
the putti of wliigb the disputed share is a part. I am of opinion, thor|| 
fore, that I ought not to yield to this objection. 

As regards the next objection, it appears to me that the case cited 
by tbs Munsiff is in conflict With that of hflhheshur Lal m. G. Christian, 
reported in the 0th, W. R., p. 250. 5 * 

There being this conflict in the decisions of this Court, I think it 
right to refer the case to a Pull Bench. The question referred is whether, 
under fchg Mahomodan law, one co parcener has a right of pre-emption 
against another co-pavconoi ? 
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The judgment Of the Court was delivered by 

Garth, C, J.— -We are of opiniou that by the Mabomedan law one 
eo* parcener has no right of pre-emption as against another op- parcener. 

There appears to be no reason, either upon principle or authority, 
why the right of thaffa should exist as between co-parceners ; and the 
rule as laid down in Hamilton's Hedfiyab, Vol. III,, Booh 38, Chapter I, 
appears to have been misunderstood in this respect, That rule merely 
prescribes that any one partner (or coi parcener) of a property has aright 
of shxffa as against a stranger who purchases a sharf from bin co-partner, 
and does not mean that the right exists between co-partners who may 
purchase shares from one another. 

The object of the rule, as explained in that chapter, and in Chapter 
III., is to prevent the inconvenience which may result to families and 
communities from the introduction of a disagreeable stranger as a co- 
parcener or near neighbour. Bat it is obvious, that no each annoyance 
can result from a sale by one coparcener to another. The only result 
of such a sale would be to give the purchaser a larger share in the joint 
property than he had before, and perhaps larger than the other co- 
parceners have. ' ' / * 

The only authorities id this Court to which our attention has been 
called, ate entirely intavour of this view, (see Mohesher 1*1 ra. Christian, 

6, W R., 250 j and Teeks Dhnm Singh vs. Mohur Singh and others, 

7, W. R., page 360). The case Of Koshan Mahomed and others rs. 
Mahomed Kuboer and others, 7, W. R.* page 180, decided by Justices 
Kemp and Marltby appears, when the facts of it are properly understood, 
to have no application at all to the question before ns. We find from 
the record of that case that the true state of facts was thi*. One out of 
8 co-parceuers had sold his share to A stranger. Qne of the other co- 
parceners had exercised the right of thaffa against the stranger, and 
obtained the sale of the share to bird self; *n& the Only question; in the 
ease was, whether the remaining co- parcener had a right to participate 
iu the purchase with the co-parcener who had thus obtained it. 

Wo therefore decide the question referred to us in the negative, and 
dismiss the special appeal with costs. 
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DIGEST OF RULINGS ON PRE-EMPTION, 

* 

The following is taken from Sloan's Edition of Macnaghtm's 
Principles and Precedents of Mahoniedan Law, 4th Edition , 

Madras, 1870, vide pp. 489 to 509, 

% 

1. By the Mahomedan law the right of pre.emptiou appwtain* to one 

partner over the share of another partner, as their property ia 
joint and undivided, and he is a shaier in the thing itself. 16th 
Sept, 1818. 2 8. D. A. Ben. Rep. 86. 

2. On a claim of Shufaah, or light of pie emption, founded on vici- 

nage and partnership, it being proved that the plaintiff had made 
the requisite demand and piotest ou hearing of the sale, though 
^ payment was not immediately teudered, judgment was given in 
favor of the plaintiff, in conformity with the opinion of the Ma- 
honjedan law officers, on condition of payment by a certain day. 
22nd October 1811. 1 S. D. A* Ben, Rep 860, 

3. A sells lands to B, conceiving himself entitled to do so as heir 

of his father, the foimer Mukarraridar j and 0 (late Malik) claims 
a right of pre-emption, deolanng at the same time, that the 
estate of a Mukarraiidar upon bis death devolves on his heir , as, 
by the settlement concluded between the Government and the 
Mukarraridar, he become* Malik of the proceeds of his Mukar- 
mi, with the exception of a portion thereof, which the late 
Malik receives as Majikanab j consequently the light of the Ute 
Malik is not t wholly transferred to the Mukarraridar but he and 
the late Malik are to each other in the relation of partners, and 
the right of Shufaah Appertains to one partner over the share of 
another, because such propotty is joint aud undivided, and ho is 
a sharer in thtr thing itself. C therefore, as late Malik, was de- 
meed to have a claim to pre-emption. 1 6th September 1818. 
2 S. D. A. Ben. Rep. 35, 

4. It wae held, that if A, a MahomedSrf trad?, transfer lands to B 

by sale, and C afterwards come forward and establish his right 
of Shufaah, he will be entitled to the lands at the price paid for 
them by B, who will be compelled to refund the profit accrued 
during the period of his possession to 0, receiving himself the 
purchase money from A. Ib. 
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5. In a suit fey a Mabomedau to establish bis superior right of pte- 

emption of a bouse bought by another person, it was held by the 
Register’s and Judge's Courts, that the sale was void, on tbe 
ground oi informality of the- deed of sale (it not having been sub- 
mitted to tbe Kari,) and leaving tbe right of pre-emption to be 
delet mined by a fic&h action or the highest offer : but these de* 
cibions were reversed on appeal ; and tbe Court held that the 
deed of sale was a valid instrument, aud the respondent bad fail- 
ed to establish his right of pre-emption, having forfeited the 
same, under the provisions of the Mahomedan law, by declining 
to purchase the house in dispute previously to its acquisition by 
the Appellant. 3 1st May 1323. 2 Borr. 366, Bom. S, A. 

6. In a suit by A to sot aside a sale by B of a piece of land contain- 

ing a burying ground, it was not proved by B that A had given 
up a light of pre-emption possessed by him; and as the Maho- 4 
medan law did not allow of the Sale of burying grounds, tbe 
Bale was annulled, liberty being given to B to mako a fresh sale, 
excluding the hutylng ground, and giving such notice to A as 
his right of pre-emption entitled him to by law. 9th March 
1824. a Borr. 688, Bom. S, A. 

7. A respondent having been declared entitled to redeem from mort- 

gage one moiety of a village as the poition to which he was en- 
titled by the law of inheritance, as an heir of the original mort- 
gagor, was informed by tbe Court that he was entitled to lecover, 
by right of Shufaah, the other moiety which had been sold by his 
co-heir. 14th March 1825. 4 S, D. A. Ben, Rep. 39. 

8. A claim in right of pre-emption to property, tbe possession of 

which has been transferred by a deed of Hibeh^il-imx, or gift 
for consideration (such consideration being expressly stipulated), 
is good under the Mahomedan law, 89th July 1835, »S, 0. A. 
Bon. Rep. 34. 

9. And this, notwithstanding that the consideration stipulated in the 

deed of gift he considerably below the real value of the property, lb. 

10. Where a Mahomedan might have had cognizance of the sale of a 
piece of ground, to tbe pre-emption Of which he was entitled, 
gad did not prefer his claim till a considerable time after the sale, 
pis right of pre-emption was held to be forfeited, as he should 
have filed a suit within one month against the vendor. 7th Ifob. 
1880, Sel. Rep, 178, Bom. S. A. 
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11, Under the Mahometan law pre-emption cannot be claimed in a 

case of Bay taljiah, or fictitious sale made to serve a temporary 
purpose. 10th D& 1840. 6 S. D. A. Ben. Rep 306, 

12. In a case of Bay taljiah, a lease of the property (torn the alleged 

purchaser to the seller does not render the sale absolute, so that 
pre-emption can be claimed, lb. 

1$. Pre-emption if not claimed immediately is barred. Ib. 

14. But pre-emption cannot be claimed where the consideration is not 

expressly stipulated, lb. 

15. A party having claimed the right of pre-emption in certain lands, 

and obtained a decree, is not at liberty to withdraw from his 
claim in consequence of the resumption of the lands by Govern- 
ment, and the conclusion of a settlement with other pailies. 
4th May 1841, S. D. A. Sum. Cases, 9, 

16. The right of pre-emption, decreed on condition of the payment of 

the purchase money within ono month, was held to be lost on 
failure of the payment within the time prescribed. 26th Dec. 
1840. 1 S. D. A. Bon. Sum. Cases Pt, 1, 51. 

17. A purchaser of a portion of an estate Is not barred from a right 

of pre-emption of another portion* on the ground that he him- 
self had put chased only three years before the institution of his 
suit. 7tli May 1846. S, D. A, Dee* Ben. 176. 

18. The resumption of lauds by Government, and a settlement made 

with a purchaser of a portion of an estate, does not bar the tight 
of pre-emption in the possession of another pottion. Ib. 

10. A sale or mortgage of an estate to a third party, by one of tho 
co-sharers in such estate, being an infraction of the Wajihv^arz 
, in the Collector's office, by which tho Vendor and sharers bound 
themselves not to sell the estate to n stranger without first en- 
deavouring to obtain a purchaser among their oo-sharers, is in- 
sufficient to give one of the sharers a right of pre-emption if he 
have forfeited that right by refusal to purchase at a fair valua- 
tion. lith August 1847. 2 Dee. fh, D. A, N. W. P, 249,* 

20. The parties to a sale may cancel thsroonimct between themselves, 

but their annulment of a sale which has been completed cannot 
set asifie the right of a third party to pre-emption* 8th Febru- 
ary 1848. 8 Dec. S. D. A. N, W, P, 47. 

21. The Malik of a resumed rent-free tenure, which has been settled 

with the Maafidar, has not the right of pre emption, on sale of 
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the propei ty by .the* latter. 30th December 1843. 7 8. D. A. 
Ben. Hep. 661. Oth August 1849. S. D, A. Dec. Ben, 344. 

22. A party having been Malik of certain land, formerly an altmgha 

grant, and afterwards constituted a Makall, or estate permanent- 
ly settled with those who were the rent-fiee holders of the said 
giant, has no right of pre-emption ; the permanent settlement 
of the land, as a separate estate, completely separating the pro- 
perty from the Malik, who in futurity had uo further concern in 
the land, in lieu of which he was entitled to receive » money 
allowance from the Government Treasury. 9th Aug. 1819, 
S. D. A. Rep. Deo. Ben, 344. * 

23. When the Sadder Board in a certain letter, had declared that 

where a Butmrra of the estate had been properly carried out 
under the law, a claim of pre-emption would not lie ; it was held, 
that such letter was no authority for setting aside the Mahome- 
dan law in a suit brought to set aside the sale of the estate under 
the provisions of that law, tyith regaid to the right of pre-emp- 
tion. Sid May 1840. 4 Dec. S. D. A. N. W. P. 103. 

24. A right of pre-emption cannot be claimed jirovions to actual sale. 

22nd April 1848, 7 8. D. A. Ben. Hep. 487. 23rd July 1850. 
6 Dec. 8. D. A. H, W. B. 189. 

26. A party whose bouse is in the same compound, or inclosnre as the 
one sold, (both having a Common entrance through the inoloeure) 
baa a superior right of pre-emption to another party whose house 
adjoins the one sold, but is separated from it bya wall. 26th 
Dec. 1350. S, D. A. Deo. Ben, 602. 4 Hed. 562, 564. 

26. By the % Mahoraedan’,law a claimant for the right of pre-emption, 

is hound to bring forward his plaim immediately on hearing of 
the sale, and the notion of a year issued previously to a condi- 
tional sale becoming absolute* was held to he sufficient notifica- 
tion to all parties concerned, and to preoiade a party from etaim- 
ing a right of pre empfion unless immediately alter such sale bad 
become absolute. 25th Jan. 1847* y {§» JX A. Dee. Ben. 22. 

27. A claim for the right of pre-emptioi' Under the Mahomedan law, 

was disallowed on failure of proof that the Talab+i-MuMsabai or 
immediate demand, had been made by the claimant. 19th .July 
’ 18*7. &D. A, Dec.' Ben. *07. 

28. A diaim to the tight of 'pre-emption was dismissed, the "imme- 

diate demand" required by the Mahomedan law not being prov- 
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od. 17th Jane 1848. S. D. A. Dots. Ueu. 583. 22nd July 
1848. S. D. A. Deo. Ben. 700. 

£0. Ik is sufficient that the right of preemption has been demanded, 
before witnesses from one of several sellers, and the presence of 
all the sellers is not neeessary to render the assertion ot such 
right legal and formal 17th June 1818. 7 S. D. A. Rep. Ben. 
424. 

30. A party claiming on a light of pre-emption must, according to the 

Mnhomedan law, preler his clpim fouuded on that right, mme- 
diateljf on knowledge of the sale however acquired. 4th April 
18$0. S. D. A. Dec. Ben. 90. 

31. The immediate claim to a light of pro emption is not restricted to 

any particular form of words ; and it was held sufficient to estab- 
lish such claim where the claimant, immediately on heating of 
the Sale, cried out Kharid kit/ a three times. 27th June 1850. 
8. D. A. Ben. Dec 321. 

32. Where a claimant to a right of pre-emption, immediately on hear- 

ing of the sale, sent several persons with the money to be ten- 
dered to the vendor and purchaser, and, to demand the delivery 
_ of the deed of sale , it was held, that all but the actual agent so 
sent to make the tender were wit nesses in the legal sense of tho 
word ; i. e., persons sent to sco tho tender made, and who did 
bco the tender made, and deposed to having seon it. lb. 

33 If the immediate demand and tender of price be made to one of 
several jgint sellers, or purchasers, it is good in law. 23td Dec. 
3*650. 8. D. A. Dec. Ben. 585. 

Noth. —'W hen the light of jne-cmptiou exists among Hindus, it is subject to tho tulcs 
and regulations of tho Mnhomedan law. 7 8. Is* A. Mop. 120. Morley. Vide 
Case 89. 

34. A party having claimed the right of pre-emption in certain lands, 

and obtained a decree, is not at liberty to withdraw from his 
olaim, in consequence of the resumption of the lands by Govern- 
ment, and the conclusion of a settlement with other parlies. 4th 
May 1841. 8. D. A. Ben. Snm. Cases, 9, - * 

35. In a suit for pre-emption the decree.shoald record the points, prov- 

ed in evidence, to enable the appellate Court to judge whether 
the law has been properly applied. 6th February 1847. 8. D. 
A. Deo. Ben. 44. 

N 0X8.— Tho parties In this cate note Hindus, but as the Mahomedan law of jus emp* 

« a 
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tion is sppHcsblo wboio they 010 eoucsioed (rWo Note to U»M 88 Uid Case 39), 
the rule is general 

SC. Where, in a suit for pre-emption, the Wwer Court#' decrees set 
forth that the requisitions, preliminary to*a claim by preemption 
had been complied with, but did not state what those requisitions 
wore, and what in the judgmout of the zillah judicial authorities, 
the law required in that respect, the case was remanded. 13th 
January 1848. S. D. A. Dec. Ben 12. 

37. Evidence to the preliminaries to the protest and demand, as laid 

down in page 183 of Macnaghten’s Mahomedan Law, is essential 
to the proof of the pre-emptive claim (vide page 132), and ap- 
plication to a third party, which the plaintiffs, it appears, adduced 
as a further proof of their desire to purchase, cannot he regard- 
ed as making up for any defects in the original conditions. 10th 
J.une 1851. Dec. S. D. A. N. W, P. VI. 214. 

38. Tho lower Courts having, in a claim for the right of pre-emption, 

decided that both parties possessed tho right, and having accord- 
ingly decreed partly in favor of plaintiffs, allowing the defen- 
dants to retaiq a portion of the land purchased , the Suddcr 
JDcmmy Adawlut ruled, in special appeal, that there cau be no 
such thing as a divided right of pre-emption ; and that the eu. 
tire and unmutilated title must vest i > one party or the other. 
It was further ruled that the plaintiffs had by their own laches, 
forfeited for the time whatever claim by right of pre-emption, 
they may have once possessed ; but that they q^ill bad the light 
to purchase in preference to an entire stranger, should* the pio- 
porty again come into the market. 23id June 1851. Dec. S. 

, D. A. N.W. P. VI. 231. 

Norn —This cue was between Hindoo*. 

39. lu this case the defendant (a Hindu) met the claim by denying 

that tho pre emption-right (to establish which a Massnlmaun 
bad instituted the suit), was recoguraed by Hindoo liw. This 
plea woe overruled by the Suddef Dewanny Adawlut, on the 
Judges observing that, “ on the first point, the Judge (of tho 
lower Court) has declared tho light of pre-emption to exist under 
the Hindu law as expounded by Sir W. Macnagbteh, the Cpuit 
however do not find this to ho borne out by the Principles and 
Precedents published by that gentleman. In page 18 of tho 
pio&ce to the Mahoincduu Law, it is, ou the contrary, stated 
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that the more current aulhouties of Hindu law are entirely silent 
on the subject, and after a quotation from a doubtful authority, 
the passage concludes by observing that it remains yet to be de- 
cided, whethei it sbould be held to be practical law or not. Sub- 
sequent decisions have, bowevei, shown that the right of pre- 
emption amopg Hindus, is lecognized by the Courts, when round- 
ed on prescriptive usage and local custom, but it has also been 
ruled (Calcutta Court, 25th July 1813), that as the light is de- 
rived origijnally from fbc Mahomedan law, the rules and restric- 
tions of which arc consideied even by the Hindus themselves, 
as applicable to the piaclico existing among them, the prelimi- 
nary requisites necessary to sustain a claim of pre-emption, viz., 
the declaration of an intention, to become a purchaser immediate- 
ly on heating of tbc sale, followed by affirmation of the witnesses 
of such intention, cither m the presence of the sellor or the pur- 
chaser, or on the premises, must be observed. 7th June 1852. 
Dec. S. D. A. N. W. P. Vlt 227. 

40. A moonsiff having dismissed a suit to establish the right of pre- 

emption in consequence of the plaintiffs not having observed the 
requirements ot the Mahomedan law, the Judge decided that the 
plaintiffs had done their best to comply with the requisition of the 
law. The Suddcr Dewanny Adawlut however ruled, that such 
was not sufficient ;*nnd that the Couifc must find that the claim- 
ants had done what the law requires, or no decree can be passed 
in their favor. 8th Deo. 1 853. Dec. 8. D. A. N. W. P. VIIT. 765>. 

41. In A suit instituted by a Mussulmaun against a Hindu to establish 

the right of pre-emption, to property sold by auction in execu- 
tion of a decree, bold, that, tbe pre emption-right supposes an 
act of volition on the part of the Vendor, a principle inapplicable 
to a transaction of compulsory sale made by any authoritative 
‘Order, or injunction ; and that the incident of a public sole 
creates a new element beyond the ordinary geopo of such right. 
Claim disallowed. 24th Jan. 1854* Dee. S. D, A. N« W. P. 
IX. 41, 4 * 

42. A sCn, daring the life-time of bis faster (who is a coparcener In 

the village}, has not under the Mahomedan law, any right of 
pre-emption, by viitue of b creditable propci fy to which he has 
not succeeded. 20th March 1834. Deo. S. D. A. N. W. F, tX, 
129. 


a a 2 
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43. A special appeal being admitted in a suit regarding pre-emption 
to determine, whether one mopth only is allowed for the institu- 
tion of a suit or claim with reference to pp, 4 $, 187 and 188, 
Maonaghtcn’s Mahomedan Law, and Note, held, that, "the 
exact period for preferring the claim by litigation is not dearly 
, laid down by the Mahomedan law, wherein sqme authorities have 
declared that such claim must be mode within one month, while 
otbets have ruled there is no limitation. Ibis latter doctrine 
appears to he the most authentic and generally prevalent opinion. 
But, before deciding that point, we have to consider whether the 
limit allowed for the institution of a suit by the regulations, can 
he relucted by the operation of the Mahomedan law. The ques- 
tion was raised and decided by a full bench of Judges on the 
20th March 1845, in the case of Knjah Birjnath Singh, special 
petitioner, wherein it was ruled, with reference to the authority 
died, that a positive enactment, such ns that of Sec. 14, Beg. III. 
of 1793, supersedes the tenets of Mahomedan law as also of Hin- 
doo law j and a claim for possession after the lapse of twelve 
years, in a suit between Hindoos, to which clasB the Court hold 
the law was equally applicable, was dismissed. In the case 
quoted it was sought sot aside tho law of limitation, under the 
plea that adoption, after" tho lapse of any number of years, was 
valid under the Hindoo law. The plea, however, was, for the 
reasons set forth, considered invalid, and the decision was passed 
on the grounds of tho regulation law of limitation. Adopting 
and applying tho principle of the above decision to the case be- 
fore us, wo are of opinion tbit even if it were a settled point, 
that, in cases of shoofa, the claim by litigation, under tbe Maho- 
inodan law, should be preferred within one month, wa hold that 
the law of limitation, as laid down in SeC 14, Beg. IIL of 1798, 
cannot bo superseded by suoh lcstriciion. 1st May 1851. Doc. 
8. D. A. Ben. 292 
Nor*,— VUsSee. 1, Act XIV. of J850. 

i t. Where a prescriptive usage is proved or acknowledged to exist in 
any locality, snob usage of itself is law, binding qn all classes to 
t wkjpnt the usage has been prcscriptively hold applicable. It is 
# unimportant whether the usage has given local force to roles of 
Mahomedan or of iliudoo, or of any other law. Whatever has 
beep so established by usage, has become law within the local 
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limits*, -It is mi tLis priijieipIe tbat the tples pf the Mabpmedim 
law. inf; pre-emption have been hejdipbe in force. The Coart 
! #$»»,, observed that, f ‘iie,cl,ai%^,f^ ; ,'by,the Plaintiff (a Hiti* 
•dee versus a Mahometan) is founded 'on the right of pre-emp* 1 
^tionj ^hich is recognized amp»g.;Hindim:^:»an»|iwrte of lie. . 
.cwh^y P» the ground of custom ; it has ltd origin, however, in 
;vtlse. ;;5fahomedan law, the rules and restrj^ihbs of whi<^. we con- ,, 
. sideredeyen hg the Hindoos thmsekes as applicable to the practice jj 

. o«mg them,” 8th Stay 1851, Pec, I), A. Ben. 

gga, ’ 1 ' 

■ ■ t a ■ , . • ,,/ , , ; ^ ■ , *■ 

Nors.— The. Defendant (a Mahomedan) objected to. the claim ql a Hindoo Plaintiff, 
•'to obtain a benefit flowing from the Mahomed an law. The deciahm though brief 
contains a clear exposition of the uenge arising out of the law, among others, than 
those for whose guidance the iaw was originally framed. ' . ! . 

, The presentation of a petition to a register of deeds, asserting a 
right to pre-emption in respect to-property, the sale of which to 
-another party h$d shortly before been registered, cannot be look- 
ed upon as tulb-i- mowasi&ul ,. or a preferment of the immediate 
claim affirmed hy witnesses, required by?' the Mahomcdan law 
which equally applies. • althonj^'l.^^:'|5iWS«li''Md Hindoos. 28rd 
May 1855! ;D<So.;S.^A. N. ; 

. ' The, female relatives • of. ’the ]pteiP6ife ? bt'£‘ share of hh estate, not 
being included in the coparcenary community, are not co-sharers 
pf such ! proprietor within thy meaning of the Woji&ool-wz of 
' -'."’•iiietUebettfc. in relict tof the^ right of pre*emption> ,10th July 
' , ‘ C ;l855. Dec. 8. 'M%‘ 390. 

. : The pro- emptive' right iif a party to purchase a share in one of sea 
yepi villages, sold’ ft single deed of sale, recognized on its ; 
] i ,api^ing' ; '.fl^vsBc|i v ^iir ; '<val€;sbarehplder only in tbe vilj&ge!, 

■''* ' > "'■ / V, 

^ ; i* !»»•&% the pricfi of the- share elftjiiih-j; 
' ■' 'i . ; ^.':.,p^o|Wb:t^na|iify to what the whole of the villages had' het% ; ; 
^ sold' fefc' the claimant of pr^ebsil loa had put too low a price; oii; e : 

V;i] a^', that the question; 

determ!ns|^^ 

jp^-^jhid.'. erienlif ,|t were a;seiti^.|fpiht.ihat,.in c 

p\4lm ;M ; ’ii^g«i|bn ybouldm 

pieferred- in, ;6p$; month,,.; the jfcw'ot lHnitationjj «| lljp^oirirM' 
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Sc o. 14, Keg. 111. of 1793, cannot be superseded by such a res* 
t notion. Sid Match 1856. Dec. S. D. A. N. W. P. XI. 189. 

Noib —Vide 8eo, 1, Aot XIV. of 18(9 

50. A suit between Hindoos was remanded with the following injunc- 

tion: a The Judge will understand .that be is to oonfioe himself 
to the single point as to whether there is proof of the plaintiff 
having observed nil the legal forms necessary according to the 
Mahomedan Daw on the pait of the claimant to the right of pre- 
emption under that law, whether he be a Mahomedan or a Hin- 
doo" jS9tb May 1856. Dec. S. D. A. N* W, PPXI. S68. 

51. In a suit instituted by a Hindoo Talooqadar, against another Hin- 

doo,, the following decision, illustrating a particular distinctive 
feature in the application of the law of pre-emption, was pro- 
nounced The appellant claims a pre-emptive privilege in the 
fust instance as a sharer in the land sold. This claim cannot be 
admitted. For the appellant is not a co-sharer in the village, 
lie holds under Government as a Talooqadar, not as a BisWadar 
or Mokuddum, and neither the agreements made at the time of 
settlement, nor the law of pre-emption as administered in our 
Courts, contemplate the concession of pre-emptive rights to mere 
Talooqadars, whose temg^, though superior, in some respects, to 
that of the Mokuddum or Biswadar, is inferior in those incidents 
wbiqh constitute proprietorship. The appellant therefore oanuot 
prove his title on the ground of common proprietary intciest 
with the sellers, as his i elation to the estate is not identical with 
then's, and is moreover not such as in Itself to convey a pre-emp- 
tive right. The Court proceed to Consider the second plea, name- 
ly, the light of pre-emption on account of vicinage. On this 
point it is sufficient to refer to their derision in the case of Nun- 
koo Doobe and another tetsus Naryun Doss and others, passed 
mi this date * In that decision the reasons for refusing to admit 
the pre-emptive title of a Hindoo claimant to an entire estate on 
the eofe ground of vicinage are fully detailed. It will suffice 
here to observe that it is not in the Opinion of the Court expedi- 
ent to create this right and that its existence hitherto has not 
been pioved. 23id June 1856. Deo. 8. D. A. N, W, F. XI. 
3#9. 1 

68. X.y the absence of any posiliie law, established usage and judicial 
precedent, the Court refused to recognize the right of pre-emp- 



1878.J . THE LEGAL COMPANION. 2# 

tibn amongst parties of ttie Hindoo pertuasion, bated tin vicinage 
dfeifei* *8id Jnfae lm, ti&Mfck,' N. W. P. tl. 893. 

i f ' , r i i‘ .< .• r • - ' i 

following observations. respecting l|^ Mahomedan fcw of preemption when 

,c^Wd >y, Hindus show that it cannot be admioigtered in all eases. The Court 
furtherraiaed a question (which however was hot determined) whether the law on 
/” 1 itoi;^b|eofe extended among Mabomedans themselves to every description of laud* 

, r. 7^ property; • ■ , » ' - 

“The right of pre-emption claimed in this case, Is founded <ai ideas taken from the 
Mahomedan and jiot from the Hindu law, and carried even, fd^^^'j^drding to 
notions so . generally prevalent throughout the country, as to amount perhaps to 
established custom} than the doctrine of the Mahomedan law itself countenances, 
ft is so much recognized that in other suits which have since come before the 
Court, the defendants though Hindus have admitted the prin<$pl* on which tho 
pre-emption was claimed, but rested the defence on othergtouhd, sfish as tender 
made and refused, before the sale was completed to. a stranger. The h&homedan 
„ law allows the right of pre-emption to a partner in the property of the land sold, 
to one participating in the immunities and privileges of it, and to a neighbour/' 
(Hid^a, Book 38, Chap* 1.} 

41 There cam be no doubt that in the Mahomedan law, , lands ate included amongst the 
articles concerning which Shvffa or pre’emption operates, but it may admit of 
question whether entire Mehals or estates wereinteaded, or merely parcels Of land, 
gardens and the Tike. The latter view appear* to be supported by a passage in 
the Hiddya which quotes a shying of the prophet, to the effect that Shvffa Only 
affects houses and gardens. ; ' ■ Vj \V ’ 1 >, (i ’ ; - "■ - " 

“ tye are not called upon to determine whetfmr,auppo«Dgthe parties to have been 
Mahomedan*, the right of pre emption based upon vicinage alone Would be legally 
, claimable ; but, assuming the right as amongst Mahomedans/ whether the parties 
in the present case being Hindus, that right must necessarily be held to extend to 

.them. , , , ■ ; ■ .• • i... • 

"The Courts hare . baled their rwogiiition of the right of preemption among Hindus^ 

, first, o» prescriptive «u»4 local custom neither of «Ucb is shown *9 exist in. 

’ regard to tb« porchpse of itatire estates— and secondly, tHs justice and propriety qf 
' ! tft iHMre 'topripent i-'zseneiHri. ty 'tifc fatfaductlon of stcangm." ' : ' 

■15$ suit ms k*MtatO!i ! tb.s*W. ;iah the right of pro emption in redout of so estate sod ' 

, such a rig^oj| i ^^a'^’;it,*ilibo^renu»^; ( 'ibe Judges abstained from expressing'. 

’ * V ! -f •; nfa' .'opinion ' rb^eciing iths validity of such' nplea, bad Itbwn advanced by Msboi^ 

. *sdiM<Hta*W^ » fi»i* w*^*Sa* fWtt'tisjC subjeet of cfepuMf. , ' ,l ' k 
•saviSK^jjy '(biii' , .)^«tr^St fcbe Cpuf^^accof^ifle. WikU.;* f^bsr# !: 

n fi . itik /^taj^jifo^Coossat) geuefa'fl/,' ^at « n-elki'min^ '0; 

■ n^a pf l^p&cty, if a 'tSiPSl 

”• .• 

• tftk&44Uhad, Gt affirmation 

,! V 'iXttmtUf f».' Sam* by material, 

' rtiidfer ite Maiiotoifedan law bar tW claim io ' 1 



m 


THE LEGAL COMPANION. 


[Vot. VI. 


lion . fluid further, that the*mtervention of one day between 
the" immediate demand and the affirmation by witnesses, ie not 
such & delay as to interfere with the Plaintiffs right bf pre-emp- 
tion. 25tb March 1857* Dec. S, D. A. Ben* 454* 

NoTi.—Macnaghteu at page 49, remarks, “ it ie necessary tkat the person claiming 
ibis right should declare his intention of becoming the purchaser immediately on 
hearing of the sale, and that he should with the least practicable defay, make af- 
firmation by witness of such his intention, either in the presence of the seller or of 
the purchaser, or on the premises." 

The futwa of the Cazee-ool-Coostat was as follows ; u In order to make the claim of 
Shafee {right of pre-emption) valid, tulub»i+moa$ibat (immediate demand) on being 
apprised of the sale is necessary, and in oidor to give force to that claim tulub-i- 
ishhad (affirmation by witnesses) is requisite as the claimant of Shafee will have to 
prove his demand of Shafee before the Judge, and this cannot be accomplished 
# without witnesses, consequently tulub-i-ishhacl is requisite prior to iulub-i'hhasomut 
(claim by litigation), so that tuMJ-moa&ibat on the part of the claimant may bo 
established before the d udge. 

“ lienee the right of Shafee is not invalidated, if there occur a delay i* the perform* 
ance of the tuM~i m Uhhad subsequent to the tulub i-moasibal and P r i° r touthe tulub- 
v khasomut." 

The majority of the Court thought this opinion gives greater latitude than the tule 
cited by Sir W. iJacaaghteu, but nevertheless did not deem it open to objection. 
Samuells, J., however, dissented, holding, that the futwa ie quite irreconcilable 
with the principle stated by Macaagbten, and thatJf such were ruled to be the 
law of pre-emption, no purchaser of property from a Mahomedan would be safe. 
He concluded, that “ the least practicable delay’* is a matter of evidence, and that 
the Court ttmsfc decide in each case whether due diligence has been used or not. 

G4. Held that a party with a title to share iu a property though not 
in possession of his rights, has a right to pre-emption on tho 
ground of coparcenary, and can perform the acts necessary by 
Mahomedan law, as preliminary conditions to the assertion of 
his right in a Court of Justice ; but he cannot sue for the enforce- 
ment of that right, until his Original title, which is the ground 
of the right to pre-emption, he itself unquestioned, and until the 
possession adverse to that title be removed by a decree of the 
Civil Court. Slst March 1857*. Dee* $• D. A, Ben. 528. 

55. Held further, that on looking to ‘the right of pre-AnptiOtt itself, 
the Court must be guided entirely by Mahomedan law j but that 
in considering questions regarding the mode and time at which ■ 
thayrighb is to be demanded and enforced, tho regulation law of 
Atocedure, must be fplloWed, and under this law, a derivative 

■ Jrigkt cannot be asserted, until the original title whence it flows 
is itself clear and unquestioned, lb. 
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56* Held, that it appears to the Courts, that the right of shafee, to ha 
proclaimed by another on the part of the possessor of the right 
in bis absence, cannot he delegated, 2nd July 1867. Deo. 8. 
D. A. Ben. 1172. 

IfoTi,— Tn this oue, the agent without previous communication with the claimant, and 
consequently without any sort of authority frotn him, came forward and proclaimed 
to the purchaser, that the plaintiff intended to claim his right. The Court were of 
opinion that under no circumstances could an act so unauthorised be recognised aa 
sufficient, and that the claim should have been dlanfissed on this ground alone. 

57. A decree in favor of a patty who sued for the right of pre-emption, 

stipulating that he should lodge the purchase money within a 
month, or lose all advantages under the decree, declared inopera* 
tive on failure of observance of the condition. 30th July 1857. 
Deo. S. D A. Ben. 1303. 

58, Decree of the Lower Court dismissing Plaintiff’s claim for pre-emp- 

tion, because, although he had adopted the preliminary precau- 
tions be had failed to sue for five years, held not to have been 
passed on a legal giound. Case remanded. 24th Feb. 1858. 
Deo. S. D. A. Ben. 303. 

50. In a case of pre-emption between Hindoos it was ruled that, there 
can be no donbt that the right of pro eruption under Mahomedan 
law does not apply to moveable property.' The right extends to 
houses of every sort thatched aa well as thoee which ate not 
thatched. The restricting of the right only to those houses 
which cannot with ease be taken to pieces, woald he in conso- 
nance neither with the -letter nor the spirit of Mahomedan law. 
21st April 1858, Deo, S. D. A. Ben. 771. 

60. The following rule laid down in Macnaghten, page 102, on the 

authority of the Hed^ya was declared applicable to a cause in 
point : " Where there is a plurality of persons entitled to the 
privilege of Shoofaa, the right of all is equal, aud no regard is 
hod to the extent of their several properties." 1st Dec. 1858. 
Deo. 8. D. A. Ben. 1755.* 

NotS.-t-The claimants held unequal purlieus in obtain property, end it was oontenddd 
that the property in which the right of pre»ei&pti<m was claimed, should he divid- 
ed in proportion to their respective shares. 

61. lu a case of pre-emption it appeared that the claimant on hearing 

of the sale, without adopting the other preliminary steps, imme- 
diately proceeded to the vendor’s house to offer the mCBey \ held, 
this is insufficient to fulfil the requirements of the lityr of Shuffit 

b b 
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or pie-emption, and that the party is not entitled to the prefer- 
enco he claim s. 16th Feb. I860. Dec. S. D. A. Ben. 151. 

<J2. The Lower Court threw out a Bait for pre-emption which had been 
instituted eight years after the cause of action arose on the 
ground* that the Mahomedan law of Shuffa requires, that a claim 
for pre-emption shall be preferred without delay. Held, in ap- 
poal, that the limit allowed for the institution of a suit by the 
> Regulations caniftt he restricted by the operation of the Maho- 
medan law. '20th April 1869. Dec. S. D. A. Ben. 464. 

63. Held, that an individual who merely holds land on sufferance with- 
out any fixity of tenure, does not possess the right of pre-emp- 
tion. &nd June 1859. Dec. S. D. A. Ben. 714. 

Not*. — T he claimant appears to have been an under-tenant. 


The following is taken from Cowell's Digest , 1st Edition . 

The mere fact of two parties having jointly sued and obtained a 
decree by right of pre-emption against a third party does not preclude 
either from contending that by agieement they were not to take equal 
shares ia the purchase. Mutsamul Berunga Koeree v, tfnrjierthad Ball, 
3 Agra Rep , 235.* 

The pre-eraptor obtained a decree from the first Court, which decree 
provided a certain time within which the sum ascertained to be the 
purchase-money was to be deposited, The pre-emptor appealed against 
the amount fixed by the first Court, but failed : he did not deposit the 
money within the fixed time, and the Judge declined to fix any further 
time. Held that the plaintiff in appealing from the original deoree 
could not escape from the obligation which it imposed, and the lower 
Appellate Court was not bound by law to insert in its decree any special 
direction concerning speh deposit, unless occasion called for it, although 
it was competent to have done so. Shea Pershad Lull .and others v. 
Thakoor Rat and ethers, 4 Agra Hep., 254. 

Iu a suit for the right of pre-emption, on the ground that plaintiff 
was a ehuffee khulut, defendant, who allogcd that plaintiff was only a 
benamce shareholder, offered to establish his case on the deposition of 
the plaintiff alone. The latter not appearing on summons, the suit was 
decreed against him under Section 170, Code of Civil Procedpre. On 
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this he appealed, and the Judge ordered the Moonsiff to give him far* 
ther time to appear. This was granted, and then extended again and 
again, by a Moonsiff who, on the plaintiff (ailing to appear again, gave 
a decree against him under the same law as before. The case was then 
appealed to the Judge, who ordered the case to be tiled on its merits, 
remarking , that the presence of the plaintiff was not necessary. Jhoo- 
mucJk Singh v. dee tun hall, 12 W. R., 859. 

Held that a purchasei is entitled to the profits of the propetty pur* 
chased by him ncciamg between the time of purchase and subsequent 
transfer to a pre-emptor. In such cases the pre-emptor ought to be 
made a party to the suit. Bnldeo Per shad v. Mohun, 1 Agra Rep., R. 
A., 80. 

Where the w.ijib-Ool-uiz piovided that alienation shall be first made 
to brethren of common ancestor, and then to the other sharers of the 
puttee, — Held that the brethren in whose favor the first right of pre- 
emption was secured must be construed to be brethren who were sharers 
in the puttee. Hur Sakai and others v. Jawala and others, % Agra Rep , 
31. 

Held by a Pull Bench, in concurrence with the lower Court, that 
the proper construction of the words skikmee slyjvkayan used is a clause 
of the administration paper whs that they gave a preference to sharers 
in the thoke over those who are merely shareis in the village. •Jey Mull 
v. l'esree and others, 1 Agra Rep., F. B., 171. 

Held that, where a pre-emptive claim is bailed on the wajib ool-urz, 
it is not to be assumed that the claimant of pre-emption complied with 
the peculiar, conditions which, under the Mahomedau law, are essential 
to give validity to such a claim, unless expressly provided, by the wajib* 
ool utz, and the Court construing such conti acts ought to consider the 
intention of the parties as expressed in those contracts, and to give effect 
to them without alteration or addition. Chowdhry Brij hall v. Rajah 
Ooor Sakai and others ' 1 Agia Rep., P. B., 128. 

When a 'mortgagee in possession purchased the property mart* 
gaged, — Held that his possession as proprietor commenced from the 
date of purchase, and limitation* would ran from *t he date of the purchase 
against a claimant by right of pre-emptidn. Mahomed Bpnastter and 
others v. Qunga Ram and others, 4> Agra Rep., 280. 

Held that the plaintiff, having refused to purchase at the sum ac- 
tually given, could not come into Court and ask for a conditional de- 
cree, which is given in cases where a higher price than'was actually 

bb 2 
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paid has been alleged to have been paid to the prejudice of the pre- 
emptor Kudhara and others v, K/tuman Singh, 1 Agra Rep., A. C., 265. 

In n suit by A to enforce a right of pre-emption, in which the 
purchase to B was admitted, but it was alleged that B'e deed of par- 
chase had been ante-dated, the onus lay ( on A to prove that B's deed 
had been ante-dated ; and on the failure of A to substantiate that fact, 
and to prove that B had taken possession within one year previous to 
institution of the suit, A was held barred by Clause 1, Section 1, Aot 
XIV. of 1850. Kumar AH and others v. Asmut Alt and others , 8 W. 
R., 383. 

A contract having been entered into for sale and purchase of cer- 
tain -properly, the plaintiff, pre- emptor, was not bound to'defer the en- 
forcement of bis fright of purchase till the bill of sale bad been delivered 
or registered, or payment made. Luehmee Narain and others v. Bheemul 
Doss, $ W. R., 500. 

In a suit to enforce a right of pre-emption, where there is no other 
evidence, and the Court can come to a distinct finding upon it, it is not 
inenmbent on the Conrt to put the purchaser upon his oath. "Where 
evidence is gone into, the Court must decide according to the view it 
takes of the evidence, any preference which may be given to the evi- 
dence for the person clSftniug the right of pre-emption being given only 
in the event of the evidence being very evenly balanced, Hunsraj Singh 
v. Rash Bekary Singh and others, 7 W. R., 211. 

In a suit to enforce a right of pre-emption, wherd there is evidence 
in support of the pro-emptor’s statement* of pricp, the Court is justified 
in proceeding on that evidence alone, without calling on the purchaser 
to take oath to the amount of purchase-money. Hunsraj Singh v. Choka 
Singh and others, 7 W. R , 486, * a 

Held that, in a'previous ruling of the High Court (l W. R, 284), 
the Conrt only meant to say that it could not be held upon decisions 
that were in conflict with other decisions of the same district that the 
custom of pre-emption prevailed there ; it did o6t say that, when there 
were decisions tending the same way, that that would not be satisfactory 
proof of the fact. Kodrntoollah v, Uohuree Shaha and others, 9 W. R., 
637. 

Itt decreeing a right of pre-emption, a Civil Court has no power to 
make the decree-holder's right depend On payment of the purchase- 
money Within a specified time. Sgitd Asan dig v. Sahokhee Bibee, 10 W, 



1878 ] 


THE LEGAL COMPANION 


218 


Conflicting decisions of the Suboidinate Courts held not to prove 
that the custom of the right of pre-emption under the Mabomedan law 
prevail* among the Hindus of Chittagong. Jnder Narain Chowdhry v. 
Mahomed Nazimddeen, 1 W, It., 234. 

Qtf<sre.-~ Whether the Hindus of Chittagong have adopted the Ma- 
homedan law of pre-emption. Naeirooddee n Khan v. Indemarain Chow - 
dhry, 6 W. R., 237. 

Where a party sues under a title by pre-emption to an estate which 
has been sold, he cannot claim to recover money paid as revenue on ac- 
count of the estate until the suit has been decided. Muggamut Wozeer 
Begum v. Mimamut Fuzloonissa, W. R., 1864, 873. 

The custom of pre-emption has been recognized among Hindus in 
the Province of Bcbar. Mussamut Jog Koer v. Suroop Narain Thakoor, 
W R„ 1864, 259. 

When a Mabomedan claims pre-emption against a Hindu under 
Mabomedan law, there must be a distinct plea of custom as a pica of 
fact. Hubeehul Hossein v. Lalla Dewhee Nundun, W. R , 1864, 75. 

The right of pre-empthm by a Mabomedan as against a Hindu 
purchaser can only be enforced in Tipperali after proof of the right or 
custom of pre-emption existing generally in thijjfc part of the country, 
in cases in which Mtihomedans are not, or arb only partially, concern* 
ed. Dewan Bunwar Alt v. Syud Azhurooddeen Mahomed , 5 W. R., 270. 

Quaere. — Whether the law of pre-emption extends to transactions as 
between Hindus in Jessore. Madhub Chunder Nath Biewat v. Tamet 
Bewah, 5 W R , 279. 

Where shares in a mouzsh were by arrangement between the par- 
ties made over to manage upon trust to pay part of the profits to the 
debtors of the transferers, and the residue* of the profits to the transfer- 
ers, who bound themselves not to tlienate 4 until the debts^ were paid,— 
Held that it was not such alienation as would confer on the plaintiff a 
right of pre-emption under wajib-ool-urz, Outar Singh v. Mvseamut 
Ablakkee Koonmr , 3 Agra Rep 828. 

Nature of Pre-emption^ * 

Under Mahomedan law, the right of pre-emption does not acorno 
until -a sale has been actually made, and it is not incumbent on the pre- 
emptor to produce the ptice at the time of making his claim ; nay, ho ‘ 
may contest the batter during the sitting of the Judge, but be should 
produce the price after the decree has been pronounced. 
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A shareholder in the property sold has the first and strongest right 
of pre-emption j there Is nothing in the Mahomedan law. which restricts 
the. right of' a co- parcener ip the property of the land sold to a small or 
large portion of land, and it devolves, on his relinquishing it, even to a 
partner on the road. Jahangir Rukth v. BMkaree Bali , ,11 W. It, 71. 

Where a right of pre-emption under Mahomedan law is claimed, it 
is not incumbent on the pre-emptor to tender or produce the price at 
the time of/mahing his claim. Heera Ball and others v. Moorut Ball* 

ii w. a„ an. . . 

To establish a claim to pre-emption under, the Mahomedan law, it 
is not enough to prove that the ceremony of fculub-mowasibat was per- 
formed) it ii also necessary to prove the tulub-istihad. NarbKase Singh 
and others Buchee Narain Pooreeand others, II W; B,, 307. 

Although, according to Mahomedan law hoiks, it is not necessary, 
in respect to the tulub-mowasibat, or first preliminary required to es- 
tablish a right of pre-emption;' that witnesses should hear the exclama- 
tion it involves, yet it does not follow that, as matter of evidence. Courts 
of law are bound to decree a suit to establish such a right, simply on 
the deposition of tho plaintiff. Abdool Hossein Khanr.Gobind Ckmdra 
Shaha and pikers, 11 R., 404. 

Pre-emption applies*' only to sales. A : lease in perpetuity, with a 
rent (however small) reserved, *is not; a sale, and cannot therefore be the 
subject fit pre-emption. Moorolyliam v. Huree Ram and others, .8 W. 
JL, 106. • ■ V V 

An unsigned wajib-ool-urz is not binding on the co-sharers, and 
cannot; originate a right of pre-empti^; if no.|wior usage edited. , To 
prove usages it is not necessary that docuhaentary evidence should, be 
adduced. Jogkiskore Singh y.‘ Thajcobr, faints A Agra Rep., 75. 

Mel4 thgt the wftjib oaj-nrz d^^qfc;«qi^i^y;right^ ; pwramp“ 
tipn on tbe. op-sharers where it'OiMy, i ptoti^i^;^|^«hol'l^*abo«ld 
sell' 'with .t^e consent p£ , brethren and',_cb-^^^/^;^®h>b',p^d«y , T'.' 
Jshr&t,4,, ^gr^.itep >74; ■ ,, 

1. , a.i At jjiA.j.i. 1 wjp ^ Jjlw. 


, 5 ;'an4|th*ti;»| 

' 'hre:j 


iwh ir ^ At i n— .'a 


f&i ■ 




,:bons 


’ * 4 ki'.‘ r w , *" to to,"* 

abc 



1878 .] 


THE LEGAL COMPANION. 


215 
-* 

to purchase before the Registrar at the time of registration of the sale 
deed is not a sufficient compliance with the provisions of that law. Ktt- 
reemooddeen v. Moitooddeen Khan, 1 Agra Rep., A. C., 184. 

The right of pre-emption is not matter of title to property, but is 
rather a right to the benefit of a contiaot ; and when a claim is advanc- 
ed on each a right, it must be shown that defendant is bound to con- 
cede the claim, either by law or by some custom to whioh the class of 
which he is a member is subject on grounds of justice, equity, and good 
conscience. Mohesh Lall v. John Christian and Co , 8 W. It , 446. 

The (( tulab-i-istihad" is a preliminary act as essential as tbe “ tu- 
luhi mowasibat” to secure to the olaimaut tbe right of enforcing pre- 
emption, There should always, therefore, be a distinct finding as to 
whether it was properly made or not. Rajeeooddeen v. Zeemut Bibee , 8 
W. R , 468. . 

The right of pre-emption accruing during minority is not to he 
kept suspended until majority. Meer Murtoza v. Bala Nanking Suhae 
and others , 7 W. R. 86. 

A re-sale cannot destroy the right of pre-emption in a property tbe 
sale of which is admitted by the vendor. Puilooaram v, Sham Ball Ska- 
hoo and another , 7 W. R., 20 6. 

The Mabomedan law of pre-emption was never intended to apply 
to a case in which (he purchaser is not a stranger, hut one who is al- 
ready either a shareholder or a neighbour. Teeka VAaree Singh v. Mohor 
Singh and others, 7 W. R , 260. 

A claim to pre-emption should he made as soon as the claimant 
becomes aware of the completion of the sale. Mohunt Ajoodhya Toorea 
and others v. Mohun Lall and others, 7. W, ft., 128. 

It is not incumbent on a pre-emptor to tender the price at the time 
of making his claim. Khoffeh Jan Bibee ▼. Mahomed Mehdee, 10 W. 
ft, 211 , 

A person entitled to pre-emption under the Mahomedan law, has a 
right to take over a bargain in its entirety, tymt not to have it divided, 
and the consideration apportioned between the 4,veral lots of the pro- 
perty. Rughoo Nundun Singh v. Muzboolh Singh, 10 W. ft., 879. 

According to the Mahomedan law of pre-emption, the first thing to 
he done by the claimants pre-emption is to make the preliminary de- 
clarations. First going to his bouse to got the money is not a compli- 
ance with the law, Mom Singh v, Mosrad Singh, 5 W, ft, 208. 
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No right of preemption arise on a mere conditional sale or mort- 
gage while any right of redemption remains in the mortgagor, 

A mere declaration of an intention to exercise a right not jet ac- 
crued, is not a claim of a right of preemption. It is immaterial whe- 
ther a formal demand of preemption is made at any other time than af- 
ter the sale become absolute ( diseentiente Bay ley, J.) Qoordgal Sutidur 
v. Rajah Teknarain Singh, 2 W, R., 215. 

To establish a claim to pre-emption, it is indispensable that all the 
necessary ceremonies should be performed. Itsur Chuuder Shaha v. 
Mirza Niter Ifoseein, W. R., 1864, 351. 

The apt of a claimant rising from his seat to claim his right of pre- 
emption, instead of claiming it as he sat, is not a delay sufficient to en- 
tail a forfeiture of his right. Maharaj Singh v Zallah Bheechook Lai l, 
W, R, 1$64,294. 

Under the Mahomedan law it is osseutial to the rig tit of pre-emp- 
tion to prove the performance of the tulubi-istaliad. Bhowanee Dutt v. ' 
Lokhoo Singh , W, R., 1864, 61. 

In a suit for pre-emption, proof of performance of the preliminaries 
prescribed by the Mahomedan law is essential. Mussamut Hosseinee 
Khanurn v. Mummut Lallun, W. R., 1864, 117. 

According to Mahomedan Law, the affirmation by witness need not 
lie made by the claimant of the right of pie-emption in person, hut may 
he made by a duly constituted agent, Mummut > Ojheoonissa Begum v. 
Sheikh Ruttum All, W. R , 1864, 219. 

Under Mahomedan law* the right of pre-emption does not arise 
until the seller's right of property has been completely extinguished. 
Mussamut Soonder Kooer v. Lalla Rughoohor Bgal and others, 10 W. 
R., 246. 

Where Pre eruption is allowed. 

A person having a right of pre-emption under the Mahomedan law 
is not precluded from claiming that right at a period subsequent to the 
sale of the property, if he neither declined the purchase nor gave per- 
mission for the sale to others. Sun Boot Natan Singh v. Best Narain 
Singh and others, 11, W, R. 380. 

Held (by Kemp, J.) that a partners right of shnffee or pre-emp- 
tion |s styt extinguished until a formal division has taken place defining 
each ©©-proprietor's chare, Waked' Ali Khan V. Httnooman Pereaud, 12 
W. &. f 484. 
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Where there is imperfect partition, viz., where the laird is divided, 
bat the joint liability to the 'Government remains, and the property is 
not made into separate mehals, the right’ of preemption is not lost. 
Mam Persaitd v. Buljeet Singh, 2 Agra Rep., A. C-, 252, 

Held that the person in whose favor a preferential right of purchase 
is’ stipulated for, by the terms of the wajib-ool-mz, is entitled to a de- 
cree if he comes forward and claims his right, without unreasonable de- 
lay after he hears' that a sale has been made without any tender to him, 
although he may not have proved specially that he has fulfilled all the 
conditions required iii the case of a claim of pre-emption under the Ma* . 
boinedan law of Sbuffa. Koula Put v.Moharaj Hqpbey, lAgra Rep., 
A. C., 878. : 


Held that the plaintiff who had a preferential right to purchase, 
and had no opportunity offered him, had a right to enforce those condi- 
tions, a compliance with which was essential before alienation to others, . 
Abdoollah Khali v. Ameerun and others, 1 Agra Rep., A. C., 274. 

Held that a preferential right to purchase is npt lost merely by the 
inclusion of the names of the sons of the purchaser in the sale deed, if it 
be proved tbat ibe actual purcbaser was tbe father, and the names of the , 
sons were included in accordanc^with the prevailing usage, without any 
intention to defraud the other co-sharers. Movilut Singh and others v, 
Kedar Singh and others, 4 Agra R*p-» A,. p„ 25. ■ ' 

Held that the indebtedness of the pre-emptordoes not invalidate 
his right of pre-emption. Mam Khelawan Mai and others v. Shiva Doss 
and others, l Agra Rep., 76. 


: Exercise of right of preemption allowed in respect of a feotee and 
golab, as it was proved that’ according to local usage and custom such 
properties were subject tn pre emption. Kesko Mai and others V. J9i- . 
nayah Rui and others, ik Agra Rep., 179. \ , 

. One of two joist sharers bus no preferential title to the right of 
pre-emption in- his^edpaOity of neighbour, but is equally entitled with 1 , 
his eo-fhater to the privil^ge of pre-emption, without regard to the : 
tent of 't^lr , ' Rohkm Mahomed and others v, Mahomed 'jCulumr 

and others, 

In'; « puiieedaree village the sharers to each'puttee have a pmlmmiw 
tial elaim’to the right ef^reremptioh in that puttee. Makars#- iififiS ngk 

:;: a ; • •; * ■ j : . V.:> 

'"When part of ah estate is sold in execution of a decree, a iijt;'' 

the estate ie a partner in the thing actually Sold, hnd'.ace^fdB;h|f'%!= 
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Mahomedan law is entitled to the right ot pre-emption. Imamooddeen 
Sowdagur t\ Abdool Sob/tan, 5 W. R, 170. 

A pre-emptor may sne any lime before the expiry of a year from 
the date of transfer of possession, A mortgagee's absolute right and 
his claim to pre-emption arise from the time the sale becomes absolute. 
Museamnt Jankee Kooer v. Museamul Teranee Kooer, W. R. 1864, 285. 

The right of pre-emption, according to the Mahomedan law, may 
be exercised upon a resale of the property, after a previous sale which 
has fallen through, and with respect to which no claim of pre-emption 
was made, fluaunt Koomaree v, Kali Persad Singh, Marsh., 11. 

In a suit baald on a light of pic-emption, where plaintiff had 
proved the due observance of the necessary preliminaries, and claimed as 
a partner in certain jnlknr and nemuk&aher which was still held joint, 
though the land had been divided between plaintiff and the defendant's 
vendor , — Held that notwithstanding the division of the land, the immu- 
nities and appendages thereof were still held in oo-parcenary. Plaintiff, 
as owner Of one puttee, was entitled to a right of pre-emption over a 
stranger in respect of the other pnttee which was sold, Mahtab Singh 
v. Ram Tuhal Mister, 10 W. R., 314. . 

A right or ouBtom of pre-emption is recognized as prevailing 
graong Hindus in Behar and some other provinces of Western India. In 
districts where its existence has not been judicially noticed, the cusfom 
will be matter to be proved. Such custom, whore it exists, must bo 
presumed to be founded on and co-extensive with the Mahomedan law 
upon that subject, unless the contrary he shown. The Court may, as be- 
tween Hindus, administer a modification of that law as to the circum- 
stances nndcr which the right may he claimed, where it is shown that 
the custom in that respect does not go the whole length of the Maho- 
medan law of pre-emption. But the assertion of right by suit must al- 
ways be preceded by an observance of the preliminary forms prescribed 
in the Mahomedan law. Fukeer Rawot and aiders v. Sheikh jEmnt 
Hukek and other*, W, R., P. B., 143. 

Where Government confiscate the share of a convict, and sells it for 
valn&blo consideration, the co-sharers have a right to claim such share by 
right of pre-emption on such sale, and the condition of wajib-ool-nrz is 
binding on Government as much as it was on the original owner, Go- 
vernment acquiring the share subject to the same condition as the former 
h4d it. The Collector of Futtehfire v. 8gud Yad All, 1 Agra Rep , A. 
C, 8K, 
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Wlieie the wajib ool-urz provided that, in cases of transfer by 
"sale, &c the co-fehaiers will have preferential light to the same,— 
Held that the co- sharers were entitled to claim by right of pre-emption 
to take over an usufructuary lease which was made for the term 6f eight 
years. Ahmed All Khan and others v Ahmed and others, 1 Agra Rep., 
A. C, 101. 

Held that a pie-emptor is not precluded from claiming the property 
by right of pre-emption, because he opposed the mutation of names only 
on the ground that the vendor was uot iu possession. 

Held also that the meie admission of the vendor that an old debt 
of Rs. 500 formed pait of the consideration was not conclusive evidence 
of the allegation. Peers and others v. Shimhkoo and others, 8 Agra 
Rep., 818. 

Whoe pre-emption is not allowed. 

Possession of a separate shaie of an estate divided by but warm gives 
the owner no light of pre-emption as a<*“ suffeh-hhullat” ovei the re- 
maining poition. 

Where possession of such separate share and vicinage have been 
alone urired in the lower Courts as tlie grounds of a claim to pre-emp- 
tion, plaintiff cauuot be allowed for the first time in special appeal to 
rest the claim on the fact of joint ownership with the defendant in the 
appendages of the land, even though evidence of such fact is found in 
the butwarra papers on which plaintiff based his suit. Mohadeo Singh 
v. Mussamul Zeenuloonissa and others, 11 W R., 169. 

In a suit to teoover by right of pre emption, on the ground that 
plaintiff wasiu the position of aco-paitner in the property to be sold, not- 
withstanding a private separation having taken place between the share- 
holders, inasmuch ns he was still liable for arrears of Government, and 
might still apply for a public but wan ah, — Held that, as plaintiff had di- 
vided off his own share by regular metes and bounds, and made himself in 
every respect independent of his co-partners so far as lay in his power to 
do so, he had by bis own act deprived himself of any advantage which 
the law might have given him under different circumstances. Bgj Hath 
Singh v. Dooly Sfatoon and others, 1 1 W. R , 2J.3 * 

In a suit for a declaration of plaintiff’s right of pre-emption fa a 
property which had been oiigiually mortgaged, but which, owing to 
a subsequent arrangement, had not passed from the mortgagor to the 
moitgag eo,— Held that, as the ownership was still with the mortgagor, 

c e 2 
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who could redeem Lis property withiu a stipulated period, no right of 
pre-emption had arisen from the Mahomedan law. Shawnee Per shad 
v. Purshomo Singh and others, 11 W. R , 282, 

Q««re.— Whether, as between owners of adjacent plots of land, pre- 
emption can exist by right of vicinage, Nirput Muhtoon and others v. 
Jllussamut Peep Koomoar, 8 W, R., 2. 

Unless a prescriptive usage and local custom be clearly established, 
a Hindu defendant is not bound by the Mahomedan law in a case in 
which a Mahomedan seeks to enfoice his right of pre-emption Sheraj 
Ali Chowlry v, Ramjan Bibee and others, 8 W. R , 204 ; 2 Ind. Jur., N. 
8,249. 

Where a resumed mnafee " chuck” was alien'ed by the holder there- 
of, and a preferential right to take it was cluimed by a sharer in the ze- 
miudaree under the terms of wajib-ool-urz agreed to by tbe eo-shar- 
ers at tbe time of settlement, aud to which the holder of the “ chuck” 
woe no partyj — Held that such alienation was not an alienation of a 
share within the meaning of tbe wnjib-ool urz ; that the holder of the 
“ chuck” would neither confer on its 'possessor a right of pre-emption, 
nor sabject his estate to such right in the event of alienation. Sheo 
hall Sahoo v. Sheikh Rumzanee, 2 Agra Rep , A. C., 85. 

Held, on tho construction of “ wajib- ol-urz,” that the condition 
stipulating that alienations should be made with tbe consent of all tbe 
sharers does not stipulate lor tbe existence of pre-emption, and that tbe 
claim based on that was untenable Hast Pershad Shahoo and others 
v. Sheikh Rumzanee, 1 Agra ltep , 87. 

Held tbat occasional instances, in which a claim to pre-emption on 
tbe ground of vicinage may have been admitted, or for special reason the 
vendors snbmitted to the claim, are not sufficient to prove the custom of 
pre-emption in a mahulluh, but repeated instances of tbe assertion of pre- 
emption as a right and of its recognition or enforcement, ranging over a 
long period of lime and in various plaoes, should be shown. Sheo Churn 
Kandoo v. Goodar Burnawar, 4 Agra Rep., 138, 

Held that a claim for pre-emption would not lie against the pur- 
chaser of o confiscated property sold by the revenue authorities. Mohamad 
Vtilayel-ooUah. Khan v. Aimed Hosseia Khan and othere, 4 Agra Rep , 70. 

Held tbat in a case of private sale the right of pre-emption must 
be beat# on usage or coutraot, and that an instance of pre-emption in an 
auction sale is net sufficient. M unearned Bhui Keonwar v, Zahoor Mi 
fi i Agra Rep., A, C., 258. 
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Held that a solitary case or tvro is" not sufficient to prove the one- 
tom of pre-emption in a locality where the privilege it not binding upon 
the parties by positive law. Beneraee Boss v. Phool Ckund, l Agra 
Rep , k r . C., 248. 

, . , Where a. plot’ of land formerly held rent-freesituate in a pure ze^ : 
mindaree estate ts sold at auction, 1 — Held that the claim of preferential 
purchase under Section 14> Act XXIII. of 13S1, would not lie, as the 
estate was not a putteedaree estate within the meaning of Section 2, Act 
I. of 1841. Ghooro Singh V. Dttbee Dyal, 2 Agra Rep., A. 0., 280. 

In a suit claiming a right to pre emption, where it was found as a 
fact that the sale had not been completed, and that there had uot been 
cessation of the . vendor's right, it was held that, whether under the or- 
dinary principles which relate to contracts of sale, or under the princi- 
ples' of Mabomedan law, no right could arise in favor of the pre-emptor.' 
Mutsamut La dm v. Bhjro liani, 8 W, R., 255. 

The Mahomedan law of pre-emption on the score of vicinage applies 
only to honseB or small plots of land, and not to large estates, or to a 
claim based on partnership when it is in proof that a Separation of the 
estate has been effected. Chowdhry Joogul Kishore Singh and others v.- 
Poocha Singh and others, 8 W. R., 413. v 

Petitioner was, a co- sharer in an estate in ZiUab Sylbet. The right 
and interest of another co-sharer in the same estate being' put up 
for sale in execution of a decree,* the petitioner claimed it under Section 
14,. Act XXIII. of 1361. The Principal Sudder Arneen thereupon suh-, 
stituted him for the aotual purchaser. The' Judge in appeal reversed 
this order,, on the ground that putteedaree estates were unknown in Syl* 
het. Petitioner asked % the iutereference of the Court under Section 
85 of the same., Act. : Held that, in such circumstances, the Court exe- 
cuting a decree had no, authority to substitute the claimant for the ac- 
tual purchaser without ihe consent of the latter, and that'a party claim*, 
ipg a' share under the section cited is simply in the position .of a. party* 
who, having a right of pre-emption, has observed the requisite foriusdl-: 
ties tp,;««al4w htm . to assert the righV^M.*?^ resort, to aoiyilahik.tu 
obtsdn* ihejbes^fit thereof. ‘ The 1 orders ,,of thd : ‘tter Courjt*. were m|'-Asidje:.:: 
aeecafdingJiri \:'^»d'^0osd Mvtl v. Kales Cmm; 

:lfui^t: : ,df,pre-emptioa'hao exist ,'M.gg^ijw a : 

The custom of ** applicable : Christi*hatp:!^a^®^%* 

jjmfe,' ttpist be ^idwed pjj ^ wm^priaeiple as has been. «{ 
dus in Bebar. • G. Christian and others v. IMeshee 
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a plaintiff suiug to establish a fight of pre-emption, on the, ground 
of co-partnership with the vendor, cannot be allowed to travel beyond 
bis plaint, apt! obtain a decree by right of vicinage. Kooh} Behary 
Latt v. Qridkaiee Lai j! # 10 W. 'R , 189. : ’ ,■ 4 

I'be plaintiff reliea apon the cusfcom of pre-emption prevailing be- 
tween Mahomedans and Hindus in Sythet. Held that, unless be can 
show that the custom isundoubtedand invariable, be is not entitled to 
a decree. Jameelah Kkatoon v. Paged Ram, 1 W. Jt„ 251. 

A person-, wbo has been offered Jbis right of pre-emption, and lias 
refused it Cannot afterwards reassert that right as against a sale, made 
with his direct permission to a third party. Sheo Tahiti Singh v. Mm - 
tamed Ram Kaoer., W. R., 1854, 311. ' , ; ' 

Pre-emption is hot a right to be found in any Hindu law book, but 
is allowed and practised by custom, in some parts of the country. Be- 
fore the. right ban be claimed, the plaintiff must prove the existence of 
the custom in ' the district where the property is situated, Ramgu/ty 
Surma v. Rati C&under Surma, W. R , 1864, 317. 


A transfer, without money or other consideration, and which is in 
fact a gift, fs held hot to be a sale to which the right of pre-emption at- 
taches. Syad Ameer Ali y. Mmamnt Bebee Pearun, W. R,, 1861, 239. 

’The right ^hre-eihption cannot be exercised by a iudgment-credi- 
tor in respect of the sale of property in execution of his decree. Sheikh 
hutmogMfy i.' ittikye Ma, Harsh., ,555." 

Where a stipulation in the wajib-opl-urz prohibitsalieaatlou by 
any member of the, co-parcenai;y body, without the, consent of the other 
co-sharers,— Held that such a oouditioh': poi confer any, right of 

pfre*emptioh : oti>a Co-fsharet, and no decide? .fojf;.|»«w«|W^.tioh can be given 
on the basis thereof, but a jCO-sharer hM, the righlto ^yc. the sale can* 
-celled' 1 if made without bis consent. •Gayadytifc'y* Ramshal dn4 others, 


3 'Agfa Rhp., 181. 


H ' • 'V! '■ :V 1 I :: V 1 ■ 




‘ i -> w m pro^e^ty "execute 

hhutb^ j^i^d^n- • liiyi^yht for 

• fwfc : eaahi& ; ^^ 'Iw^h-'h^ 
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The following is a digesCofatt the Oases on Pre-emption reported 
in tie Indian Law Reports, Complete Series, from the begin- 
ning up to tke number for May 1878 ; in all die 15 Volumes 
of the Bengal Law Reports as weU as thf Supplemental Vo- 
lume containing FuU Bench decisions' ;; in the Law Reports, 

• Radian Appeals , from the beginning up lb the number for, 
April 1878 ; in the Bombay High Court Reports, from Voh 
X. to thb last number ; and in the 6, N. W. P. High Court 


(1.) Pre-emption— Act VI. of 1871, t. 24- Mabomedan Law — • 

; . . “ Justice, equity and good conscience P 

Under 8. 24 of Act VI. of 1871, Mahometan law is not strictly 
applicable in suits for pre-empt ion between Mubomedans not based on 
local custom or contract, but it is equitable iu such suits to, apply that 
law. , 

The application of Mabomedan law in a suit for, pre-emption 
between a Mabomedan claimant of pre-emption and a Mabomedan 
vendee, on tbe basis of that law, is not precluded by the circumstance 
of tbe vendor not being a Mabomedan. 6 N. W.P., H. C. Rep., p. 28. 

(2) Tgkb-istibad— Ceremonies. ' ► 

It is neceseary to tbe enforcement of tbe right of pre-emption that 
all tbe prescribed formalities sbpuld be strictly complied with. To tbe 
ceremony of istlbad or talah-istihad, it is essential that there should 
be an express inymstttloa, of witnesses. 2 B. L. It. (A C.) 12. 

(8) Tafahutihtid— Mode, of performance. , 

The personal performance of the talab-istiliad, oi demand for pre- 
■ emption by tbe pre-efnptor, depends on his ability to perform it; He 
, may do -it by means ofa letter or messenger, or may deputean agent, 
if be ' is At A distance and cannot afford per|is»sl attendance. 4 8. 

189,5 and e B. L. R., p' • • $... A *.'* 

tiAder the Isiahomedati .law, tbe^altomAtOibeAhwrtied' 
nndAffbatbiwSy a a rightqf 

right _ d' preemption. wfgj? be, claimed aftef,-. fl : '8Ale ; notmfc^ 

Vbiil" to •pni^ebasei.befoi-e thd'jsaJef where’ tbe^?'^|;;bee«-.^' 

absolute surrender or relinquishment of the right, and such refusal has 
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Wen made (.imply ia consequence of a dispute as to the aetual price of 
the properly. I. L R., 1 All,, p. 511, 

(5) Performance of talab-istihad— hv ocation of witnesses to demand. 

According to the Mahomedan law, it is essential to the performance 

of the taUb-istihad that third persous should be formally called upon, 
cither in the presence of the purchaser or on the land * or, if the vendor 
is in possession, in the presenoe of the vendor, to bear witness to the 
demand. 6 B L. R., 165. 

(6) Talab-istihad — Time within which to be performed. 

It is not a binding rule of law that the talab istihad by a pre- 
emptor, if made within a day after the receipt of the intelligence of the 
purchase, is necessarily in time for the preservation of the right of pre- 
emption The due and sufficient observance of the formality of 
tuUb-istihad, ns to time, is a question to be decided in each case by the 
Court which has to deal with the facts. 8 B, L 11., (F. B.) 160. 

(7 ) Talab-mawasabat— Time within which to be performed. 

According to the Mahomedan law, the mere faot of the pre-emptor 
tubing a short tirao before performance of the tal.tb mawasabat for as- 
certaining whether the information conveyed to him was corrector not, 
does not invalidate his right. The MahwrWnn law allows a short 
lime for reflection before performance of the first demaud. 6 B. L R., 
(A. C.) 208. 

(8) On hearing of a sale, the pre-emptor must immediately make 
Lie demand called talab-mawasabat. Where a pre-emptor, on hearing of 
the sale of a property to which he had a right of pre-emption, went to 
the property in dispute and there declared his right as pre-emptor, held, 
that such delay was fatal to his claim. 6 B. li. R., (A C.) 216. 

(0) Talabmawanbat, and talab-istihad— Performance of prelimi- 
nary ceremonies. 

la the case of pre-emption strict proof ig necessary of the perfor- 
mance of the preliminaries. According to the Mahomedan law, strict 
adherence to the roles for the performance of the talab-istihad is especi- 
ally necessary. In performing the talab-istihad the pre-emptor must 
dearly declare his right and invoke witnesses. He must declare that 
“ he hag | rigflit of pre-emption to which he has laid claim, and that he 
still claim* it,” and invokes witnesses "to bear witness therefore to the 
fgpt.” O'ft, I, R., (A C.) 171. 
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(10.) Performance of preliminary ceremonies — Talob-mtihad— 

Hindus. 

To the due performance of the ceremony of latab-istihad, it is not 
necessary that any particular form of woida should he employed. 8 It. 
Jj, fi,, p. 455. 

(11) Suit to enforce pre-emption to portion of property told. 

Under a deed of sale the vendor convoyed td the purchaser 
five lots of land. In a suit by a thud patty to enforce a tight of pre* 
eruption in respect of one m\t of the fire plots, held, that he could dtvide 
the bargain and sue on the ground of pre-emption for a portion only of 
the property covered by the deed of sale. 6 B. L. R., p. S86. 

(12.), The property of several co-sharers, some of whom were mi- 
nors, was sold to a single put chaser, under a deed of sale, which con- 
tained a covenant by* the veudors, who professed to act on behalf of 
themselves and the minors, that they would compensate the vendee for 
any loss he might incur should the minors, when they eame of age, not 
ratify the sale. A sued to enforoe her right of pre-emption in respect 
of the lands sold. The lower Appellate Court was of opinion that A 
could not enforce her claim of pre-emption in respect of the share of the 
minors ; and on the Court’s suggestion the plaint was amended, so as to 
ask for enforcement of her claim in respeot only of the shares of the 
vendors of full age. Beld K that A was bound to claim her right against 
all the shares, and could not enforce it in respect of some only. 1 B. 
la ft., (A. C.) 78, 

(18) Surrender of right of pre-emption before tale. 

Where an offer of sale was made to a pre-emptor, and he refased to 
avail himself of it, and consented to a sale to a stranger, held, that after 
a sale to a stranger he could not set np his right of pre-emption. 7 B. 
L. ft., 19. 

See also 7 B. L. ft., p 24 (Note.) * 

$4) Refusal to purchase when properly offered for sale. Subse- 
quent suit to enforce riyht— Estoppel. 

A Mahomedan offered to sell his sbaty of certain property to a 
partner, and on the refusal of the latter to purdah the same, sold it to 
a stranger. Held, the partner could not sue to enforce bis right after 
the sale. 9 B, L. ft , 238. 

( 1 5) Mortgage — fioreeloeure of equity of redempti on. 

In the case of a mortgage, the right of pre-emption does not arise 

d d 
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until the equity of redemption is finally foreclosed. B. L. R„ (Sup. 
Vol) 16!. 

(16) Mortgage— Foreclosure— Possession by mortgagee. 

Ou the foreclosure of a mortgage, after the expiry of the year of 
grace, hut before a decree for possession had been obtained by the 
mortgagee, a suit to enforce the right of pre-emption in respeot of the 
property mortgaged is maintainable. 6, B. L. R., Ap., 114. 

(17) Subsequent Hconeeyance by purchaser to vendor— Effect of, 
as against right of pre emptor. 

t 

Where one of two neighbours has sold his land to a stranger, and 
the other neighbour has thereupon claimed a right of pre-emption, no 
subsequent dissolution of the contraot affects the right of the pre-emptor 
which has ouco accrued and been duly asserted. 4 B. L. R., (A. C.) 
210 . 

(18) Right of pre-emption in large or small estates. 

The right of a shareholder to preemption exists whether the parcel 
of laud sold, and in respect of which the claim is made, be large or 
small. 6 B. L. R,, 42 (Note.) 

(19) Right of partner to preemption in sale of villages or large 
estates— Vicinage. 

According to the Mahomedan law, a partner has a right of pre- 
emption in villages or large estates. But a neighbour cannot claim 
such a right ou the ground of vicinage. 6 B. It. R., (F. B.) 41. 

(20) Vicinage. 

The right of pre-emption on the ground of vicinage is limited to 
paiecls of land and houses, and does not extend to the purchase of an 
entire estate, even though it be entirely surrounded by the lands of the 
would-be pre-emptor. 2 B. L. R., (A. 0.) 69 , 10 W. R, p. 856, 

(21) There is no judicial finding to the effect that the custom of 
pre-emption is recognized among the Hindus qf the province of dlehurj* 
It is doubtful whether, even under Mahomedan law, the owners of two 
adjacent lakbirnj estates, wholly unconnected with one another, could 
either of them claim a right of pre-emption on the ground of vicinage. 
No each right of pre-emption on the ground of the mere vicinage has 

been known to exist among Hindus. 2 lit L. R., (A. C.) 330 ; 11 W. 

* 

(22) Irrigation, > 

iTuulfi th« Mahomedan Law, the owner of the land, through which 
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the land in respect ot which a right of pre-emption is claimed, receives 
irrigation, has a preferential right to purchase rather than a mere 
neighbour. 8 B. L, R, (A. C.) 286. 

(28) Owners of separated share of estate— -Shafee Khalit.. 

The proprietor of a divided one-anua share in a four-anna share of 
an estate is not entitled to a right of pre-emption as a Shafee Khalit in 
the remaining three-anna share. Quaere. Whether, 'if there remained 
any adjoining ground in which the community, of interest still continued 
since the separation, ho would be entitled in right of vicinage to pre- 
emption, the point not being allowed to be taken, 7 B. L. R., 40 
dNote.) 

(24) Khalil— Shari k— Partition, effect of, as to pre-emption. 

The word * khalit' is not improperly used in a plaint in a pre-emp- 
tion suit to designate a sbarik or partner in the substance of a thing ; 
and if it is not clear whether the plaintiff claimed pre-emption as khalit 
or sbarik, it may be shown by express words, or it may be inferred from 
the written statement whether tbe plaintiff claimed on the one or on 
the other ground. Where the intention of tbe co- proprietors of an 
estate is to make a complete fcatwara of the whole, but an inconsider- 
able part is by over-sight or accident left out of the division, that will 
not have the effect of giving one co-proprietor a olaim of pre-emption 
on the sale to a stranger by another co-proprietor of bis share of division 
of the estate. Semite. Where an integral portion or property, as a 
wall, is left purposely joint and undivided, the community of interest 
continues. 7 B. L. R., p. 42, 

(24 A,) Pre-emption extends to agricultural estates and is not 
merely confined to urban properties or small plots. 

Where there are several properties to which a common appurtenance 
in the shape of an undivided plot of land, a few trees, and tanks, is 
attached* partners in the appurtenance can claim pre-emption in respect 
of the properties. 6 N. W. P., High Court Reps 4 p. S77. 

(25) Europeans— District of Cachar. a 

The right of pre-emption arisee from a ruts of law by which the 
Owner of the land is bound. It is essential that the vender should be 
Subject to the rule of law. Therefore, where the vendor of certain land 
situate in Cachar was a European, the Court held that there was no 
right of pre-emption, 10 B. L. R., 117, 
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(20) Mahomedan vendor and co-eharer, and Hindu purchaser. 

Per Peacock, C. J., and Kemp and Mittbb, JJ. — A Hindu pur* 
chaser is not bound by the Mahomed an law of pre-emption in favor of 
a Mahomedan co-partner, although he purchased from one of several 
Maliomedan co-parceners nor is he bound by the Mahomedan law of 
pre-emption on the ground of vicinage. A right of pre-emption in a 
Mahomedan does not depend on any defect of title on the part of his 
Mahomedan co-partner to sell, except subject to the right of pre-emp- 
tion, but upon a rule of Mahomedan law, which is not binding on the 
Court, nor on any purchaser other than a Mahomedan. Per Nobican 
and Macpherson, JJ. (d/seentientes) wherever a Mahomedan co-sharer 
or neighbour has a right of pre-emption, and his property is sold by his 
neighbour or co-sbarer, also a Mussulman, his right is not defeated by 
» the men fact that the purchaser is a Hindu. 4 B. L. R , (F. B.) 134. 

(27) Hindus — Produce of Behar— Custom. 

A right 'or cnstom^of pre-emption is recognized as prevailing 
among Hindus in Behar and some other provinces of Western India. 
In districts where its existence has not been judicially noticed, the cos- 
tom will be matter to be proved ; such custom, when it exists, must be 
presumed to be founded on and co-extensive with the Mahomedan law 
upon that subject, unless the contrary be shown. The Court may, as 
between Hindus, administer a modification of that law as to the circum- 
stances under which the light may he claimed, where ibis shown that 
the custom in that respect does not go the whole length of the Maho- 
medan law of pre-emption , but the assertion of the right by suit must 
always be preceded by an observance of tho preliminary forms prescribed 
in Mahomedan law. B. L R,, (Sup. Vol.) p. 35* 

(28) 8ule in execution of decree — Right if Pre-emption. 

When property is sold by public auction lit a sale in execution of 
a decree, and the neighbour or partner has the same opportunity to bid 
lor the propel ty as other parties present in Court, the law of pre-emp- 
tion does not apply* 1 B. L, R., p. 305 j 10 W. R., p, 165, 

(29) A lhare in a mouzah having been pnt up for sale in the 
execution of a decree, and knocked down to the defendant, a stranger, 
the pWotiff $ co-sharer Of the share was held* to be entitled, under the 
provisions' of a 14, Act 23 of 1861, to tab the share. 6 N. W. ft, 
Hi C. Ret>., p. 243. 
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(30) If a person claiming pre emption under the provisions of s. 

14, Aet 23 of 186), fulfils the conditions of sale respecting the deposit 
of the purchase- money, the sale cannot be held void merely by the 
failure of the person to whose bid the property was knocked down also 
to Complete the deposit. All that the claimant is hound to do is to 
establish that he is a putteedar ' within the meaning of the section in 
the estate of which the property sold forms-part, arid that he has ful- 
filled the conditions of sale. If he establishes this^hia sale must bis 
confirmed tt> his favor, "unless some irregularity in publishing or cop* 
ducting the sale is shdwn which would justify the setting aside of the , 
sale. The conditions of pre-emption under the Mahomedan law do not 
apply to a claim brought under the section. 6 N. W. P., H. C. Rep., 
p. 289. * , 

(31) It is incumbent on an officer conducting a sale in execution 
of decree of .laud, which is a share of a putieedaree estate payinglevenue 
to (government, as defined in s, 2 of Act I. of 1841, to take notice of a 
claim made by a person under the provision# of s. 14 of 23 of 1861, 
and to receive the purchase-money as a fulfilment of the conditions of 
the sale, subject to any question which may be raised by any party 
interested in the sale as to the claimant’s title to advance the claim, 
When the whole of the purchase-money has, been paid by the claimant 
within, due time, the Court executing the decree, nnless it w satisfied 
that he has no right to advance the: claim, cannot treat $be payment 
by him as a nullity, but must accept it as a fulfilment of th^conditions 
of the sale respecting tbe purchase- money, and the sale is not defeasible 
by the failure of the bidder to complete the deposit, .of the purchase- 
money. (The sale to the claimant cannot become absolute until it has been., 
confirmed, and; until it has beoome absolute be cannot maintain s suit' 

'• for possession^ ' If the. claimant has fulfilled the conditions of sale, and 
hie right is Clharj the CorfiH: executing tbe iijjpree is hound to give effect 
totberight. ' ; 6 W. P., H. C. Rep. , pi ■ , . : . • ' ' 'V 

_ (32) . 

■. • Whea .a'pciton -obtained a decf ee dedliting faitn eBtitled td th* 
n^t.;.'loli;pir^hmptidh^witb regard to 'certai||^^^ 

]»ymeut-rel tbepMebWtaW within, the period 
^ : : ;;4he,: money .intd' -CJeurt as * 

• Booted. ■ ■ ^alidthoajii' with 

was tendered .'asked 'that it might be deposited and p^d 
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incut- debtor After mutation of names, yet it eould not be Said that the 
tender and deposit were saddled with a condition precluding the pay- 
ment of ibhe money before snob', mutation, and that theterms of the 
decree had been satisfied/ 6 N. W. P„ H. C. Rep;, 46.’ / 

(S3) Conditional Decree “ Final” judgment and decree. , 

The Court granting a decree to the plaintiff in a pre-emption suit 
is competent to grant thedecree subject to the payment of the purchase- 
money within a fixed period, and if the decree-holder fails to comply 
with the condition imposed on him by the decree, he loses the benefit 
of "the decree. Sheo Partaud Ld.ll vs. Thakoot Rat. (PL, C. E., 'Ni W. 
P., 1868,- p. 354) approved.— -When a direction contained in a decree 
referred to the time at which such decree should become " final/' held, 
(the earn being one in which a special appeallay,) that such decree 
does H# become final on being affirmed by the lower appellate Court, 
but on the ’expiry .pf the period of special appeal, or, where such an 
appeal wan instituted,* when the decision of the lower appellate Court 
whs affirmed by the Higfi Coutt. I. L R., 1 All., 132. 

(34) Minot— Legal Disability— Limitation— Aet IX. of 1871, s. 

7 , and ich. 1I„ cl. 10. 


, . The provisions of s. 7, Act IX. of 1871,, are applicable in computing 
the period of lipiitation m suits to enforce * right of preemption. 

Where a condition for preemption contained in ^record 
of rights ferae intended to take effect at the time of a sale and its lan- 
guage implied that the co- sharers in whose favor it was made were 'to be 
persons who were competent at that. 

jbo accept or refuse an offer, no right of prevep)|^%a<8wned under the 
conditioned a co-sharer who miUdr ; ‘at;d|^''feime^df:im^'asd“Unre- 
presented/hy any person competent to coneJude a, binding co^trsc(i.’9 a 
- bis ,hdda|fi, wfeetfepr it was assumed that ■ 
fip^/W^i'drv^aend '.asege. ^ 0 ^ 0 .,:^^'.^ 
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PRINCIPLES OF THE INDIAN PENAL CODE. 

[A* explained bg the original framer* and laid before the Governor 
General of India in Council in the gear 1837.] 

♦ Noth B. — (concluded.) 

In eontingation of page 76. 

' Oh thb Chapeee of Genkral jIxceptioks, . 

" ■ >■ 1 V ■ 

. We considered whether it would be desirable to make any distinc- 
tion between offences committed against freemen and offences commit, 
ted against slaves. We certainly entered on the consideration of this 
important question with a strong leaning to the opinion that no such 
distinction ought to ho made. We thought it our duty however not to 
come to a decision without obtaining information and advice from those 
who were best qualified to give it. We have collected inforntttion on 
the subject from every part of India, and we have now in Our office a 
large collection of documents containing much that is curiou% jand tbat 
in future stages of the work in which we are engaged will :w Useful. 
At present we have only to consider the subject with preference to the 
Penal Code. 

These documents have satisfied us that there is at present no law 
whatever defining the extent of the power of a master over bis* slaves, 
tbit every thing depends on the disposition of the particular functionary 
who happens to' be in charge of a district, and that functionaries who are 
in Charge of contiguous districts or who have at different times been in 
charge of the same district hold diametrically opposite opinions as to 
what their official duty requires. Nor is this discrepancy found only in, 
the proceedings' of subordinate Courts. The Court of Nizamnt Adawlut 
at Fort William lay down the law thtis-^-“A master would, not be 
punished, the Court opilfe, for inflicting a, Slight correction on hie legal , 
Slave such as a tqtbr /would' be justified in’ inflicting on a Scholar, cr'a : 
father "on a child/'. The Court of Nizamut Adawlut at Allahabad take 
A’q^'^ffisVeU^vieW of the law. ff Although,” the^aSy, '*the ; ’M'tthu* / 
"'ibefian i ' ,i Iia , o'':pe«nitii;'the master, to correct hfi^fckve wiih; mode|atiUiitV;'tha ; ..' 
Code by which the Magistrates and other eriUtinal*aathoritiel are! hound ’ 
to 'regulate their proceedings does not recogjaraS any snchpower*apdaa : 
tW,4h^*tipn* of tfes. Government di;a|r; ( nq j .distmctibtt 
slave and the freeman in criminal; jdaoe.ttem^^iftil; 

level/ it is -the practice of the Courts, 'following 
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justice, to treat them both alike.” The Court of FoujdarryAdawlutat 
Madras state that' it is not the practice of the Courts to make any dis- 
•tiootion whatever io cases which come before them, that a Cicealar Order 
of the Foujdarry Adawlut recognizes the right of a master to inflict 
corrections in certain eases, hut that in practice no su»h distinction is 
made. We own that we entertain some doubts whether the practice he 
universally such as is supposed by the Foujdarry Adawlut. ! We perceive 
that two Magistrates in the Western Division of tire Madras Presidency 
differ from each other in opinion on this subject. The. Magistrate of 
Canara says that " the right of the. master to inflict .punishment has been 
allowed, hot only to a very emUl extent.” The Magistrate^ Malabar 
etates that " the relation of a master and slave has never been recognized 
as justifying gets which would otherwise be punishable, or as constituting' 
a ground for mitigation of punishment.” The Court of Foujdarry Adaw- 
lut at Bombay has given no opinion on the point, and there is a great 
difference of opinion among the subordinate authorities in the Bombay 
Presidency. One gentleman conceives that the imposing of personal 
restraint ‘“is the only act otherwise punishable which the Courts would 
alley a master to eommit when a slave might be concerned. Another 
concei ves that a master has a power of correction similar to that of a 
fkther. A third goes farther and is of opinion that "all hat eases of 
very aggravated nature would be considered as entitled to exemption 
from hr mitigation of punishment on this account.” Og-the other hand 
•evend gentlemen we of opinion that the relation of master and slave 
would not be considered by the Courts as a plea for any act which would 

he an offence if committed against a freeman. 

Ti . j. c w therefore that we find the law, ia g state ofutter, oncer- 


jjt in that state. W e 
a protection to which 


tainty. It is equally dew that we cannot leave 
must either withdraw from a large class of slaves 
the Courts under the jurisdiction of whleh thef live now thfok them en- 
titled, or we must extend to a large class a protecrion greaifr than 
. what they actually enjoy. 



tf*mWM*m**'&®* ■ Court. Off 
*i 'W id. 'the- Pre«d*ndy of Fort: William, grtd ft whjgt 
Lf-j^J^^ Court of Fowjdariy Adawlut 
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exempted from punishment because it is committed by a master against 
a slave. ■, V>,’ 

The distinction which in the opinion mf many respectable functions;- : 
rics the law now makes between acts committed. against, a freeman and 
acts committed against a slave is in itself an. evil, and an evil so great 
that nothing but the strongest necessity, proved bythe strongest evi- 
dence, could justify any Government in maintaining it. We conceive 
that the circumstances which we have already stated ace sufficient to 
shew that- no such necessity exists. By removing all doubt on the sub- 
ject, we shall not deprive the master of a power the right to which has 
never been questioned, but of a power which is and has for some time 
been, to say the least, of disputable legality, and which has been held by , 
a very precarious tenure. „ 

To leave tbe question undecided is impossible. To decide the ques- 
tion by patting any class of slaves in a worse situation than that in 
which they now are is a coutae which we cannot think of recommending, 
and which we are certain that the. Government will not adopt.. The 
inference seems to be that the question ought to bis decided by declariug 
that whatever is an offence when committed against a freeman shall be 
also an offence when committed against a slave. 

It may .perhaps be thought that by framing the law in this manner 
we dtrin fact virtually abolish slavery in British India ; and undoubtedly, 
if the law as we have framed it should be really carried into, lull effect, . 
it will at once deprive slavery of those evils which are its essence, and 
will insure the speedy and natural extinction of the whole system. The 
essence of slavery, the circumstance which makes, slavery tbe worst of 
all social evils, is hot in our opinion this, that the master has a legal 
right to certain services from the slave but this, that the master has .pt, 
legal right to enforce the. performance of those services withoutbaving 
recourse to the tribunals. He is a judge in his oh n cause. He is armed 


with the powers of a Magistrate for the protection of his own private ; 
interest against the person who owes him service. Every other Judge 1 ' 
qhits the Whh as soon as his own cause ih .called on. The judicial au- 
thority of the master begins and ends with qjjfes in which he has a direct ' 
slake. The momeut that a ' master ie' of'thit antbori^p, 

&V moment that his right to service really becomes, like hi»: right W: 
"tmodsy' which he has' lent, a mere civil right which he can e»(qrejt,.fim|y'; ; 
% a civil action, '(the pfecnliavly odiotts^And malignant' 

at ©Bed. The name of slavery may he retained r ****’ 


«- e 
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is no longer the same. It is evidently impossible that any master can 
really obtain efficient service from unwilling labourers by means of pro* 
seeution before the (Qiyil tribunals. Nor is there any instance of any 
country in which , the relation of master and servant is maintained by 
means of such . actions. In some states of society the labourer works 
because the master inflicts instant correction whenever there is any dis* 
obedience or islaekness. In a different state of society the people labour 
for a master because the master makes it worth their while. Practically 
we believe it. will be found that there is no third way. A. labourer who 
has neither the motive of the freeman nor that of the slave, who is 
actuated neither by the hope of wages nor by the dread of stripes, will 
not work at all. The master may indeed, if he chooses, go before the 
tribunals, and obtain a decree. But scarcely any master would think it 
worth while to do so, and scarcely any labourer would be spurred to 
constant and vigorous exertion by the dread of such a legal proceeding. 
In fact we are not e ven able to form to ourselves the idea of a society iu 
which the working classes should have no other motives to industry than 
the dread of prosecution. We understand how the planter of Mauritius 
formerly induced his negroes to work.. He applied the lash if they 
loitered. We understand how our grooms and bearers are induced to 
work at Calcutta. They are .gainers by working, and by obtaining a 
good character : they are losers by being tamed away. But in what 
other way servants can be induced to work, we do not understand. , 

It appears to us therefore that if we can really prevent the, master 
from exacting service by the use of any violence, or restrain, or by the 
infliction, of any bodily hurt, one of two effects will inevitably follow. 
Either the master will obtain no service at all, or he will flpd himself 
under the necessity of obtaining it by making, it a source of advantage 
to the labourer as well as to himself. A labourer who knows that if he 
idles his' master will not dare to strike him, that if he absconds his 
master will not dare to coniine him, that his master can .enforfee a claim 


to service only by taking more trouble, losing more, tiinif, and -spending 
more money. than the service is worth, will not work. for fear. It foiv 
lows that, if, the master wishes the labourer to wotk at all, the master 
reobpijae.td different; motives, to the motives of a freeman, to 
of reward, to the sense of reciprocal benefit. Names are of no 
Matters '.nothing* whether the labourer be,, Or be not , 
fAliiihafyfrhf real, moment is that he should workf : • 
ilill'-mofyes^ud Twinge' of the freeman. ’■ • • . ’ 
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This effect, we are satisfied, would follow if outrages offered to 
slaves were really punished exactly as outrages offered to freemeft are 
punished. But we are far indeed from thinking'that by merely framing 
the law as we have framed it, we shall produce this effect. It is quite 
certain that slaves are at present often oppressed by their masters in 
districts where the Magistrates and Judges conceive that the law now 
is what we propose that it shall henceforth be. It is therefore evident 
that they may continue to be oppressed by their mastei$Mp*hei|!.'the law 
has been made perfectly clear. To an ignorant labourer, accustomed 
from his birth to obey a superior for daily food, to submit without re* 
sistanee to the cruelty and tyranny of that superior, perhaps to bo 
transferred, like a horse or a sheep, from one superior to another, neither 
the law which we now propose, nor any other la$v will of itself give 
freedom. It is of little use to direct the J udge to punish, unless we 
can teach the sufferer to complain. 

We have thought it right to state this, lest we should mislead his 
Lordship -in Council into an opinion that the law, framed as we propose 
to frame it, will really remove all the evils of slatffery, and that nothing 
more will remain to be done. So far are we from thinking that the 
law as we propose to frame it will of itself effect a great practical 
change, that we greatly doubt where even a law abolishing slavery 
would of itself effect* any great practical change. Our belief is that 
even if slavery were expressly abolished, it might and would in Borne 
parts of India still continue to exist in practice. We trust, therefore, 
that his Lordship in Council will not consider the measure which we 
now recommend as of itself sufficient to accomplish the benevolent ends 
of the British Legislature, and relieve the Indian Government from its 
obligation to watch over the interests of the slave population. 


« * 2 



2BC 


THE LEG A ! L 'COMPANION. 


(Tot. vi. 


CALCUTTA HIGH COURT. 

June, 1878. 

' Presemt: 

Thu Hou’ble Mr. Justice Ainelie and the Hou’Ue Mr. Justice Sefteli- White, 

^ ^ G. O. Beeby and others, 

verms 

Tee Chairman of the Cai-cotta MuNiciFALif* and others. 

S, 3i) of Act IF. B. C. of 1877 — Municipal Commissioners— ‘Their liabl - 
litytto be prosecuted under the Penal Code ■ 

T]be protection given to publio servants by », 39 of Aet IV. of 1877 does not extend 
to a Municipal Corporation prosecuted under the Indian Penal Code. 

Messrs. Branson and .Phillips for the complainants. 

Mr. Piffard for the accused. 

This was a reference to the High Court under the Presidency 
Magistrate’s Act, as to whether Section 39 of Act IV. B. C. of 1876 
was a bar to a. prosecution of the Calcutta Municipality for a nuisance, 

. without the previous sanction of Government. 

The judgment of the Court was as under : — 

Ainslie, J,— The question referred by the Presidency Magistrate is 
whether the protection extended by Section 89 of Act IV. of 1877 to 
certain individual public servants, extends equally to a Municipal Cor- 
poration prosecuted under the Indian Penal Code for being guilty of a 
public nuisance. 1 , 

• By Section 11 of the Penal Code, the word “ person” is defimed to 
include a body of persons, whether incorporated.: or not,and therefore 
the ward person in Section 21 may be read as n body ofpersonsin* 
corpo rated, y The words “public servant" in tfa^t tedtionjnay conse- 
quently denote a body of persons incorporated faHing und^r tiny of the 
liteteriptwfcS given therein. It is. not necessary* to refer to ady" except 
rthb Iffio iHustiration in the 1,0th dteteiptiea eajhsj. that a Moni- 
'cipnV, *s a public servant, and it does , not therefore, fallow 

Jtto# |;| 6 i 0 rp<Matien,' such;' as 1 tljafe ; wehted by M C. is 

erithin the jaaa«ing of» t^teotioii, - ' ■■ . - . 

VjFljf' word* f 1 . every officer 1 ’ .-in tbe lOth clause seein rather id point , 

^-|ndiyiduaLb^ia'b m 1 incorporated ty&y \ , but aajwaing hx 0$' 
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purposes of this reference that the Municipal Corporation of Calcutta is 
a public servaut within the meaning of Seotion 21 of the Penal Code, 
still it seems to me that it does not come within the provisions of see*, 
tion 89 of the Presidency Magistrate's Act. By that Act no such Judge ' 
or public servant, as is described in that section, shall, unless with the 
previous sanction of Government, be prosecuted for any act purporting 
to be done by him in the discharge of his duty. The class of public 
servants referred to consists of those who are “ not removable from office 
without the sanction of Government.” It appears to me that this des- 
cription must be read in its entirety, and that the words “ not removable 
from office” cannot be separated from the following words “ without the 
sanction of Government.” 

But if the whole be read 3 s describing tbe class exempted from 
prosecution, except with the previous sanction of Government, tbe des- 
cription can only be applied to a class not removable from office at all, 
by dropping tbe words " without tbe sauction of Government” which 
have no meaning as applied to such public servants. 

Tbe right to prosecute any person, or body of persons, by whom one 
may have been injured, is a common right which can only be limited by 
special legislation ; and in considering whether tbe right has been taken 
away, we must see that it is taken away by express words, or by neces- 
sary implication. It does not seem to me that it must necessarily be 
implied that by the words “ not removable from office without the sanc- 
tion of Government” it was the intention of the Legislature to include 
those who are not removable from office under any circumstance at all. 

I see no reason to suppose that the Government must have meant 
to extend the same protection to a body such as the Municipal Cor- 
poration of Calcutta, which cannot be taken under a warrant, or sen-, 
tenced to imprisonment, which it thought fit to extend to certain indi- 
viduals in. the service of that Corporation , 1 who no doubt are protected*, 
by Section 32 of the Calcutta Municipal Act, and Section 89 of the 
^tecidency Magistrate's Act. . .. ’**• , 

The aapwer which I would therefore give to the question refeiSPfidV 
to us by the Magistrate, is that tbe prbteotio* does not extead tp a ; 
Municipal Corporation prosecuted under the Tiidian Penal Code, ‘ T} 
' ! tValTB, J.A-iapa 'of tbe same opinion. : 

. The question submitted to us by tbe Presidency Magistrate, ".fumh':* 
’entirely, upon the meaning and true construction of Section 39; of the 
%eaidepcy Magistrate's Act. * . 
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It is not disputed, nor could it be disputed, that unless that section 
applies to the Corporation of the town of Calcutta, it is liable under the 
?enal Code to be prosecuted for a nuisance in the same way as if the 
iffehce had been committed jby an. ordinary individual. A Corporation 
nay be proceeded against criminally, as well for a misfeasance as for a 
lonfeasaoce— tu. The Birmingham and Gloucester Railway Co. (3 
Queen's Bench Kept., p. 223;) Reg. vs. Scott. (3 Ditto, p. 547) ; and 
Reg. vs. The Great North of England Railway Co. (9 Ditto 315.) 

Section 89, as regards “ a Judge, or any publio servant not remove* 
ible from office without the sanction of the Government,” exempts them 
rom prosecution for an offence, except with the previous sanction of the 
Government. The word “ Government,” as used in the section, means 
die Government acting in its executive capacity. It is contended that 
the Calcutta Corporation falls withih the category of a public servant, 
aot removable without the sanction of the Government/ I think it is 
open to much doubts whether the Corporation, as distinct from its in- 
dividual members, is a public servant at all, as these words are defined 
by the 2lst Section of the Penal Code, which is incorporated with the 
39th Section of the Act under consideration. Assuming, however, for 
the purpose of the argumeut, that that point s decided in favour.of the 
defendant’s contention, it seems to me clear that the Calcntta Corpora- 
tion does not come within the description of a publio servant irremova- 
ble from office without the sanction of Government. 

The Corporation is created by Act IV. of 1876 B. C. By tbe 4th 
Section of that Act, certain persons to the number of 72, who are styled 
Commissioners, and of whom 48 are elected by the rate-payers, and 
24 appointed by the Government, arc incorporated by the name of the 
Corporation of the town of Calcutta. The Corporation is to have per- 
petual succession, a common seal, and by its corporate name to sue and 
be sited, There' is no provision in the Act. for putting an end, to the 
Corporation, or for removing- or dismissing it, either with or without 
the sanction of Government, which means, as I have said, ! the Execu- 
tive Government. It can only cease to exist by an act of the Legisla- 
ture, and \ until and unless the Legislature interferes, its oorpdrate. life 
must continue. ! The words “ publio servant Aot removable Without 
the sbwetiou of' (Joverament” are wholly inappropriate to describe the 
I^^1jy^tiTO , ’'bf'su^i'.a Corporation. ^ ' __ V 1 , 1 ' \ : .' :v ' 

, ; *'%$**?& it Corporation hnd''cobr 

|,ei^; ; |^he.'pbsit|b»;'''bif' itfee 72 members comprising iti they appei&tobe 
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equally without the particular description of public servant mentioned 
in 1 Section 39 of the Presidency Magistrate’s Act. 

By Section 23, they are elected for a term of three years, and con- 
tinue in office duripg that term. Section 33 enumerates the circum- 
stances under which, and the. only circumstances under which they 
cease to be members of the Corporation, These circumstances are death, 
resignation or disqualification, the disqualification being that which may 
arise from their becoming bankrupt, or interested in a contract with the 
Corporation, or being absent from Calcutta for six consecutive months, 
or being sentenced to a term of imprisonment. So that looking behind 
the Corporation, if I may so say, to the members who constitute it, it 
cannot be said of them, any more than of the Corporation, that they are 
persons who are not removeable without the sanction of Government. 

Mr. Piffard has argued that the words in Section 39, which we are 
now considering, are intended to embrace two classes of public servants : 
1st, those who are not removable from office at all ; and secondly, those 
who are removable only with the sanction of Government, But I am 
unable to agree with him that that is the true construction of the words 
in question. They appear to me to point to. one class and one class only 
of public servants, vis., that class which is removable only with the 
sanction of Government. The words are satisfied by applying them to 
that class, and whereas here a privilege is created in favor of certain 
persons, the meaning of the words creating the privilege should not be 
extended beyond their plain and natural sense. Mr. Piffiird’s contention 
would require us to construe the section as if its language had been 
“ any public servant not removable from his office, or if removable not 
removable without the sanction of Government.” 

In fact, to warrant the construction contended for, some additional 
words have to be introduced, and this circumstance, I think, is fatal to 
the argument. , . ,, 

I agree with my brother Ainslie that, if we look to the reason of 
the privilege conferred by the 39th Section, there is a marked distinc- 
tion, between the case of a public servant, w|osc removal required ibie' 
sanction of Government, and that of a Corporation in the position 
pf the, (Calcutta Municipality. The Government may have au in- 
terest in protecting the former from prosecution without their pre- 
vious sanction, but no interest in protecting the, latter from tbe codf 
seqnences of, their own acts. Moreovd^'ithci 

cannot be punished by imprisonment, but only by fine. The I^alsture 
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it a matter of importance that no public servant, 
where removal requires the sanction of Government, should be subjected 
to imprisonment without its sanction, but the same reasons for requir. 
ing Government sanction do not apply when the result would be merely 
the infliction of a fine which must ultimately be paid* by the ratepayers 
of the town of Calcutta. 

I concur, therefore, in the opinion that the question which lws 
been submitted to us by the Presidency Magistrate must be answered in 
the negative. 


CALCUTTA HIGH COURT. 

Be 22nd May, 1878. 

Present : 

The Hon’ble R. C. Milter end the Hon’ble A. T. Maclean, Justices. 

The Empress, re. F. McL. Carter. 

Sec. 186 of the Penal Code-Obstructing a public Offieer-S. 79 of the 

Penal Code . 

The right of refuting admittance to a stranger into a house in a garden, the private 
property of an individual, is undoubtedly possessed by the owner, or the person in . charge 
of iionW of the owner, tfiis right can be curtailed or taken away only by a legmlatWe 

enactment. 


Mr. M. M. Chose for the Petitioner. 

The Junior Legal Remembrancer in support of the Conviction. 

Maci-ban, J.— F. McL Carter having been convicted and fined Rs. 75 
under Section’ 186 of the Penal Code, after a summary trialbdfore Mr. 
Targiter, Assistant Magistrate, and J. P.; has petitioned this Court al- 
ternatively under. Section 79 of the Criminal Procedure Code by way of 
appeal, or, tinder Section 297 of the same Code, by way of application 


for revision. 

Beyond the fact that the Assistant ivisg««**iv **••»*«** 
tice of the Peace, there is nothing to show that F. MoL, Carter, if he is 
British «ubjeot,claimed to be dealt; with aMocb* the 

Assistant Jd^istrate asked him ivbetber /hb was one or nofe (Section 84, 
v 1-VpreflOdum Code}.; In, bis ^tition, to jtf&kd pleader’*: figna- 
ched be says that be;».:«uo'i , but 1 th« : ^d^tio,n is. only relevant 
..rir- SV ■ ■ 'A ' .is'iiJ/hsiiarihia Court's imisdietiw is to . 
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The facts are shortly these : Carter is manager of a tea garden in „ 
ihe Chittagong district, and oil the morning of the 22nd March the 
District Collector informed him by letter that he proposed to inspect 
bis. Carter's,, garden that -morning under orders from Government j 
Carter replied by letter, ashing for a copy of the instruction under 
which the Collector wait Acting. Shortly afterwards, the Collector,, who 
had received Carter's letter while on bis way to the garden, arrived, and 
Carter, as he how states, respectfully expressed his inability to allow 
the said Mr. Currie to inspect the garden unless be shewed your peti- 
tioner his authority to do so." 

For thus obstructing the Collector in the discharge of his public 
functions Carter bas been fined under Section 186 of the Penal Code 
and has brought the case before iis. Before we can say that Carter has 
committed the offence for which he has been fined, we must be satisfied, 
that the Collector was really. discharging his public functions, and that)" 
Carter, knowing, this, voluntarily obstructed him. 

It is contended that the Collector acted under certain instructions 
from Government, and we will assume that it was part of these inatruc- 
tions that be should visit the different tea gardens in the distriot and 
inspect the labourers there. 

At the date of this occurrence, 22nd March, it is not disputed that 
there was no law applicable to Chittagong, authorising the public offi- 
cers to inspect tea gardens. If any sueli law now exists, it is Act VII. 
of 1878, B. C., which came into operation in Chittagong on 27th March 
by the publication on that date of Act II. of 1878, B. C., in the 


Gazette, ^ ,■ 

Assuming, however, that one of the Collector's functions under 
Government orders was to inspect the labourers on Carter's tea garden, , 
! it,h» net. shewn that Carter Was cognisant of these iostructions, It% 
admitted in the Magistrate's decision that no information was given.** 
the planters of the quarterly inspection prescribed by Government |A< 
the ihstraotions under which -the Collector acted, and it is not Stated 
^i' , the; f : , C«lfeetbr shewed his authority tc^&rtcr' o^’the 
- i^ad March* We.'Snqtto't;, therefore, hoId :,, t4^;’£?a4eF Inew 

, * CarteeinllosMda 

'to hold' an inspection, he iherfcby subjeeted hinMMdf to'ife. 
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taro inspections, will not hold good. We think that the conviotion 
is had, and under Section 297, Criminal Procedure Code, we set aside 
the order of the Assistant Magistrate, and direct that the fine, if realized, 
he refunded. . . 

Note.—liy attention lias been drawn since delivering the above to 
the fact that Mr; Carrie was acting in his tnaguterial and not collector* 
ate capacity on 22nd March, 'the Assistant Magistrate and J. P. was 
•therefore not correct in his finding that the Collector was obstructed. 

‘ Hitter, J. — I am, also of the opinion that the Conviction is bad. 

The petitioner has been convicted under Section, IBS of the Penal 
Code. . It is not disputed that be voluntarily obstructed the Collector of 
Chittagong in inspecting the tea garden in his charge, But still it Is 
necessary for the prosecution to establish that the Collector demanded 
the inspection in the discharge of his public functions. , This has not 
been dnnei f ■' ' \ : ' 

“ But assuming that it has been established that there was a Govern* 
ihent letter authorising the Collector to inspect the tea garden in Chit- 
tagong, still the obstruction of the petitioner would not be an offence 
by reason of the provisions of 8ection 79 of the Penal Code. Section 79 
provides that u nothing, is an offence which is done by any person who 
it justified by law, or who, by reason of a mistake of fact, and not by 
reason of a mistake of law, in good faith believes himself to be justified 
by law in doing it.” 


In this case, I think Mr. Carter was justified by law in refusing to 
allow the Collector to inspect the garden. The irijght of refusing ad> 
mitbance to a, stranger into a house in a garden, the private property of 
an individual, is .undonbtjSdly possessed by the owner, or the person in 
charge of it » ; Otk'v behalf of the owner, This righi'C^h'ke'Cuirl^iled'or 
.takea* away^al^ by a legislative enabtineht. Tin .klira^^aAe ' 
;tb^t;'the;;‘'fi^, ^authorising t the ’'Collector to, 

^itt^^g’wssihot in force onthe 2&nd MAJpeti Tlawt, ^ 

■ eg. .hi alleged to have refuSedhbe iaspeeKon of' h»; giif&h' 
; Th4rlfo^*«»f’iiing -that all - the ,'ftcti o 

His «na - 
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HIGH COURT, N. W. P. 

The Uh December, 1877. 

Prrseki : 

Mr Justice Pearson and Mi Justice Turner. 

Empress OP India, versus Sauk.* * 

Act XLV. of 1860 (Indian Penal Code), s. 211 —False Charge. 

To constitute the offence of making a false charge, undei s 21 1 of the Indian Penal 
Code, it is enough that the false charge is made and that the charge is not pending at the 
tune of the offender’s trial. The Queen v Subbanna Qamdan followed. 

This was an appeal to the High Court by the Local Government, 
against a judgment of acquittal passed by Mr. J. W. Power, Sessions 
Judge of Ghqsipur, dated the 8th September, 1877, reversing a 
judgment of conviction passed by Mr. A. E C. Casey, Assistant Magis- 
trate of the first class, dated the 1st August, 1877, 

As this case merely follows Reg. v. Subbnnna Gaundan already 
followed iu Empress of India v. Abul Hasan, f it is not reported in 
detail. * 


HIGH COURT, N. W. P. 

The 15 tA December, 1877. 

Present • 

Sir Robert Stuart, Kt, Chiof Justice, and Mr Justice Spankie. 

Empress op India, versus Kampta Prasad*! 

Public Servant-— Illegal gratification— Acceptance of present— Act XLV. 
of 1880 (Indsan Penal Code), ss. 161, 165, , 

K, a police-officer* employed in a Criminal Court to rend the diaries of cams invest!* 
fated by the police and to bring up in order each case for trial with the accused and wit* 
newts, after a case of theft had been decided by the Court m which the persons aoeuaed 
wore convicted, and a sum of money, the proceeds of the theft, had been made over by the 
ardor of the Court to the prosecutor in the ease, asked for and receive^ from the prosecutor 
a portion of such money, not as a motive or reward for any of the objects described in • lH 
of the Indian Penal Code, but as u fa$tm. n KM that Jtwaa not, under these ciroumstaaees f 
punishable under a 161 ot the Indian Penal Code, but umkr s, 105 of that Codft 
- Kampta Prasad, r police-officer, was employed ia the Court of* 
M ag istrate to reed the diaries of cases investigated by the police and to 
— — — ' ■ 

• Vidtl L R, 1, AUe , p. 627. 

+ Vide p. 218. 

7 Vide l. L. B., 1, All* , p. S&Q. 
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bring up in order each case for trial with the accused and witnesses. 
On a certain day he brought up, in the usual manner, a ease in which 
one Chattra charged two persons with the offence of theft. These persons 
weie convicted and sentenced, and a sum of money, some Bs. S, the 
proceeds of the theft, was, by the order of the Magistrate, made over to 
Chattra, the prdecutor in the case, who then left the coart-house. Im- 
mediately after his departure Kampta Prasad also left the court-house, 
without orders, there being no reason why he should have left it, and it 
subsequently transpired that he had asked Chattra for and bad received 
from him a portion of the money made over to Chattra by the Magis- 
trate. On these facts the Magistrate of the District convicted Kampta 
Prasad of an offence under s. 161 oi the Indian Penat Code. On appeal 
by Kampta Prasad the conviction .was set aside by the Sessions Judge, 
who observed as follows : “ I think there is no reasonable doubt that the 
appellant took a small gratification of one rupee from a plaintiff in a 
criminal case. There is, however, no evidence whatever produced which 
proves or makes it even very probable that this gratification was given 
with any of the objects mentioned iu s. 101 of the Indian Penal Code, 
under which section the appellant has been punished. The payment 
was made probably exactly as deset ibed by the giver, 'datturi/ that is, a 
customary payment made to a person clothed with a little hi iof autho- 
rity irrespective of any return or consideration for the payment. Such 
an officnce is probably punisbublo under b, 29 of Act V. of 1861, and in 
this view of the case I alter the finding of the lower Court and modify 
its sentence, nud order Kampta Prasad to be imprisoned uuder 4. 29 of 
Act V. ©f 1861 for one month from the 10th September last.” , 

The case was reported for the orders of the High Court. 

Sfankis, J — 'l he Sessions Judge nppears-to me to be right in hie 
view of this case in so far as it is affected by s. 161 of the Indian Penal 
Code. Under the terms of s. 161 of the Penal Code the gratification 
mast be taken ""by a public servant as a motive or reward for doing or 
forebearing to do any official act, or for showing, or forbearing to show 
in the exercise of his official functions, favour or disfavour to any person, 
tea , ficc. But it is not pretended here that the one rupee paid to the 
accused was given p> him as a motive or reward for any official act, or 
for showing or forbearing favour or disfavour in the exercise of his 
official sets. There was no agreement between the parties and indeed 
no previous connection, The accused was the person attached to the 
©eputjt Magistrate's Court to bring up police oases for trial. He is the 




police clerk in the Magistrate’s office, and he was not the police-officer 
who sent in the ease .nor connected with the police-inquiry. The party 
who gave the rupee himself stated that it was asked for and taken' as 
" dastvri ” after the case had terminated and the accused persons had 
been' ConVicted. The giver of the rupee had been the original prosecutor. 
It seems to me that the section requires that the gratification should be 
taken with the view of doing er forbearing to do an official act, or for 
showing or forbearing to show favour or disfavour in the exercise of 
official functions.. It is not . taken after the act has been done, and 
without some previous understanding. I do not find evidence in this 
case that the money was promised and given as a reward for the Me-, 
cnsed’s performance of his duty in Court. 

It appears to me that s. 165 more nearly applies, and that as the 
accused was the subordinate of the Deputy Magistrate who had tried 
and closed the case, and asked for a reward, the one rupee, after the 
case was over, he is guilty of accepting “ a valuable thing," and with- 
out reference to- an# particular motive or reward for doing or forbearing 
to do an official act. However, I am desirous that tbe reoord should 
go before a Bench, or that it should be heard before myself and another 
Judge,* as the Hon’ble Chief Justice, may direct. I therefore fend the, 
case to the Registrar in order that it may be laid before .theHon’ble 
Chief Justice. , ■ “ , 

Stuart, C. J.— In accordance with Mr. Justice Spanfeie’s sugges- 
tion I directed this case to be brought before tjie first Bench of the 
Court, consisting of Mr. Justice Spankie and myself, and the case has 
been, attentively considered by me. 

I believe that Mr. Justice Spankie remains of the opinion expressed 
in the note issued by him previously to the case being brought before 
nip, 1 and l quite agree .with him that s. 161 of the Itaial Code haa too; 
dpph(i»ti,dtt to ; the facts, and I must eXprCSs my surprise that the Off?', 
'■biafang. Magistrate abeuld have so misconceived the Taw. The mq^t ; :' 
"■'W> reward ‘ explained in' s, 161 lias obvion^iybio application 

-But» on the other haA I scartfly- thipfc';thti| 
' , ';bnh : 'i^^ i /wh}eh.wait'.’'given by, or poseibly^xtoiited 1 

W ih\‘$be'-ij]»t , ure appbM^'to-nifi^he;;^;.- 

ensemble 'for'';that( ; :J>i i it was. , nearly.'ohei^iU*d-pf the 
V *" is • a* c^hmfury* jp»jNhe^‘ 

two . 

’-;j^|(9eif' : *hd : thei -ef&e datturi in the. preshat cate sbolald' ; 
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ml two aunjvfi, if it was proper for Kampta, the polioeman, to accept 
anything of the k;ind, which I do not think it was. Probably the 
offence might come under s. 29 of the Police Act, Act V. of 1861, for 
in taking the rupee Kampta appeal's to have clearly violated the Police 
instructions — see these on “ gratifications." 

But X also agree with Mi. Justioe Spankie that such a case as 
this is covered by the terms of s. 165 of the Penal Code. The only 
question is whether the rupee here was a “ valuable thing" within the 
meaning of that section. The value must I think be looked at with 
reference to the proportion it bears to tbe money or property of which 
it forms part, and here the rupee was rather less than a third of the 
whole sum obtained by Chattra from the Criminal Court. X therefore 
consider that in lieu of the conviction before the Judge, and of the sen- 
tence passed by him, Kampta may be convicted under a 165 of the 
Ponal Code, and that he should suffer four months’ simple imprisonment. 
3 would also order him to pay a fine of one rupee, and in default to 
suffer one month’s additional imprisonment, such additional imprison- 
ment to cease when the fine is paid or is recovered by process of law. 

Spankie, J. — I concur with the Hon’ble Chief Justioe on the pro- 
priety of the conviction under s. 165, and in the sentence proposed. 
The conviction of accused and sentence passed by the Sessions Judge 
under s. 29 of Act V. of 1861 is annulled, and the prisoner is convicted 
under s. 165 of the Indian Penal Code, and a warrant must issue ac- 
cordingly. 


HIGH COURT, N. W. P. 

The 15 Ih December , 1877, 

PRESENT ! 

Mr. Justice Spankie. 

Mutu&a* i t Jawahib and others. 

Public Ferry— Act XLV. of 1860 (Indian Penal Code), tt. 188, 441— 
Criminal Tmpaee— Regulation VI. of 18X9 , ». 6 — Dmbedience to 
order duly promulgated bg Public Servant— Act VIII, of 1851. 

A person plying a boat for hire at a distance of throe miles from a public fatty cannot 
be said, with reference to auoh forty, to commit ‘'criminal treepaai," within the meaning of 
that term lh «. iil of the Indian Papal Code. 


• Virl, T T, R1 All., n 1S9S. 
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If, when directed by tile order*of a pnblio servant, duly promulgated to bin, to abetaia 
from plying a boat for biro at or la the Immediate vicinity of affl&Ue ferry, a poreon die' 
obeye evch direction, he renders himself liable to punishment under the Indian Penal Coda. 

SpankIB, J. — I am not prepared tq say that the Joint Magistrate 
baa improperly acquitted the aocused, who was oharged with criminal 
trespass. This offence is defined in s. 441 of the Indian Penal Code as 
follows : “ Whoever enters into or upon property in the possession of 
another, with intent to commit an offence (offence denotes a thing made 
punishable by the Penal Code), or to intimidate, insnlt, or annoy any 
person in possession of such property; or having lawfully entered into 
or upon each property, unlawfully remains there with intent thereby to 
intimidate, insnlt, or annoy any such person, or with intent to commit 
an offence, is said to commit criminal trespass.” From the statement 
of the Officiating Magistrate of the Distiict it would appear that the 
criminal trespass oharged consisted in accused plying a boat for hire on 
the Jumna, three miles to the north-west of the public ferry at Barab, 
which had been leased to the complainant. Mr. Carter, tho Joint Ma- 
gistrate, considers that no offence as defined in s. 441 of the Penal Code 
was committed, and looking at the terms of the section and the ad- 
mitted' 1 fact that the accused had plied the boat at a distance of three 
miles from complainant’s ferry, I concur with Mr. Carter’s view of the 
case. 

S. 6, Regulation VI. of 1819, prohibits all persons from employing 
a ferry-boat plying for hire at or in the immediate vicinity of public 
ferries without the previous sanction of the Magistrate. If, in the case 
of a prohibition distinctly made known to a person, he coptiuued to 
ply a boat for hire at or in the immediate vicinity of a public ferry, the 
Magistrate donbtless is empowered by the Penal Codo to punish him 
for his disobedience of such older. 

Act VIII. of 185 1 enables the Government to levy tolls on public 
roads and bridges, and s. 6 relates to a distinct offence, defined in the 
section, committed against the person appointed to collect tho toll at a 
public ferry or bridge, and also to the offence of unlawfully and ex tot- 
tionately demanding a higher rate of toll that tljt fixed by the schedule 
to -the Act. It would hardly apply to the particular case before the 
Court The Court, as at pre- 

sent advised, sees no ground for interference under s. 297 of the Crimi- 
nal Procedure Code. 
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IIIGII court; N. W. P. 

The 9 ih November, 1877. 

Present : 

Mi. Justice Turner end Mr. Justice Spankiv. 

Empress op India, va Abul. Hasan.* 

Ad XLF. of 1860 (Penal Code), e. ill— Fake Charge, 

To eooetitute the offence of making a false charge, under s 211 of the Indian Penal 
Code, it is enough that the false charge is made though no prosecution in instituted thareoa. 
The Queen v. Suhhanna Qavntfrin followed. Ike Queen v. Buhoo Bank distinguished. 

The High Court delivered the following 

Judgment.— -In this case Ahul Hasan went to the police-station and 
accused Set Mai of having stolen ceitaiu surgical instiuments from the 
dispensary at Atrauli. This complaint was inade with the intention 
that it should be reported to the Magistrate and that thereon proceed- 
ings should be taken against Ser Mai. At the suggestion of Ahul 
Hasan, the police immediately searched the premises occupied by Ser 
Mai, and there found, in a place which could be readily reached from 
the outside of the house, the articles alleged to have been stolen. The 
police, finding that Ahul Hasau had recently a quarrel with Ser Mai 
about the non-payment of some fees for medioal attendance, and seeing 
that the articles were placed in a spot unlikely to have been selected by 
the owner of the premises, but in which they might have beiug deposit- 
ed by any person outside the house without attracting the attention of 
the inmates, in forwaiding a repost to the Magistrate intimated that 
the charge made was false. The Magistrate, after making a second in- 
quiry through the tahsildar, came to the same conclusion and refrained 
from instituting any proceedings agaiust Ser Mul. Abut Hasan was, 
however, summoned to answer the charge of having instituted a false 
complaint of a criminal offence, and on this charge he was convicted. 
On appeal the Judge acquitted him, holding that the chirge of false 
complaint could not be sustained because the Magistrate had not in- 
quired into the charge of theft, and in support of his judgment the 
Judge relied on the ruling of a Bench of the High Court, Calcutta — 
The Quern ?. Biaheo QariL We may point ou| that in that case pro* 
ceedings on the original charge Were actually pending when the charge 
Of false complaint was instituted and determined, whereas in the ease be- 
fore t»s oh proceedings were pending 'on the original charge when pro- 

1 1 .Iim-I w --i- r - ■ i " t T" m i ,--r u mm ■■■ t i i i -r-nni" 1 1 ■ r 

* PMfl.L. B, I, All, 1>. 497. 
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eeedings were instituted against Abul Hasan. Whether it would be a 
sufficient answer to a charge of false complaint that the complaint had 
not been determined and that proceedings were still pending, we need 
not now determine, for in this case no proceedings had been instituted. 
The offence consists not in the prosecution of a false complaint but 
in the making of it. The case of The Queen v. Subbanna Ganndan is 
precisely in point. We concur in the ruling of Chief Justice Scotland 
in that case and in the grounds on which that ruling proceeds. The 
ground therefore on which the judgment of the Sessions Judge pro- 
needs is bad in law. * The evidence adduced by the prosecution satisfies 
us that the original charge was made and that it was false, aud war* 
rants the inference that Abul Hasan knew it was false, and made it 
with the intention of injuring Ser Mai. The conviction was therefore 
proper, and the sentence is certainly not too severe. The appeal is al- 
lowed, the judgment of acquittal passed by the Sessions Judge is set 
aside, and the conviction and Benteilce affirmed. 

MADRAS HIQH COURT. 

The ilth September } 187 7. 

Present : 

Mr. Justice lanes, Offg. C. J<, aad Mr. Justice Busteeti 

’ ' la the matter of Subiu Aitala* and another, 

t * 

Criminal Appeal— Presentation of. 

A potion of appeal in a Criminal ease may be presented' to the Appellate Court by any 
pemon authorized by the appellant to present it. ' 

Upon reading' a letter from the Sessions Judge of South Canajra 
referring the Proceedings of the late Acting Head Assistant Magistrate 
of that district in Criminal Appeal No. 32 of 1876, Counsel not ap* 
pearing, the High Court made the following 

BcUfffl In this case the Head Assistant Magistrate has rejected 
ail appeal from a sentence of a 3rd- class Magistrate on the ground that 
the appeal was presented after the time prescribed *iu the limitation Act 
(IX. of: 1871), Schedule II., Article 152. * ; 

The judgment of the 3rd-dass Magistrate was dated 11th July 187®. 
On tto same, date application was made for a copy and the copy wae 

* Vide I. L. E , 1. Mad,, p. 301 T Z, T. 
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furnished on the July, allowing for the delay incurred in granting 
a copy of the judgment the time for preferring an appeal expired on the 
23rd August. 

It appears from the order of the Head Assistant Magistrate (dated 
20th October 1870) finally rejecting the appeal as barred by time that 
the appeal* petition was first picscntcd on or about the 14th August, and 
that the Head Assistant Magistrate refused at that time to receive it on 
the ground that the person presenting it was not an authorized Pleader 
of any Court* 

The appc&Lpetition was in time when presented on the 14th August, 
and the Head Assistant Magistrate was not justified iu refusing to 
receive it on the ground that the person presenting it was not an autho- 
rized Pleader. The Code of Criminal Procedure affords no authority 
for the opinion that a petition of appeal may not be presented by any 
person authorized by the appellant to present it. 

The order of the Head Assistant Magistrate rejecting the appeal is 
hereby annulled. 


MADRAS HIGH COURT. 

Proceedings* 2nd October , 1877. 

Before the Officiating Chief Justice (Mr. Justice June 4 -) and Mr. Justice Buateed. 

In tiib master of— 

Criminal Procedvre Code , Section 4 73 — Construction. 

The prohibition in Section 473 of the Cuminal Froceduie Code (Act X* of 1872) is a 
persona! prohibition 

Upon reading a letter from the District Magistrate of the Kistna 
District, requesting orders as to the meaning of the word Court" in 
Section 473 of the Criminal Procedure Code (Act X. of 1872), Counsel 
not appearing, the High Court made the following 

Ruling In this case a charge of using criminal force was prefer* 
red against a Police Inspector by a keeper of an arrack shop. The 
Head Assistant Magistrate, Mr. Sewell, inquired into the ease and dis- 
missed the charge as false. » 

On the application of the Police luspeotor permission was granted 
by Mr. Sewgll to the Police Inspector to prosecute the shopkeeper for an 
offenoo punishable under Section 211 of the Indian Penal Code. Pro- 
viii I. L. B.l.SUdi , p. 805. 





1878.] 


TUB LEUAL i’OMPANTON. 


251 


ceedtngs were thereupon instituted in tho Court of tho Head Assistant 
Magistrate, and Mr. Sewell began to inquire into tbe case but left be- 
fore the completion of the trial. Mr. Moore, who succeeded Mr. Sewell, 
took up the inquiry, and fi tiding* that the case was not a case which 
should be committed to the Court of Session but one triable by a 1st 
Class Magistrate he submitted the Proceedings for tbe ordors of tbe 
District Magistrate on the ground that tho provisions of Section 473 of 
the Code of Criminal Procedure precluded him from trying au offence 
committed in contempt of the authority of his own Court. The case 
has been disposed of by being referred to tho Joint Magistrate, but tbe 
District Magistrate requests for Ins future guidance to be informed 
whether the word “ Court” in Section 473 is to be construed as refer; 
ring to the office or to the person of the Magistrate or Judge before 
whom an offence of the class described in Section 473 of the Code is 
committed. 

The High Court are of opinion that the prohibition in Section 478 
is a personal prohibition, tbe mischief to be prevented beiiig that the 
same person should not decide a matter which lie may have already 
prejudged. The definition of the words “Criminal Court” in Section 
4 of the Code of Criminal Procedure admits of this construction, 

CALCUTTA HIGH COURT. 

Ihe 26 th April ami 3 rd June, 1 878. 

Piiksknt : 

The Hoifble Sir Kichaid Garth, Kt , Chief Justice, And the llon'ble Mr Justice 

McDonell, V. C. 

Behuu Lai,l Sandy u. (Petitioner) Appellant, 
versus 

' Juggo Mofi un Gossain (Objector) Respondent. 

Application for probate of wilt— Question of title— Power to make will 

— Hindu Widow . 

As long as an application for probate of a will is made bond fide, it is not tb# 
province of the Court to go into questions of title with Inference to the property of which 
the will 'purports to dispose. The gi ant of probate to the ea A itor does not confer upon 
him any title to property which the testator had no right to dispose of. It only perfects the 
representative title of the executor to the property, which did belong to the testator, and 
over which he had a disposing power There is no rule of law which forbids a Hindu widow 
to make a will of property, which belongs exclusively to herself. &he cannot except for 
special purposes, alienate hor husband s estate by will or otherwise, because she has oafy a 
life interest in it. 


9 9 * 
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The Standing Counsel Mr. J. D. Bell, aud Baba Troilokyanath 
Mitter for the appellant. 

Messrs. Bianson and Phillips, instructed by Baba Opendro Chun- 
der Ghose, for the respondent. 

This was an appeal from a decision of Mr. H. T. Prinsep, the Dis- 
trict Judge of Uooghly, refusing the grant of probate to the will of the 
late Kadnmbini Dabi, and the facts of the case, so far as they are of 
auy pubjio interest, are sufficiently stated in the judgment of the Court, 
which was as under : — 

Garth, C. J.— The questions involved in this case are of great ge- 
neral importance; and having considered them carefully, we are of 
opinion that the view taken by the Judge in the Court below was erro- 
neous. 

The application was for probate of the will of Kadnmbini Dabi, the 
widow of Nund Mohuu Gossain, aud it was made by Behari Lall 
Sandyal, the brother oi the testatrix, who was tbe sole executor named 
in tbe will. 

It was opposed by Juggo Mohun Gossain, the sole surviving 
brother of Nund Mohun, who denied in the hist place that the will was 
genuine ; and in the next place contended that the testatrix had no right 
to dispose of the property mentioned in the will inasmuch as she had 
only a life estate iu it. 

Two issues were raised in the Court below : 

1st. Is the will the lust will of the deceased, Kadnmbini Dabi, 
aud is Behai i Lull Sandyal entitled to receive probate thereof as executor ? 

• 2nd. Was the deceased Kadumbini Dabi entitled to make a will 
disposing of tbe property that she inherited from her adopted son 
Ndmadhub Gossain, that is, property with accumulations, that he in- 
herited from Nundo Mohun Gossain ? 

The Judge, upon the find, issue, decided that the will was properly 
executed ; aud also that the executor had a right to probate, subject to 
tbe lurther question involved in the 2nd issue, whether tbe testatrix had 
any disposing power over the property therein mentioned. 

It was objected ou bcbalf of the petitioner, that the Judge ought 
not, in a proceeding of this kind, to have raised the question involved in 
the 2nd issue at all, but the Judge considered that as a Hindu widow 
has ordinarily no power to make a. will, it was necessary for him, before 
he gi anted -piobate, to decide 1 whether the property devised was such as 
t te testatrix had a right to dispose of- 



1878.] 


THE LEGAL COMPANION. 


253 


A good deal of evidence was nccoidingly gone into upon this point, 
and in the result the Judge decided that the testatrix had no power to 
dispose of the properties mentioned in the will inasmuch as they formed 
part of her hn&band's ancestral estate, and she had only a hie interest in 
them. 

He accordingly refused the application for probate, and against his 
decision this appeal has been preferred. 

It has been argued for the appellant. 

1 tt —That the question raised by the 2nd issue, was one which 
the Judge had no right to entertain in a pioceeding of this nature; and 

tndly — That even if ho had a right to decide whether the testatrix 
had any disposable property at all, there was sufficient evidence that 
she had some Stridhw, which would be quite enough to justify the grant 
of probate. 

We do not think it expedient to enter upon the consideration of 
this latter point, because we do not wish to prejudice the rights of either 
party, in case of any future litigation upon that subject. It is sufficient 
for us to say that if it were necessary to establish that the lady had 
some Stridhun we think there is sufficient evidence of that fact to justify 
the grant ot probate 

But it is not necessary, in our opinion, to enter upon these consi- 
derations because we think that upon an application for probate of a 
will as long as it is made bond fide, it is not the province K)f the Court 
to go into questions of title with reference to the property of which the 
will purports to dispose. 

Since the passing of the Succession Act (Act X. of 1865) no exe- 
cutor cau make tule to any propeity of the testator, whether disposed 
of by the will or not, nor cau be sued for or claim any such property, 
or even clothe himself with his representative character, for the purpose 
of collecting or paying debts, or otherwise legally intermeddling with 
the affairs of the testator, without first obtaining probate of tbe will. 

Nor again can any person, who may be interested under the will 
(devisees, or others to whom the property is bequeathed) make any 
title, or attempt to enforce their right to it, unless probate ot the will 
has first been obtained. 

On the other band, it is clear that tbe graut of probate to the exe- 
cutor does not confer upon him auy title to property which the testa- 
trix bad no right to dispose of. It only perfects the representative 
title of the executor to the property, which did belong to the testator, 
and over which be bad a disposing power. 

Mr. Phillips endeavoured to make a distinction in the case of wills 
made by Hindu widows, upon the ground that ,*primd facie, they had 
no right to make a will , and this apparently was one of the consider- 
ations which influenced the Judge in the Court below. But there is 
no rule of law that we are aware of which forbids a Hindu widow to 
make a will of property, which belongs exclusively to herself. She 
cannot, except for special purposes, alienate her husband's estate by 
will or otherwise, because she has only a life interest iu it. Bat she is 
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only like othei persons in that respeot ; and the grant of probate to the 
executor in this case will not picjudice in any way the objector's rights, 
if the property really belonged to him, and not to the testatrix. 

Mr Phillips also argued that under Section 240 of the Succession 
Act, the Judge lmd no right to grant probate, unless the testatrix in 
this ease had a fixed place of abode, and some property, moveable or 
immoveable, within the jurisdiction of the District Court. 

But this is really an objection to the jurisdiction of the Jndge, and 
it was never raised in the Couit below, and moreover, if it had been, it 
nppeurs tiiat the testatrix had a fixed abodo at the time she died within 
the district. 

We are of opinion, therefore, that the judgment of the Court below 
should he reserved, and that probate should be granted to the applicaut 
iu accordance with the petitiou. 

CALCUTTA HIGH COURT. 

The 25 th and 20 th February, and 15 th April and 9th May, 1878. 

Present : 

The Hou’ble Sir Richard Garth Kt., Chief Justice, and the Hon’ble W. Markby and the 
Hon'ble tt. C. Mitfcer, Justices. 

* Joy Kristo Cowar (Defendant) Appellant, 

versus 

Nittyanund Nundy, (Plaintiff) Respondent. 

Ancestral trade — Minor's halihly/or debts on account of. 

The guardian of a Hindu minor is competent to carry on an ancestral trade on behalf 
of the minor. Consequently the minor is liable for the debts incurred on account of suoh 
trade. It is reasonable as well as in accordance with legal principles, that a minor, on 
whose behalf an ancestral business is carried on, ought not to be held peisoaally liable for 
the debts incurred in that business. There must be some defiued limit to the minor's liabi- 
lity Jt should be in aocoidaure with the principle contained in *,.,247 of the Contract Act 
(IX. of 1872.) 

Mr. Bonuerjee, instructed by Messrs. Swiuhoe Law & C6., for ap- 
pellant. 

Messrs. Branson and Allen, instructed by Mr. Dover, for the res- 
pondent. 

This Was an appeal from a decision of Mr. Justloe Maopherson 
decreeing the plaintiff’s claim, and the facts of (he ease and the point 
of law involved sufficiently appear from the judgment of the Court 
which was delivered by 

MahkbV, J.—It appears that Anundo Chnnder Coowar, the father 
of the api>eUant, who is an infant, died on the 18th March 1871* 
Anundo Chnnder up to the time of hie death carried on business as a 
trader, aud had dealings with the plaintiff’s firm. He died, leaving 
Jum surviving the appellant and his elder brother, Nobokisto, both of 
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them infants under the age of 16 years, and two widows. The son and 
widows after Amiudo’s death lived ns members of a joint Hindu famili. 
The ancestral trade was carried on under the management ot the widows. 

The widows, being purdanasheen women, could not take the mu* 
nagement of the ancestral trade directly into their own hands, but cm* 
ployed their son in-law, one Harradhone, for that purpose, and it was 
under the direct supervision and management of Harradhone that the 
business was cariied on. It is also pioved that the appellant's elder 
brother, Nobokisto, after be came of age, took pait in the management 
with bis brother-in law, Harradhone. 

During the sole management of Harradhone and nUo during the 
joint management of Nobokisto and Harradhone, dealings with the 
plaintiff's firm continued, and in the course of these transactions tho 
defendants became indebted to the plaintiffs in the sum of Its. 4, COo-1 1-3. 

This debt entirely arises out of transactions connected with tin* an- 
cestral business earned on by tho defendant’s family after Anuudo 
Chunder’s death. 

The plaintiffs brought a suit to recover the amount, and Mr Justice 
Macpherson has decreed the claim with this reservation, that the amount 
decreed is to bo realized out of the property of the deceased’s lather, 
Anuudo Clmnder Cowar. Against this decree the infant, Joykibto, has 
alone appealed. 

The questions that wc have to determine are, whether the infant 
appellant is at all liable for this debt ; and if so, to what extent ? It 
seems to us that on the authority of decided cases ( Petam Dass, Taylor’s 
Reports, page 279 ; Ram Lall Thakoorsidoss t>, Luchrai Chund, 1, Bom- 
bay High Court, Appendix, page 71; Joherun Bibce v. Sree Gopal 
MisSer, 1, 1. L R., Calcutta Series,. page 470), the guardian of a Hindu 
minor is competent to carry on an ancestral trade on behslf of the minor. 
Consequently the contention raised in this appeal, that tho infant ap- 
pellant is not liable to any extent for the debt in questiou, is not well 
founded. 

On the other hand, it seems to ns only reasonable as well as in ac- 
cordance with legal principles, that a minor, on whose behalf an ances- 
tral business is carried on, ought uot to be held personally liable for tho 
debts incurred in that business. 

There must be some defined limit to the minor’s liability. 

The limit apparently laid down by Mr. Justice Macpherson 
is, that all the ancestral property is to be rendered liable. But there 
may be instances in which this limit would he fwund manifestly inade- 
quate and unsuited to reach the justice of the case. For example, a 
petty trade in the time of an ancestor might expand after bis death into 
a large flourishing business in the hands of a manager for infants. Debts 
arising out of this business would naturally become proportionately 
large ; and it would seem unreasonable to hold that such debts should 
be recoverable from ancestral property only. 
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On the other band, the trade might not prosper ; and in this caw 
the minor ought not to he liable to account tor trade losses out of any 
property, uneonueeted with the assets <rf the business, which he may 
have received from his ancestor. 

In the case of a minor being admitted into partnership in the Ordi- 
nary way, Section 247 of the Contract Act (IX. of 1872) provides, that 
for any obligation of the firm the share of the minor in the property 
of the firm is alone liable.” 

We think that this limit of the infant’s liability which has been 
adopted by the Legislature in the case of a minor being admitted by 
contract into a partnership business, ought to be adopted in such a case 
as the present. On principle there ought not to be any difference be- 
tween the nature of the liability of an infant admitted by contract into 
a partnership business, and that of one on whose behalf an ancestral 
trade is earned on by a manager. 

The elder brother, Nobokristo, has not appealed against Mr. Justice 
Macpherson’s order, nor, on the other hand, have the plaintiffs appealed, 
upon the ground that Nobokristo should have been made personally 
liable in the ordinary way. 

We ought not, under ordinary circumstances, to make a decree 
which would have the effect of altering his liability, wbeu neither he nor 
the plaintiff have appealed against the decree in the Court below. 

But under Section S37 of the Code of Civil Procedure, we are em- 
powered, in a case like the present, to draw up what would be a fair de- 


eree as regards both defendants. 

We propose, therefore, to make an order that, unless the defendants 
admit partnership assets sufficient for the payment of the debt, there 
should be the usual decree for an account of the partnership property, 
aid a direction that the debts be paid out of that property. 

It w ill be the duty of the plaintiffs to serve Nobo Kisto with a copy 
of this judgment; and if, within three weeks from the date of Nobo- 
kisto receiving a copy of this judgment, neither the plaintiffs nor Nobo 
Kisto make any application to alter the terras of our proposed decree, 
the decree will be drawn up accordingly* but either party vrill be at 

liberty to appeal within that time. 

Thtfihinor defendant is entitled to the costs of the appeal. 
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CALCUTTA. HIGH COURT. 

1 , The 12/A September , 1877. 

Full Bench. 

Before Sir Richard Garth, Kt , Chief Justice, Mr. Justice Jackson, Mr. Justice Macpher- 
son, Mr. Justice Markby, and Mr. Justice Ainslie. > 

Gobind Chdndbe Koondoo* and others ( Plaintiff ), 


versus 


kaccK Chundee Bose and others (Defendants) .f 
» judicata — Act Vlfl. of 1859, s, 2 . — Suit for Rent. 


The plaintiffs brought this suit to establish, as against the defendants, their title te 
certain land in the occupation of a tenant. In a previous suit instituted by one of the pre* 
sent defendants against the tenant for rent, one of the present plaintifts ( representing the 
right now claimed by all of them) intervened as a defendant, on the ground that lie was 
the person entitled to the rent, and failed to establish his claim. Held, following the Full 
Bench case of Hurri Sunkur Mookerjee v. Multaram Pairo (1), that the plaintiffs in this 
suit were barred by the judgment in the former suit. 

When once it is made clear that the selfsame right and title is substantially In issue 
in two suits, the precise form in which either suit was brought, or the fact that the plftfakthf 
in the one case was the defendant in the other, became immaterial 


This case was referred to a Full Bench by Garth, C. J., and Mitter, 
J., by the following order . 

"This was a suit brought by the plaintiffs to recover possession of 
a one-anna share of a certain jote. In the year 1871, the plaintiffs 
claimed to be entitled to a 15-anna share of the said jote, and the de- 
fendant No. 1 to a one anna share thereof. In that year the superior 
landlord of the jote sued some persons other than the defendant No.l 
for rent of the entire jote, and obtained a decree against them, under 
which the said tenure was put up for sale, and purchased by the defen- 
dant No. 4, who again sold the same share to all the plaintiffs in tha 
name of the plaintiff No. 1. The defendant No. 1 then brought a suit 
(No. 1174 of 1872) for arrears of rent of the one-anna share against the' 
occupying tenant of the jote, Mohun Cbunder Dass, in whida suit tibS; 
plaintiff No. 1 intervened as a defendant, upon the ground that hissed 


* Vide l .L. R-. 3,;Caloatta, 115. 

f Special Appeal, No. 7S4 of 1878, against a decree of Baboo Srinath Bcy,3abordL 
Bate Judge of Billa Furredpore, dated:, the 14th of February, 187$ afinaing l» dawtMif 
Bpboo TJnaoda Nath Mozoomdar, Officiating Mnnaifof Bhunga, dated 

: » <1) 16 B* t. B, 289 j'6.;c., 24 W, B , 154,. * /, •' Kl ' i ,■ * 4 iv : Cv'* 

■ A A , ' ■ \~'SV 
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not the present defendant No. 1, was entitled to the rent claimed. 
Thereupon the question was raised in that suit, whether the then plain* 
tiff (the defendant No. 1), or the then defendant (the present plaintiff 
No. 1) was entitled to the rent as owner of the one* anna share ; and that 
question was adjudicated upon and decided against the present plaintiff. 
The intervening defendant in that case (the present plaintiff No. 1) 
claimed to be the owner of the entire jote, by virtue of the said sale to 
him on behalf of all the present plaintiffs j and the only question in this 
suit is, whether the plaintiffs (by virtue of that sale) are oHpners of 
the one*anna share of the jote as agaiustrthe defendant No.*^rae plain* 
tiff in the former suit ? 

“ Both the lower Courts have held that the plaintiffs are barred by 
the judgment in the former suit (by virtue of s. 2, Act VIII. of 1859), 
upon the ground that the self-same question which was there raised and 
decided is also raised in this suit. 

“ The question has now come before us on special appeal, and as 
there appear to be conflicting decisions of this Court upon it, — see Af»a* 
gamut Inderbuttee Kooer v. Shaikh Muhboob Ali (1 ), Mohima Chunder 
Mozoomdar v. Atradha Dossee (2), Deokee Nundm Roy v. Kali Pershad 
(3), —and as the point is one of general importance, we think it right to 
refer the question to a Full Bench. 

“ The question is, whether, under the circumstances stated, the 
plaintiffs are barred by the judgment in the former suit?" 

Baboo Obhoy Churn Rote for the appellants. 

Baboo Bunythidhur Sen for the respondents. 

The following cases were referred to in the course of argument 
Mussamut Inderbuttee Kooer v. Shaikh Muhboob Ali (1), Mohima Chun- 
der Mozoomdar v. Asradha Dossee (2), Deokee Nundun Ray v. Knlee 
Pershad (3), Dhonaye Mundul v. Arif Mundul (4), Shib Pershad Panah 
v. Muddun Mohuti Doss (5), Aukhil Chunder Mookerjee v. Shib Kara in 
Ghose (3). 

The judgment of the Full Bench was delivered by 

Garth, 0. J. — I am of opinion that in this case the plaintiffs are 
barred by the former judgment. It is to be observed, that the present 
'suit is not to recover khas possession of the property in question, The 

(1) 24 W. &, 44. , (4) 9 W. R, 206. 

(2) 12 B. k St, 2S1 note ; 8, 0., 21 W. B., 207. (6) Iff W. B , 415. 

tS) 0 W. B„ 8««, <6)M,ff87. 
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land is in the occupation of a tenant, and the plaintiffs’ only object is to 
establish their title to it as against the defendant No. 1. We have, 
therefore, to see whether the right and title which is the suhjeot of 
daim in this suit was not the vory same right and title which was in 
issue between the same parties, and determined in the former suit. 
When once it is made clear, that the self-same right and title was sub* 
stantially in issue in both suits, the precise form in which tho suit was 
brougbkjjjfclhe fact that the plaintiff in the one case was the defendant 
in the oumPbeoomes immaterial. 

Now, in this instance, the plaintiff in tho former suit is the same 
person as the defendant No. I in this, and ho sued to recover 
from the occupying tenant the rent of tho property now in dis- 
pute. In that suit one of the plaintiffs (representing and claiming 
the same right under the same title which is now claimed by all 
tho plaintiffs) intervened as a defendant, and lie resisted the then plain- 
tiff’s claim to the rent, upon the ground that bo (representing the 
present plaintiffs’ interest) was entitled to it as the owner of the property. 
An issue was, accordingly, framed in that suit, as to whether the then 
plaintiff (the present defendant No. 1) was entitled to the rent as owner 
of the property in question as against the then defendant who represent- 
ed the present plaintiffs. This question was contested between them in 
that suit upon the same title and materials which are now brought for- 
ward in the present suit, and the only difference is, that the plaintiff in 
that suit is tho defendant in this. 

On the other hand, it is argued by the appellant, that the claim in 
the former suit was for rent against the tenant ; that the only issue in 
that case was whether the plaintiff was entitled to that rent, and that 
the question of title raised by the intervening defendant was only inci- 
dental to the main issue. Bnt as between tbc plaintiff and the inter- 

m 

vening defendant the question, and the only question, was that of title* 
and as the defendant in that suit chose to intervene and to raise that 
question between himself and the plaintiff, he, and those whom he repre- 
sented, must take the consequenoes of their intervention. 

Our decision in this case will be found entirely in accordanoe with 
the views expressed by the Full Bench in the case of Surri Sunkyr 
Mookerjee v. Muklaram Patro, (1) 

The appeal will be dismissed with costs. 


(1) 15, B. L. R , 138 j S. C , 24 W. R. 154. 
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CALCUTTA HIGH COUKl'i 
The 13 th May and 3rd June , 1878. 

Foil Bunch. 

Bafora the Hon'blo Sir R. Garth, Kt , Chief Justice, and the Hon'Me L. S. Jackaol 
C, I, E., W, Markby, VV, Ainslie and R C Mitter, Justices. 

Sheik Goni Mahomed (Defendant) Appellant, 

P. D. Mohan (Plaintiff) Respondent J 

Duhoa Persuad Mm and another (Defendants) Appellants, 

, versus 

Joy Naeain IIazea, (Plaintiff) Respondent. 

Co- sharer — Suit for Kalnliut—S/tit for Enhancement. 

The co-sharer of on undivided estate, who has made separate collections from the 
tenant of the whole estate in respect of his share, cannot sue to obtain a kabuliut at an 
enhanced rent for his share of the tenure, the other co-sharers not being made parties to the 
■nit ; neither can he sne to enhance the rent of that shaie separately, without joining the 
other co-sharers of the tenure. 

The facts of these coses are fully explained in the following order 
of reference : — 

As the question in each of these cases is of a somewhat similar 
character,, and seems to depend upon the same principle, and as, on 
looking into the authorities, there appears to be some difference of opi- 
nion in this Court upon the subject, we think it right to refer both 
oases to the decision of a Full Bench. 

In Letters Patent, Appeal No. 1713 of 1876, the suit was brought 
by an ijaradar against a ryot for a kabuliut at a certain rent. 

The plaintiff had taken an ijara, for a term of years, of a moiety of 
an undivided, estate. The defendant was the tenant of a nunker jote 
within this estate, at a rental of Bs. 16-8, and it has been* found that, 
for some years before the suit, be had been paying Rs. 8-4 separately 
to Rama Nund and Anundo Moyi, who were the owners of one moiety 
of the entire estate. 

The Lower Court held that, as be had thus paid a separate rent to 
the plaintiff’s^lessors, the plaintiff was entitled to sue him for a kabuliut, 
and derided accordingly, which decree was upheld by Mr. Justice 
‘White* The ease of Roma Nauth Rokhit versus Ckand Hurt and others, 
3£IV,» Weekly Reporter, page 483, is an authority in favor of that 
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position, and the case of Surut Sundori Labia versus Watson and others, 
XI, Weekly Reporter, page 25, seems opposed, to it. 

In the Letters Patent Appeal, No. 2601 of 1876, the suit woe 
brought by an ijaradar of a one-third share of aU undivided estate to 
recover, at an enhanced rate, one-third of the rent of a tenure held by 
the defendant within that estate. 

, It was found that the tenant had, for some time, been paying his 
one- third share of rent separately to the plaintiff's lessors, and the 
Subordinate lodge held that there was nothing to prevent the. plain- 
tiff from enhancing bis share of the rent by a separate suit, inasmuch 
as his collections had been separate. 

In special appeal, we find that it was held by Justices Kemp and 
E. Jackson (Lookhi Ram Sircar versus Gowhtir Mundul, X., Weekly 
Reporter, 300), that a suit to enhance a separate share of the rent of an 
undivided estate will not lie. The suit should be to enhance the entire 
rent of the estate. (See also per Justices Kemp- and Glover, XVIL, 
Weekly Reporter, 314.) . > 

The questions which we refer for the opinion of the Full Bench 
are 

First, — Whether the ijaradar of a co-sharer of an undivided estate, 
who has made separate collections from the tenant of the whole estate, 
in respect of his share, can sue to obtain a kabuliut at an enhanced rent 
for his share of the tenure, the other co-sharers not being made parties 
to the suit ? , 

Second, — Whether the ijaradar of a co-sharer of an entire tenure, 
who has for some time realized his rent separately in respect of bis share, 
can sue to enhance the rent of that share separately, without joining 
the other oo- sharers of the tenure ? 

■ RICHARD GARTH. 

' :l" : E. G. BIRCH. V ' 

The judgment of the Full Bench, delivered by Garth, C. J./wai 
as follows 

■ We think that both questions referred tojps should be answered in 
the. negative,: They both depend upon similarco ^derations, and mhst 
he governed by the same principles. * ’ ' , ’ 

; W<e understand that; in both oases, the entire tenure wasoriginally 
held by this tenant uhSer all the co-shaters at an entire rh'ntj bqty-tfciai'; 
by',. Stole'' Arrangement amongst themselves,: consented 
sharers <m;the one hand, and- by the tenant ©n the ©life'' 
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been in the habit of paying a portion of the rent to each co-sharer in 
respect of his separate share. 

Snob arrangements are by no means unusual, and they may be 
evidenced either by direct proof, or by usage, from which their existence 
may be presumed. But in either case they are perfectly consistent with 
the continuance of the original lease of the entire tenure ; and' the same 
consent of all J the parties, by which the arrangement was originally 
created, may at any time put an end to it. 

So long as it continues, however, it has been constantly held in 
this Court, and must be considered now as well-established law, that 
each co-sharer may bring a separate suit against the tenant for his share 
of the rent. But in the absence of such an arrangement it is equally 
dear that no such suit can be maintained. 

(See Qunga N (train Doss and others versus Sharoda Mohun Rot/ and 
others, XII., Weekly Reporter, page 30 ; Sree Misser and others versus 
Crowdy, XV., Weekly Reporter, p. 243 ; Dino Chmder Chotodry and 
Dinnonath Mookerjee versus DoorgaDass Dult, XIX!., Weekly Reporter, 
168 and Lalm versus Eemraj Singh , XX., Weekly Reporter, 76.) 

But a suit for a kabooliut, under such circumstances, by one co- 
sharer against the tenant is a very different thing from a suit for arrears 
of rent. The separate suit for arrears, as we have already said, is per- 
fectly consistent with the continued existence of the original lease of 
the tenure A kabooliut, by which an entirely new and separate te- 
nancy is created is obviously inconsistent with it. A suit for arrears 
deals only with the past, a suit for a kabooliut binds the tenant in the 
future. Iu fact it is binding upon both parties, because the co-sharer 
who obtains A kabooliut, is bound, at the request of the' tenant, to give 
him a pottah upon the same terms, and the grant, and acceptance of a 
binding lease of the separate share cannot exist Contemporaneously, 
with the original lease of the eutire jote. This is quite in accordance 
with the view of Norman, Acting C.J., and Divarkapath Mitter, J., in 
the Bull Bench case reported in IB, Weekly Reporter Full Bench, 2J|1, 
in which Mr. Justice Mitter points out the distinction between a, mere 
separate payment of rent to a co-sharer and a claim fof a kaboeliufc as 
to wlef oephiate share i(see also XI. Weekly Reporter? page 25.) ' 

* ‘ , T)jie dMy authority to the. contrary appears to be the decision of 

anftTfauJ; J. J, ( (XIV., Weekly Reporter, 43* j) 

’’ ;'e%r JWm tba|icasa/wfcether the teaui® had ever beepihsM.ftjajnj^^, 
ini at any rate the distinction between a separate payment ef 
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rent by arrangement, and a binding lease of a separate share, does not 
seem to have been considered. 

Of course, if the original lease of the entire tenure is oanceHed, or 
put an end to by the consent of all the parties,, the co-sharers and the 
tenant are at liberty to enter into any fresh contracts which the law al- 
lows ; but no Court of Justice ought to presume such a cancellation or 
determination of the lease, from the mere fact of a separate payment of 
rent to one or more of the co-sharers. 

The right of one co-sharer to enhance the rent of his share sepa- 
rately must he governed by the same principles as his right to a ka« 
booliut. 

The Bent Law, in our opinion, does not contemplate the enhance* 
ment of a part of an entire rent ; and the enhancement of the rent of a 
separate share is inconsistent with the continuance of the lease of the 
entire tenure. 

In each of the special appeals therefore, 1713 and 2601, the judg- 
ment of the Lower Court and of the High Court will be set aside, and 
the plaintiff’s suit in each case will be dismissed with costs in all the 
Courts. 


PRINCIPLES OF THE INDIAN PENAL CODE. 

[As explained by the original framers and laid before the Governor 
General of India in Council in the year 1837.] 

.Note C. 

In continuation of page 235. 

On the Chapter op Offences against the State. 


- Bis Lordship in Council will perceive that in this Chapter we have, 
provided only for offences against the Government of India, and that 
we have made no mention of offences against the General Government 
of the British Empire. We have done so because it appears te ui 
doubtful to what extent his Lordship in Council is competent to legis- 
late respecting such offences. The Act of Parliament which defines the 
legislative power of tie Council of India espeeiaUy prohibits that ?: ej 
from making any law ^ which shall in any way affeet any ^rerojg^ttivu 
of the Crown, or the authority of Parliament, or any purji W 
written law^ or constitution of the United Kingdom of Gif 'll* 
andlrdand, whereon may depend, in any degree, ^ - r -~ 
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person to the Crown of the United Kingdom, or the Sovereignty, or 
Dominion of the said Crown over any part of the said territories ” 

It might be argued that these words relate only to laws affecting 
the rights of the Crown and of Parliament, and not to laws affecting 
the penal sanctions of those rights, and that, therefore, though the 
Governor General in Council has no power to absolve the King’s sub* 
jects from their allegiance, he has power to fix the punishment to which 
they shall be liable for violating their allegiance. It seems to us, how* 
ever, that there is the closest connection in this case between the right, 
and the penal sanction, that a power to alter the sanction amounts to a 
power to abolish the right, and that Parliament, which withheld from 
the Indirn Legislature one of those powers, cannot be supposed to have 
intended to grant the other. 

If the Governor General in Council has the legal power to fix the 
punishment of a subject who should, in the territories of the East India 
Company, conspire the death of the King, or levy war against the King, 
then the Governor General in Council has the legal power to fix that 
punishment at a fine of one anna ; and it is plain that a law which should 
fix such a fine as the only punishment of regicide and rebellion would 
bo a law virtually absolving all subjects within the territories of the 
East India Company from their allegiance. 

This part of the penal law, therefore, we have not ventured to touch. 
We leave it to the Imperial Legislature. But we trust that we may be 
permitted to'suggest to his Lordship in Council that the early attention 
of the Home Authorities should he called to this subject. 

There is no doubt that the Criminal Statute Law of England is 
not binding generally on* a native of India in the mofussil. Whether 
the Statute Law relating to treason be binding on such a native is a 
question with respect to which we do not venture to give a decided opi- 
nion. It seems to us exceedingly doubtful whether that part of the 
Statute Law be binding on such a native. It is quite certain that no 
Court bos ever enforced it against such a native, and that, in the opi- 
nion of many respectable and intelligent Judicial Officers in the service 
of the Company, it could not legally be enforced against snch a native. 
Nor are the Company’s Judicial Officers, by wflbm alone snch a native 
can legally t he tried, likely to be accurately acquainted with the Statute 
Law of England on the subject Of treason, or with the mass of construe* 
tious and precedents by which that law has been overlaid. If such • 
nativjf le not punishable under the English Statute Law of treason, it 
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is difficult to say under what law he could be punished for that crime. 
The Regulations contain nothing on the subject. The Council of India 
We conceive is not competent to legislate respecting it. The Muho- 
medau law might possibly be so violently strained as to reach it in 
Bengal and in the Madras Presidency and in the Bombay Presidency 
it might possibly be brought within that Clause, which arms the 
Courts with an enormous discretion in cuvs in which they conceive 
that morality and social ordci require protection. But theie are in our 
opinion strong reasons against retaining either the Mahomedan penal 
law, or the sweeping Clause of the Bombay Regulations to which we 
have referred. 

It may he added that the provision of the Bombay Regulations to 
which we have referred applieg only to persons who piofcss a religion 
with which a system of penal law is inseparably connected. ITnlesIS 
therefore the English Statute Law on the subject of treason applies to 
natives in the moinssil, a point respecting which we entertain great 
doubt, a native cluistian who should, at Surat, assist the levying of 
of war, not against the Company’s Government, but against the British 
Crown, would be liable to no punishment whatever. 

This anomalous state of things may be, in some degree, explained 
by the singular mauuer in which the Butish Empire grew up in India. 
The East India Company was, during a long course of years, in theory 
at least, under two masteis. Tt was subject to the Kiug of England. 
It was subject also to the Great Mogul. It derived its corporate exis- 
tence from the British Pailiament. It held its territorial possessions 
by a grant from the Dui bar of Delhi. The situation of the native sub- 
jects of the Company bore some analogy to that of the inhabitants of 
Mindelheim, while that fief of the Empire was held by the Duke of 
Marlborough. The inhabitants of Mindelheim were subjects of the 
Duke of Marlborough, hut they owed no allegiance to the English 
Crown, though their Sovereign was subject to that Crown. It was 
in this way that the Biitish Empire in India oiiginated. It was long 
considered as a wise policy to disguise the real power of the English 
under the forms of vassalage, and to leave to' the Mogul and bis 
Viceroys the empty honors of a Sovereignty which was really held by 
the Company, This policy was abandoned slowly and by imperceptible 
degrees. The recognition of the supremacy of the King of Delhi ap- 
peared on the seal of the British Government down to a late period!, 
and on its coin down to a still later period. A great change has indeed 
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taken place since the grant of the Dewannee of the lower provinces to 
the Company, but it has taken place so gradually that, though it would 
be absmd to deny that the natives of British India are now subjects of 
his Majesty, it would be impossible to point out the particular time 
when they became so. 

To these circumstances we attribute most of the anomalies which 
are to be found in the legal relation subsisting between the natives of 
British India and the General Government of Empire. It seems highly 
desirable that the Imperial Legislature should do what cannot be done 
by the Local Legislature, and should puss a Law of high treason for the 
territories of the East India Company As far, indeed, as respects the 
Royal person, the present state of the Law, though in theory unseemly, 
is not likely to cause any practical evil. It is highly improbable that 
any JEnglish King will visit his Indian dominions, or that any plot 
having lor its object the death of an English King will ever extend its 
ramifications to India. But it is by no means improbable that 
persons residing in the tenitories of the Ea&t India Company may be 
parties to the levying of war against the British Crown, without violate 
ing any local regulation. If any insurrection were to take place in any 
of the British dominions in the Eastern Seas, in Ceylon, for example, or 
in Mauritius, it is by no means improbable that persons residing within 
the mpatiy's territories might furnish information and stores to the 
rebels. And if this were done by a person not subject to the jurisdic- 
tion of the Courts established by Royal Charter we are satisfied that 
there would be the most serious difficulty in bringing the criminal to 
legal punishment. 

We have, his Lordship in Council will perceive, made the abetting of 
hostilities against the Government in certain cases a separate offence, in-* 
stead of leaving it to the operation of the general Law laid down in the 
Chapter on abetment. We have done so for two reasons. In the first 
place war may be waged against the Government by persons in whom 
it is no offence to wage such war, by foreign princes and their subjects. 
Out general rules on the subject of abetment would apply to the case 
of a person residing in the British territories who should abet a 
subject of the British Government in waging war against that Govern- 
ment, but they would not reach the case of a person who, while 
residing in the British territories, should abet the waging of war by 
any foreign prince against the British Government, In the second 
place ' we agree with the great body of legislators in thinking that. 



1878 3 


THE LEGAL COMPANION. 


M7 


though iu general a person who has been a party to a criminal design 
which has not been carried into effect ought not to be punished so se- 
verely as if that design had been earned into effect, yet an exception to 
this rule must be made with respect to high offences against the 
State, For State-crimes* and especially the most heinous and formid- 
able State-crimes, have this pcculiauty, that if they are successfully 
committed the criminal is almost always secure from punishment. The 
murderer is iu greater danger after his victim is dispatched than before* 
The thief is in greater danger after the purse is taken than before. But 
the rebel is out of danger as soon as he has subverted the Government, 
As the Penal Law is impotent against a successful rebel, it is conse- 
quently necessary that it should be made strong and sharp against the 
first beginnings of rebellion, against treasonable desigus which have 
been carried no Anther tliau plots and preparations. We have therefore 
not thought it expedient to leave such plots ami preparations to the 
ordinary Law of abetment. That Law i * (ramed on principles which* 
though they appear to us to be (pule sound, as respects the great majo« 
rity of offences, would be inapplicable here. Under that general Law 
a conspiracy for the subversion of the Government would not be punish- 
ed at all, if the conspirators were detected before they had done more 
than discuss plans, adopt resolutions, and interchange promises of fide- 
lity. A conspiracy for the subversion of the Government which should 
be carried as far as the gun powder treason, or the assassination plot 
against William the Third, would be punished veiy much less severely 
than the counterfeiting of a rupee, or the presenting of a forged check* 
We have, therefore, thought it absolutely necessary to make separate 
provision for Ihj previous abetting of great State offences. The subse- 
quent abetting ot such offences may, wo think, without inconvenience 
be left to be dealt with according to the general law. 
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m 


T1IE LEGAL COMPANION. 


[Vot. tn. 


PRIVY COUNCIL. 

The Uh February, 1878, 

Present : 

Sir Jsmei W, Colvile, Sir Barne« Peacock, Sir Montague E Smith, and Sir Robert 

P. Collier, 

SBERirum Nittokissoree Dossee,* ... Defendant, 

* versus 

Joobndeo Nautii Mullick, ... Plaintiff. 

ON APPEAL PROM THE HIGH COURT AT BENGAL. 
lhndn tVidow— Amount of Maintenance . 

Case \n which some of tho elements in determining what is a suitable amount of main* 
tonance for a Hindu widow out of her deceased husband's estate were considered 

A Couit is not justified in 1 educing, as a kind of punishment for vexatious defence to a 
suit, the amount of maintenance which it would otbet wise ha>e awarded. 

Appeal from a judgment of a Divisional Bench of the High Court 
(Sept. 18, 1878), composed of two Judges {Garth, C. J., and Macpkerton, 
J.), sitting in the exercise of original jurisdiction : see sect. 16 of the 
Letters Patent of that Court. 

The facts of tho case fully appear in the judgment of their Lordships. 

Leith, Q. C , JDoyne, and lFoodroffc, for the Appellant. 

Cowie, GL C., Graham, and Mayne, for the Respondent. 

Upon the question of the amount of maintenance suitable to be de- 
creed under the circumstances, Comulmoney Dostee v. Rammanath 
Bysack f and Sir F. Mucnaghlen's Considerations of Hindu Law, p. 92, 
were referred to. 

The judgment of their Lordships was delivered by 

Sia Montague Smith This is an appeal from a judgment of the 
Iligb Couit of Bengal sitting in its ordinary original jurisdiction. The 
action is brought by Jogendro Nautk Mullick , claiming to be tbe adopted 
sou of Choytun Churn Mullick; and the Defendant in the suit (the Appel# 
lant) is Nittokhsoree Dome, the widow of Choytun Chum, and 14s heir in 
default of his leaving a uatmal or adopted son. The principal question 
in the suit was whether the Plaintiff had been adopted by Choytun Churn 
or not A great deal of evidence was gone iuto upon both sides upon the 
issue so raised. It is unnecessary for their Lordships to advert to that evi- 
dence, 'inasmuch as the learned, oounsel for the Appellant, upon his open- 
ing at their Lordships’ Bar, expressed his inability to overturn the judg. 

* Vj tjk, 0 LaV Report*, Indian Appeal-*, p. 65, t Fulton’s Bep , ISO. 
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meut on that issue by any argument tlmt ho could raise before us upon the 
evidence. Their Lordships think that in taking that course he exercised 
a wise discretion, and in no way injured the interests of his client. 
They have read the judgment of the High Court, and it appears to 
them that the case was very carefully tiled The judgmeut contains a 
lucid and elaborate analysis of the evidence, and assuming that analysis 
to be Accurate, their Lordships can have no doubt that the Court arriv- 
ed at a sound conclusion in declaring that the adoption bad taken 
place. 

Another question aiises however in the suit, namely, the mainte- 
nance to which the Defendant is entitled os a widow, upon the assump- 
tion that the Plaintiff was the adopted son of her husband. Their Lord- 
ships would he extremely reluctant to interfere with the decision of the 
Court below upon a question of maintenance, and they would hesitate 
very touch to do so uuless theie wcie some special circumstances in the 
case which indicated that there had been a misoamage in the way in 
which the maintenance had been auived at It appears to have been 
the usual course, wheu there was a Mhster attached to the Court, for 
the Court to refer to the Master the question of maintenance, and to 
consider the proper amount upon heariug the report. lu this case the 
Court did not apparently make any scpaiate inquiry with regard to tie 
maintenance, hut acted upon the facts as they appeared in evidenoe 
before them, upon the geneinl case. An ordinary form of reference 
appears to have been this : “ Refer it to the Master to settle the amount, 
regard being had to the value of the estate.” Their Lordships think 
that another element to he considered is the position and itatut of the 
deceased husband and of the widow. The main subject of inquiry would 
be the value of the estate , and the question for the Master, and ulti- 
mately for the Court, to consider would be the due proportion which 
should he given to the widow out of it for her proper maintenance, in- 
cluding not only the ordinary expenses of living, hut that which she 
might reasonably expend for religious aud other duties incident to the 
Station in life which she might occupy. i 

In this ease, independently of the value of Hie property which has 
been disputed at their Lordship’s bar, there were circumstances which 
the Court took iuto consideration, and which their Lordships think D|py 
properly be taken iuto consideration, not as conclusive Upon the amount 
which ought to he awarded, hut as affording some guide to the proper 
amount, if not a measure of it. It sCems that the husband, Ch&j/tun 
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Churn, about two years before hie death, bad given instructions for his 
will. That will was never executed, but the papers connected with it * 
were given in evidence by the Plaintiff, and were relied upon as afford- 
ing strong corroboration of his adoption. Choytm Churn himself gave 
instructions for his will to a solicitor of the name of Srcenauth Cknndet, 
who happened to be the brother of Jogtndro, the Plaintiff, and who was 
a partner in the firm of Swinkoe, Law, 8f Co. It seems that the testator 
in his first instructions desired that tho interest of a lakh of rupees, in 
Government paper, should be given to his widow, and, ' in addition 
thereto, that she should live in the family house, and be maintained out 
of bis general estate, as she had been in his life* time. It seems that a 
draft was made in conformity with these instructions, which was 
copied ) and after receiving the copy Ghoyiun Churn had another inter- 
view with Sreenautk, and that interview he altered the instructions 
which he had previously given, and instead of bequeathing the intereat 
of one lakh of rupees to his widow for life, he desired that the lakh 
should be given to her absolutely. An engrossment was mode of the 
will containing that bequest. ' Upon this question of maintenance the 
Court say, at the end of their judgment, after they had disposed of the 
principal issue that arose upon the adoption, “ Under these circum- 
stances, if it had been left to the Court to determine the sum which 
should be awarded to the Dofendant in the future for her maintenance 
we should only have given her the most moderate provision which, 
having regard to her husband's property and position, the law would 
allow." The circumstances to which the learned Judges allude are 
those contained in their summary of the case which appears in the pre- 
vious paragraph of their judgment, and there, after stating the main 
positions which they hod in favour of the Plaintiff and of the adoption, 
they add, “ That the fact of the Plaintiff being Choytun Ckurn't adopt- 
ed son was perfectly well kuown to the Defendant and to all the mem- 
bers of the family.” The Court therefore seem to have thought that 
she was not justified in defending the claim of the Plaintiff as 
she had done, aud that opinion does appear to have influenced their judg- 
ment in awarding the maintenance which they thought sufficient to be 
allowed to her. They say, w We should only have given her the moat 
moderate provision under those circumstances." One cannot read that 
‘passage without perceiving that the Court reduced aa low «e they could, 
upon the principle upon which they proceeded, the maintenance which 
they pllowed, n» a kind of punishment to her for having defended a 
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gait which they thought she must have known was properly brought 1 
against her. That the Court, being under this influence, should have 
allowed its judgment to be affected by it, their Lordships think was a 
departure from the Strict principles which ought alone to have guided 
it. That influence operating on the minds of the Judges, they proceed 
to consider what they would allow ; and in coming to that conclusion ' 
they bear in mind the bequest of the lakh of rupees intended to be made 
to her absolutely, and they refer to an offer which had been made by* 
the Plaintiff. This is what they say : — " But the Plaintiff himself baS 
"relieved us of what might otbewise have been an unpleasant duty. He 
has intimated to us through bis counsel that he desire the Defen* 
diant to have the same provision as she would have had if her hue* 
band's will had been dnly executed.” This they state to have been the do* 
lure of the Plaintiff. “ And although, having regard to the Plaintiff being 
infant, we do not consider it right to band over to the Defendant 
absolutely a lakh of rupees out of the Plaintiff's property, we think 
vtfi may without impropriety award her as maintenance the annual sum 
of Rs. 4000 payable monthly.” If the objection was to banding over 
the corpus of a lakh of rupees, that might have been obviated by turn* 
ing the value of the lakh of rupees into an annuity for the life of the 
widow, which would have produced a much larger sum than the internist 
merely at 4 per cent, upon the capital. Their Lordships do not say 
that the Judges were bound to do this ; but on the principle on which 
they wonld apparently have acted but for the influence on their minds 
arising from the conduct of the Defendant in the suit, it seems not im* 
probable that that is a conclusion at which they might have arrived, 

. However, wbait they did was to award a sum of Rs. 4000. Their Lord- , 
shipl- wish to guard themselves against its being supposed that they, 
consider the Plaintiff bound by bis offer, or that the widow is entitled 
to the lakh of rupees because it was intended to be given to her. by the 
will. They think both those circumstances can be regarded only as eje* : 
ments Which' may properly be considered in determining n sottalilS 
Amount of maintenance ; and inasmuch off the Pkintiffat one ticae* 
through his guardian aS it must have been, tfas willing to settlethe 
* matter ,, amicably end to give the widow, and— as the Judges expressed^ 
it— desired that She should have the lakh of rupees, their iicrdeh^d^witr. 
tertaih hopethat when the matter is brought before 
; >hh, ,! . : htodg!W:' WfiW shim in ladto— now he is of full 
renew that ' offer, and if not to giv* the 
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rupees, to give an annuity whichsnch a. sum would produce. Tbeir 
Lordships feel that they can do no .more than send the case bflolc with, 
that intimation of their hope, and with this further intimation to the 
counsel here that, judging, as they do, from what they, halve seen in the, 
Record and what they have heard from the learned counsel, they think 
that it wonld not be unfair to either of the parties if they couldagree 
. upon raising this sum of Rs. 4000 a year to Ra, 6000. Their Lord* 
ships feel that they cannot impose* this arrangement upon, the parties, 
hat they throw it oat as well worthy of their consideration to;prevent 
any further litigation. If that sum is agreed to, then their Lordships, 
would amend the decree here, by consent, by increasing the sum to 
Rs. 6000. If that is not assented to, their Lordships will have no other 
coarse but humbly to advise Her Majesty to remit the suit to the High 
Court of Bengal to determine, with reference to the considerations that, 
they have thrown out, the proper amount of maintenance to be allowed 
to the widow. 

On the 12th of February it was intimated to tbeir Lordships Ijy 
counsel ou both sides that thfe -parties in India adopted tbe .suggestion, 
made by tbeir Lordships in the foregoing judgment, and their Lord* 
ships therefore agreed humbly to report to Her Majesty that, the parties 
having consented thereto, tbe decree of the High Court of Judicature 
ought to be varied by raising the allowance to the widow for main- 
tenance from lie. 4000 to Rs. 6000 a year, and further that its other 
respeotsthe decree ought to be affirmed, each party paying their own 
Costs of this appeal. 
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HINDU JOINT FAMILY. 

The following is a digest of ridings on Hindu Joint Family pub* 
lished in the fifteen volumes of the Bengal Law Reports as 
well as the Supplemented Volume containing Full Bench 
, RvJings. ' 

1.— Joint family— Separate Acquisition— Onus probandi.} Where 
the plaintiff, a member of a joint Hindu family, claimed a share 
in certain property as having been purchased with the joint funds, 
and the defendant alleged that it was purchased by him with ' his 
own funds ; and it was proved that the joint family property waf 
not at the time of the purchase sufficient, after supporting the fami- 
ly, to leave any surplus funds from which the property in suit could, 
have been purchased, held, that the presumption of joint ownership was 
rebutted, and it was for the plaintiff to show the acquisition of the pro- 
perty with joint funds. The party alleging self-acquisition is not in 
every case bound to show the source from^ which the purchase- money was 
derived. Dhunookdharee Lall v. Gunput Lall — xi. 201 Note. 


8. — In a suit by a purchaser to recover a share in certain property of 
one of three brothers, who were admittedly living in commensality, the 
plaintiff alleged the property was purchased by bis vendor and tbe other , 
brothers with joint funds, the defendants alleging that it was bought by 
one of them other than the plaintiff’s vendor with his separate funds* 
Held, the onus was on tbe plaintiff to show that there was a joint fund 
from which the - property could have been purchased. There can, be ho 
presumption of joint ownership from tbe mere fact of commensalityv 
Khilut Chuuder Ghose v. Koonjtall Dhur — xi. 194, Note. 

, 3 .—Purchase from one member — Notice of joint character of Proper * 
/y.) Presumably, every Hindu family is joint in food, worship, and 
estate; and this presumption applies in the absence of any evidence of 
a nucleus of joint property, and even without.evidence that tbs family 
is, undivided. A purchaser, therefore, from one member of a Hindijt > 
family is affected with notice of the claims of the otfoer members* Gobttftd 
dhtioderMookerjee t\ Doorgapersad Baboo— xtv. 337. , !/ 

*: i;-~8eparate atftdsiHon— presumption-^ Onus 
SssdMis,— When properly has been purchased by an i 
of a joint Hindu- family, the burden of proof is on those 
be joint property to show, that there was a nucleus of joint: 
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of which it could have beeu purchased. Denonath Shaw «. Huny 
Narain Shaw — xii. 849 , , ; • •, < 

. h, Separate acquisition— Presumption— Onus ProhamA, . The 
plaintiffs sued to have their rights declared under a mokuravi mpurasi 
lease obtained by l, father of the defendant, but it was said with joint 
funds and for the joint family, which consisted of /. asd his two, bro* 
there, fathers of the plaintiffs. The defence was thatthe lease was 
granted to J. after the dissolution of commensality. The existence of 
any nucleus of joint property was not proved. Held that, where one 
member of a joint family is found to be in possession of any property, 
the family being presumed to be joint estate, the presumption is, not 
that he was in possession of it was separate property acquired by him, 
but a* a member of a joint family. Therefore, the burden of proof was 
on the defendant to show that 1 had acquired the property separately, 
and that it was property which could by law be treated as a separate 
acquisition. Taruck Chunder Poddar vs. Jodeshur Chunder Koondoo- 

6.— Separate acquisition— Presumption— Onus Probandi.] The 
presumption of Hindu law that any property acquired during the time 
a Hindu family remains joint belongs to all the members of the joint 
family, does not take away the onus which lies on the plaintiff in a suit 
• to recover a share of the property of proving his case; it merely aids 
, him in proving it. Such presumption is liable to be rebutted by means 
bther than inquiring as to the source from which the purchase- money 
of the property was derived. That criterion, though the most satisfac. 
tpry, js not iudispensable. Evidence that the property claimed to be 
% joint was purchased in the name of one member only, that after the 
piirf h fl pe ' the members separated, and each member carried bn business 
separately, and that the property was thenceforwar# in the exclusive 
Possession. 8*4 used for the business, of the member in whose name it 
2d been pnrchased, is evidence sufficient to rebut the presumgbn that 
^Vpjfope^ty .jyas joint. Bholanath Mahta v. Ajoodbia Bemd So’okal ^ 

' ^Jif^y^tilp^Sppfrate ' acquisition— Om IPntdndi-Hniiasfi 
I’js one mmter qfjfapiitl? in kit om name, but with joint funds. j I* a 
of a joint Hiildn family to recotw ,pbsse^ioh ^der- 
- ^tleged ’to;lelbhg to itj? joint estate, hut which had. ^b 
% "defbhdahtS'At a’ rale in execution 
estate of- ' meiiuhw 'family, for 'his sepiila||.;i|^ 
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ibe defendants sought to rebut the presumption that the property in 
dispute was part of the joint estate by showing that, though the meat* 
hers of the family were joint in food, and at particular seasons of the 
year lived together in the family dwelling-house, they also had separate 
dealings' and funds of their own ; and that while the family had some 
ancestral estate, several members of the family had acquired separate 
property from their own funds, and dealt with it as their own without 
reference to the other members of the family. They also relied on the 
following facts as showing that the property in dispute was the separate 
property of R., viz., that during R.’s life-time the other members of the 
family allowed him to appear to the world as the solo owner thereof,,, 
and on one occasion when R., B, the kuria, and a third member of the 
family, entered into a security- bond with the Collector, whereby R \ 
pledged this property, and the two others pledged other properties, each 
of them described the property pledged by him as being iu his possession 
“ without the light of any co-sharers.” On the other hand the plain- 
tiff, in addition to oral evidence to show that the property in dispute 
had been purchased out of the joint family funds, although the purchase 
was made iu the name of R. alone, filed the family account-hooks and 
the private account-books of R. for the same purpose, as well as certain 
letters which passed between B. and 11. relative to the purchase of tlie 
property. Held, that the evidence as to the separate trading funds and 
property of the several members of the joint family, and their indepen*, 
dent dealing with such properly, disclosed such a state of things as 
might be fairly held to weaken, if not altogether to rebut, the ordinary 
presumption .of Hindu law as to property in the name of one member 
of a joint .family, and to throw upon the plaintiff the onus of establish* 
ing' the joint nature of the property claimed by clear and cogent evi- 


dence. Held also, that the mere fact that R., while trading on Ms 
separate account, was permitted by the other members of the joint 
family to appear to the world as the sole owner of family estates;;^' 
net disentitle those members to recover front the defendant, the purchtf»-T 
er at s eals in execution of a decree againsttjiS., their «Nro sham «f 
estates. , Bodh Sing Doodharia v. Gunesh ChuudSr Sen— xii, P/jEfc'mfl.., 
■ 8.— 6#iw probandi— •Presumption.] The normal condition of . * 
Hindu family being joint, it must be presumed to remain joint, 
someproof o£ a subsequent separation is given j and where. prejp#rt^ht 
.shewn to have been once joint family property it is presumed to r, . 
: until the. ieontfary is shown; hut the mere fact of 

■ j.j 2 ■. ' y 
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joint is not enough to raise a presumption in law that property acquir- 
ed by one member of that family is joint property. Where A., as pur- 
chaser, claimed a share in property as being joint family property,— 
held, that A was not only bound to show that' the family wits joint, but 
that the property in question became joint property when acquired, or 
that at some period since its acquisition it bad been enjoyed jointly by 
the family. Shin Golam Sing v. fiaran Sing — i. A. C. 164. 

9. — Onus probandi— Presumption.] The mere fact of a Hindu 
family iiviug in eommensality is not sufficient to raise a presumption 
of their property being joint. .The existence of joint funds oat of which 
the property might have been purchased must also be proved to raise the 
presumption of the property being joint. Radhika Prasad Dey U. 
Dbarma Dasi Debi — iii A. C. 124. 

, io. — Purchase — Presumption arising from eommensality.] The mere 
fact of one person living jointly or in eommensality with others,, affords 
no presumption that property purchased by that person was purchased 
with the joint fuuds. Kristo Ch'uruler Kurmokar v. Rughoouath Kur- 
mokar— xii., 35S? Note. 

11 . — ‘Ancestral property — Registration of name of one member as 
proprietor— Onus probandi. ) Where property is proved to be ancestral, 
the mere registration of one brother as proprietor is of little value as 
Supporting a case of the property* not being joint, and the burden of 
proving that the propeity is not joint rests on him who alleges, that to 
bar, the casei. Amrit Nath Chowdhry v. G.iuri Nauth Chowdhry — vi. P. 
C. 232. 

• 1%.— Debts incurred for family purposes] N., G , and. 17. were three 

brothers living together as a joint Hindu family. After the death of .V, 
and Q. decrees were obtained against N's widow, and satisfied by. her 
ift respect of monies hoi-rowed by N. and H. as the managing members 
of.. the. family and spent for family' purposes, while O.'s widow was liv- 
ing in the family. In a suit, by N.‘a widow for contribution against 0/i 
widow, held, that! though no legal necessity bad been shown for borrow* 
lags the defendant was bound to pay her, share as the money had been 
iqumt ; for family, purposes while she was living in the -family. Bimala 
Jlebi— vi., Ap. 101. ~ .y, 

%. !; member— Liability to account }i A managing metit* 

family i# -bound 'to render a neenuntbf his naaimge* 
«#»>« t^big mp^hflrnr^' and he is liable' to a suit if he:*dfums : 't«i4b'!W+ 
:: |||d : ,;!|!||th .$ui|;'will lifc the parties suing tprer© minors duriUgtbe * 
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period for which the account is asked. A bhay chandra Roy Cbowdry r. 
Pyarimohun Gobo — v., F. B 847. 

14. — Account — Partnership. ] The maunger of a joint Hindu fa- 
mily is not, by reason of bis occupying that position, bound to render 
an account to the other members of the family. There is no analogy in 
this respect between a joint Hindu family and a partnership. Where 
it was arranged amongst the members of a joint Hindu family that the 
occonnta of a banking business carried on by them should be kept on the 
understanding that the profits, when realized, should be divided amongst 
the individual members in certain proportions, and that the expenses 
of each member should be credited and charged in the name of eaeli! 
member, — held, that this was in the nature of a partnership, and an 
account was decreed, ltangaumani Dusi v. Knsiuath Dutl — iii. O. C. 1, 

15. — Mortgage of joint family property — Power t of kurta — Acknow- 

ledgment by kurta or by executor under Hindu wilt — Acquiescence.] U„ a 
Hindu, died, leaving two adult and two minor sons, and having made a 
will, or anumatipatra, addressed to his two eldest sons, L. aud G., whom 
he thereby appointed malik mukhtars of, tlie whole of his estate with full 
powers of management. He directed them to maintaiu his widow aud 
minor sons, aud to pay the marriage expenses of the latter out of the 
joint estate ; and further directed them to pay his liabilities, and, if no* 
cessary, to raise money for that purpose by sale or mortgage $ the ne- 
cessary documents to be signed by L. and G., “ the names of the infante 
being signed by you as guardians and executors.” In case of the death 
of either L. or G., the will provided that all the powers of the executors 
should be vested in the survivor; the minors to have the same powers 
Upon attaining majority. The will further provided that the executors ] 
should, when the minors came of age, “ make over to them witbexpla* 
nation- the share of each and that the four sons should take the pro- 
perty in eqoal shares. L. died after his father, leaving a widow,- and 
having made a will, whereof he appointed G. executor, and G. stibse* 
queutly obtained a certificate under s. 7, Act XL. of 1888, in respect-' 'of • • 
tfc« property of his minor brothers. Thereafter G., by a deed ib 
English fora, which was executed by him alone “ as executor ’of JRr'fo'fi 
and also “ as executor .of mortgaged a portidu of the' prbj^tfjldf 

the plaintiff to secure Es. 6,847-3 3. , Of this sum Rs.@47-8-& we^l' 
advanced to Gi at the time of the mortgage, and were appiiecf ; 

forthe benefit of Ef t estate, Es. 1,080 were advanced to pay * 

third persons,- the remainder being in respect of 'del®* 
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all of which, however, with the exception of one debt of Re. 100, were 
barred by the- law of limitation. In a suit by the mortgagee for an 
account and sale, or foreclosure of the moi tgftged property, it appeared 
that one of the minora had attained his majority when the mortgage 
was executed, and the other some years thereafter, and that both bad 
been informed of the mortgage several years before the Unit, and had 
then raised no objections. No question as to the effect of the limitation 
law ou the mortgage was raised on the pleadings or at the trial. Held 
by Ma&KBy, J., that although the mortgage was not executed in ac- 
cordance with the will of 11., the younger sons bad stood by and bad 
taken the benefit of the transaction, and could not, therefore, question, 
it. A member of a joint Hindu family is bound, when he comes of age, 
to make himself acquainted with the acts during his minority of the 
manager/ and to express his dissent at once if he disapprove of such 
acts. No evidence having been offered as to L ’e estate wlieu the mort- 
gage was executed, or that h.’s widow knew of the mortgage, the suit 
must he dismissed as against her. Held on appeal, by Couch, C. J., and 
Pontjfex, J., that debts by Hindu law being a charge upon the estate 
of the debtor, and the intention of H., as shown by the provision in his 
will for the maintenance of his widow and minor sons, being that the 
family should for a time continue to be joint, no charge or trust was 
created by the clause in M.’s will for payment of his debts, and there- 
fore the fact that, in executing the mortgage, G. professed to act under 
the will and not as karla, did not invalidate the mortgage. For the 
same reason, the clause for payment of debts could not .prevent the ope- 
ration of the law "of limitation. The manager of a joint Jdittdiii family, 
or the executor of a Hindu will, has no power by acknowledgment to 


revive a debt, barred by the law of limitation, except as against himself. 
G , as hurt a of tbe joint family, could not make a valid mortgage of 
h!t share separately from the shaves of the other membere of tfteJrfamHy j 
hiy estate therefore was liable to pay the plaintiff the R 9 . 1,000 borrow- 
ed to pay J5/s debt, and Uia representatives could claim :to jbe repaid 
frpm 2r. , < estate. Gopaluaraiu Mozoomdar p.Muddomutty.&uptee; 


Shos^eebhoosun . Mozoomdar v. Muddomutty Guptee $ Muddomufcty 
. Guptas & Btutoaeoondevy 3>ossee— otiv. '■ •' ^ 

if ■ 10$** 0**$*** ■ l4»~~$urei . orship^-Mortyaye of thaft tot Joinl fa* 
s 'A , member gf a Hindu family Unng''imder,tho,'JiIi<i»|t- 

.iiiMriji ^ m»dhpying joint family .property, died entitled to an om^iyided 
■y^iare jjh such property, Reaving two widows him surviving. The Widows 
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were sued in their representative capacity in respect of debts incurred 
by him, during-his life-time on his own account, and decrees were obtain-., 
ed' against them. .. In execution, an interest in certain portions of the 
joint family property, to the extent of the share to which the deceased 
was entitled io. his life-time, was sold, and the auction -purchasers obtain- . 
ed possession of ih Held, that the share of the deceased did not at hie 
death pass to his widows*, but that there being no mule issue it passed 
to the remaining members of the family by survivorship, and could not 
be rendered liable to the debts of the deceased in a suit against bU 
widows., Quaere.-*' Whether those who take the share by survivorship, 
are liable for the debts of the deceased to the extent of his share ? A 
member of, a joint Hindu family has no authority, without the consent 
of his CO- sharers, to mortgage his undivided share in a portion of the 
joint family property, in order to raise money on his own account, and 
not for the benefit of the family. Sadubart Prasad Sahu v. Fool hash 
Koer — iii. F. B. 8 1 . 

17. There is nothing in Rujarm Temri v. Luckman Prasad (Sup, 
Vol. 781) or in Sadabarl Prasad Sahu v. Foolbash Koer, to justify the 
contention that where there is an alienation made by one shareholder, 
and another sharer sues to set aside that alieuation, it follows as a con- 
sequence that a party who sues to set aside the alienatiou must obtain 
a decree. Sri Prasad r. Raj Guru Tiiambuknath Deo— vi, 555. 

18, According to Sadabarl Prasad Sahu v. Foolbash Koer, a sale 
of undivided ancestral property by a father without any legal necessity 
and without the consent of all the co-sharers, is, under the Mitaksbara 
law, ioyalid. It is uot valid even as regards the father's share, , A so : u 
suing to set aside such an alienation is, according to. that'case, entitled 
to, '^.declaration that the alienation is yoid altogether. The sou suing 
in the father’s life-time on behalf of the family may be entitled to n de- 
cree for possession. Upon what terms that decree should- be made, wjj$ 
a&eording to the decision in Mod/too Dyal Singh v. Kolbur Siagh .($$$?■ 
Vdi £018), depend on the equity which tjge purchaser may h|ve to a 
j»fond. of the purchase-money, or to be placed in *the -position ol 
oumbraticer as against , the joint family in th^fwrticular-caseV 

Dutt Roy v, Kisken Kiskor Narayau Singh— viii. F, B. 85$» . ■ 
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PRIVY COUNCIL. 

The M My, 1877. 

Presknt : 1 - :i 

Sir J. W. Colvile, Sir B. Peacock, Sir M, E. Smith, and Sir R. P. Coltiiar. 

Lekskaj Hot* and others, ...{Plaintiffs,) 

1 terms 

Kdnhia Singh and others, ... ...{Defendant*.) 

Construction, Rules of— Grant for an Indefinite Period. 


The rule of construction that a grant mode to a mao for an Indefinite term entires only 
for the life of the grantee and passes no interest to hie heirs, does not apply in cases* where 
the term can he definitely ascertained by reference to the interest which the grant or him* 
self has In the property, and which the grant purports to convey. 

This was an appeal against a judgment and decree of the Calcutta 
High Court, dated the 4th April, 1872 (V, by which an application made 
by the appellants for admission of a review of a judgment of the said 
Court passed on the 23rd June, 1871 (2), was dismissed. 

The only question arising on this appeal was as to whether, under 
a lease of certain lauds granted to the father of the respondent, Kuuhya 
Singh, by one Choonee Lall, through whom the appellants claim, there 
passed to the lessee merely an interest for his own life, as contended by 
the appellants, or one which was to continue as long as the tenure of 
the lessor, as contended for by the respondents. . 

Mr. Leith, Q. C., and Mr, Doyne, appeared for the appellants. 

Mr. Cowie, Q. C., and Mr. John Cutler, for the respondents. . 

. The material cireumstauces of the case will appeal* from their Lord- 
ship’s judgment, which was delivered by 

Sia M. I). Smith, — This suit was brought by the present appellants 
to obtain possession of an eight-anna share of Monza Toes, jlnd the 
plaint also preys for the annulment of the moharari'tennro a^idh t^e 
respondents claimed to have in tine mouza under a potta granted by GW 
Cbwmee Ldlf. , The appellants , are the purchasers under a decree, ofc 
taiaed against . some persons who had become possessed of part of the 
interest of ^hooned Lall in the eight-anua share ,e£;tbe won**// Tfed;. 
s are the heirs of Nirput Singh, who. was the grantee uade^ 
question iq this appeal fe,,fhe|her,!u.pottUie.*iiru , tf, 
f! m.|hle.,_potta, and upon the evidence ig |&%;oaee», thgijgm*^' 





, • FW» Report*, 9, Csieutta 8 eriw.'p. 910. „ 

0 ) ( 3 ) U,Vi.B.,m. 
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was one to endure for 'tip life of Nirput Singh only, or whether it was. 
to endure so long as the interest of Choonee. trail existed. That involves 
also an inquiry into what the interest of Choonee LaU was. 

The lease or potta in question is dated in April, 18US, and- the ma- 
terial parts of it are in these terms : “The engagements and agreements 
of the potta on the kabulyat of Nirput Singh, lessee of Monza Toee, 
Pergunna Malda, Zilla Behar, are as follows : Whereas I have let the 
entire rents of the mooza aforesaid,” — describing what he had let,— 
“at an annual uniform jumma of Sicca Rs. 806, without any condition 
as to . calamities, from the beginning of 1215 Fusli to the period of the , 
continuance of my mokurari.” That is the term fixed in the potta. It 
is a term “ from the beginning of 1215 Fusli to the period of the con- , 
tinuance of my mokurari.” Then it is required that the lessee, should 
cultivate, “ and pay into my treasury the sum of Sicca Rs. 606, the 
rent of the mouza aforesaid, for the period aforementioned, according tOv 
the instalments, year after year.” Then there is this provision, if, 
hereafter the authorities desire to make & settlement of the property ‘at* 
that time, be shall pay the jumma thereof separately according to the 
Government settlement.” It concludes, “hence these few words are 
written and given as a potta, to continue during the term of the moku- 
rari, that it may be of use when required. “ The anuual jumma mal- 
guzari, including the malikana, Rs. 606.” 

Tq ascertain what is the term granted by this potta, we must sec,' 
'in the first place, what is the interest which the grantor Choonee trail 
had. Ife calls it a mokurari interest ; but whether it be a true moku- 


rari interest or not,’ it was evidently the intention of the parties that the 
grant should endure during term of his*interest. If it can be ascertain* ' 
ed definitely what that term is, the rule of construction that a grant of 
an indefinite nature enures only for the life of thegrantee would not 
apply. , If a grant he made to a man for an indefinite period, it enu/eej^ 
genetally speakiug, for his life-time, and passes no interest to his heifs,"; 
unless there are «ome. words showing au intention to grant an heredi- 
tary interest. That rule of construction doe&ot apply if the 
which the grant is made is fixed or can be defi^ffoly ascertained, 

• Now it. appears that as early as 1788 the Govern^^t gjaitn^S . 
what ^has been called a mokurari lease to MahpmU 
, le^'^tto'. ynifDtft''U^tttedtete assignments, -wW 'ultimately purchased 
'.^jr,phoone»,.LaQ» the grantor of the potta in question. 
w purchased it in 1807 or 1808; It is Also' Jingle' ■ 

' . • “ = ih . • 
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baT^Tebased the proprietary unrest ^ 

From tbe document which has been produced fa* 

other pevsons appear to have been proprietor of the remainipganu , 
but noThL is heard of them inthissuit, »o<m?r tba* may M. 
Ls not Illy affect the present question, because the ~ 

at in the potta in question is a mokuran interest, The kabu ya^ . j 
lease of 1788, signed by Mahomed Bnkah, is as follows : *• 

have obtained a lease of Mouza Toee, Zilla Kosra, Pergunna Malda, the 
ST wlleof, by estimation, is 709 bigas 10 ootUs, («• 

tbLeand one hundred and ninety-siz) Fusli, at a jumma of^Smea Rs. 
400 ”— rwith certain exceptions-'* I do acknowledge and give “ "f * 
that 1 shall continue to pay the rent of the mouza aforesaid ^thesaid 
rl ma vear after year, according to the kabulyat and the kistbundi. If 
* onfestablieh his zemindari (proprietary) right in respect of the sai 

mouza in his own name before the authorities, I shall continue to pay, 

year after year, to him or his heirs, the ' malikaua ^propnetary al- 

lowance) thereof at the rate of Rs. 10 per cent, on the jumma aforesaid, 
in addition to the Government revenue.” The lessee is to pay 
of Rs. 400 and a malikaua of 10 per cent, on t e jumma. _ ’j e „ 
Mr Leith is ri»ht that Choonee Lall became the owner ® P P 
' ntalta. would so iuto to own ***. 

end there is this clause, which has given occasion to considerabledis- 
cWon : « If the present officers-of the British Government, pr any au- 
thority *ho may come hereafter, do not accept my mokuran lease to be 
hereditery I acknowledge that this kabulyat is only for one year, there- 
"Jr. canoelli” uudo»^ y .« t ' r .Wd. power 

id the Government to pot on end to this loom, wtoi . k aM. » <**». 
Wri loooo, «t the end of one year. But itappeara But ft 
i,«.,ot done so. It may to '«-» 

: in that 

s > ' ' ^okurari, inasmuch as prawwl Jf ^ . 

i the rent, it must. be. .tegsrded;;:** Ipnr w $ 



i on. Ss an 
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meat, being an hereditary interest, there seems to be* no reason why, 
upon the construction of the potta in question, it should be held to bo 
limited to the life of Nirput Singh. As already observed, the duration, 
of the term is capable of being definitely ascertained by reference to the 
interest which the grantor himself has in the property. 

Their Lordships think that this case may be decided upon the con- 
struction of the decnment, and that it is not necessary to have recourse 
to the exposition of it to be derived from tbe conduct of toe parties. It 
is satisfactory, however, to find that the view which has been taken by 
their Lordships of the construction of this document is that which the 
parties themselves evidently entertained, because for twelve years alter 
Nirput Singh’s death his heirs were allowed to remain in possession of 
the property precisely in the same way in which he had held it, paying 
the same rent. 

. Their Lordships agree with the judgment of the High Court given 
upon review, and they will humbly advise Her Majesty to affirm, fchsfls. 
judgment, ancKo dismiss this appeal with costs. 


DIRECTIONS TO READERS. 

Note that toe case of Forester vs. Vie Secretary of Stale , reported in 
the Indian Law Reports, Caleulta Series, p. 161 (Copy for March, 1878) 
was reported in 6, Legal Companion, p. 270 (Copy for October, 1877), 
and that toe case of Lungessur Kooer vs. SooJcha Ojha, reported in the 
Indian Law Reports, Calcutta Series, p. 151 (Copy for March, 1878) was * 
reported in 8, Legal Companion, p. 811 (Copy for November and De«i 
cember, 1817., 

JVb& that toe case of Deen Dyal vs. Jugdeep Narain Singly reported , 
in iibC 6, Legal Companion, p. 31 (Copy for Jan uary, 1878) has been, re-, 
polled In I..L^ R.,,8, Cal. Series, p, 198, (Copy for April, 1878) }', and 
the ease of the Administrator General of Seagal vs. Juggtimar';tyogft%*f : 
^portoi.iiS'^-'itinbal Companion, p: 838, (Co^yjfb* Novemter'aai'I^^ 
ipfforted in the I. L. R., 8, ; ^1. Series, p, 

' 1^7,^ and- that the case of 

p. 199 (Copy f<nLi7fitoo, 

^,„Cii/'S'eries, p. 21i(Cop/ for 
^ that 1 1 the ‘ J udgment of 1 the''?, Full’ Bench 

’ '.itigh'^Cdart in ihe case* of thc Empress -'tis. Bomb , : *r$ 'Istmk hwgh,, 

* '■ k h 2 ■ f * 
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reported in 1. L. R., 3, Calcutta Series, p. 69, (the Copy for February, 
1878) has been reversed by the Privy Council by their judgment of tho 
5th June, 1878. 


SHORT NOTES. 

PRIVY COUNCIL. 

Hindu law of succession — Co-widows. 

According' to the Hindu law of inheritance the separate property 
of a person dying without male issue, aud leaving more than one widow, 
is taken by all the widows as a joint estate for life, with rights of equal 
beneficial enjoyment and of survivorship. 

The view that, according to the custom prevailing in Southern 
India, the senior widow by date of marriage succeeds in the first in- 
stance, the others inheriting in their turn as they survive, but being 
only entitled in the meantime<to be maintained by the first, is not sup- 
ported by the decisions of the Courts, nor by the sanction of any text 
writer of paramount authority in the Madras Presidency. 

Widows who take a joint interest in the inheritance of their hus- 
band have no right to enforce an absolute partition of the estate be- 
tween themselves. But where, from the conduct of one or more of their 
number, separate possession of a portion of the inheritance is the only 
likely means to secure for each peaceful enjoyment of an equal share of 
the benefits of the estate, an order for separate possession and enjoy- 
ment may be made. 

Jijoyiamba linyi Saiba v. Kamachi Bays Saiba (3, Mad. H. C. 
Rep., 43 f) refeired to and approved. * , 

Vide 1. L. E., 1, Madr, Seiies, 290. Gajapatiii Nilamoni w, G»j»p»thi BadhStoMi. 


The Indian Registration Act VIII . of 1871 . — Construction of s. 85 — 
Non-compliance with precisions of. 

The words of s. 35 of the Indian Registration Act, VIII, of 1871, 
■which provide that 11 If all or any of the persons by whom the document 
[i. e., the document presented for registration} purports to be executed 
deny its execution, or if any such person appears to be a minor, on idiot, 
or u lunatic, ot if any person by whom the document purports to be exe- 
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cated is dead and ..bis representative or assign denies its execution, the J 
registering officer shall refuse to register the document,” taken literally, 
seem to require the registering officer to refuse registration of a deed 
which purports to be executed by several persons if any one of them 
deny execution, or appear to be a minor, an idiot or a lunatic. 

Since such a construction would cause great difficulty and injustice 
and would be inconsistent with the language and tenor of the rest of 
the Act, the words in question, must be read distributively, and con- , 
strued to mean that the registering officer shall refuse to register the 
document quoad the persons who deny the execution of the deed, and 
quoad such persons as appear to be under any of the disabilities men- 
tioned. 

The registration of a deed is not necessarily invalid by reason of A 
failure on the part of the registering offioer to comply with the provi- 
sions of the Registration Act. ' 

Sah Mukhun hall Panday v. Sah Koondun Lull (-15, B. L. R.,228 ; 

24, W. R., 75 ; L. R., 2, Ind. App., 210) referred to and approved. : 

Vidt I. L. R., 1, ail. Series, p, 465. Muhammad £<vaz vt. Birj LaL f; 

CALCUTTA HIGH COURT. 

Principal Surely — Accommodation Acceptor— Discharge of Surely— Equi- 
table Mortgage— Trust Deed for benefit of Creditors— Eventual Re- 
medy of Surety — Contract Act (IX. of 187 ij, ss. 132, 134, 135, 
\39r~Eeidence Act (I. of 1872;, a. 92. 

In the years 1870 and 1873 A drew certain bills of exchange upon < 

B, which were accepted by B for the accommodation of A* and endorsed . 
by ’-J- to the Bank of Bengal. In May,, 1876, A, by letter, agreed to , 
execute a mortgage of a certain portion of his property, consisting of a 
share in a <Privy Council decree, to # j and in the meantime to hold 
such property at tbe disposal of B, his successors and assigns. In the 
month of June, 1876, A became unable to meet his liabilities, and in-'' 
the month of August following executed a conveyance of all bia'propferi'j; 
ty to the Official Trustee upon trust for the*benefit of A’s cie&itdret 
The Bank assented to and executed this deed after it had bPen assented.. 

. to and executed by some of the other creditors. The- deed, di|:,'Suji)t‘eotu 
tabs any composition ,yfyh or release by the creditors* aiia ap^, ooyei^at 
i, on. 't^r part aet-’to, In a suit by the Bank ggfdnel 
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Held, (hat B was not precluded by the provisions of s. 132 of the 
Contract Act and 8. 92 of the Evidence Act from pleading that he was 
an accommodation acceptor only ; but 

Held, that the letter of May, 1876, constituted a good equitable 
mortgage, and that B was not thereafter entitled, os against the Bank, 
to the equitable rights of an accommodation acceptor. 

Ileld further, that the trust deed did not impair the " eventual 
remedy" of B, and that therefore he was not discharged frofn his surety* 
ship under the provisions of s. 139 of the Contract Act. 

Vide I. L R , 3, Calcutta Series, p. 174. M. Pogoee w The Bank of Bengal. 

Hindu Law— 'Partition— Share of Mother on Partition among Sons— 

Deceased Son. 

On a partition among her sons, a mother is entitled to obtain a 
share as representative of a deceased son, as well as one in her own 
right. 

Tide I. L R,, 3, Cal Series, p. 149 'Jugomohun Haidar vs. Sarodamoyee Dossee. 


Title— Adverse Possession— Limitation. 

Twelve years' continuous possession of land by a wrong-doer not 
only bars the remedy and extinguishes the title of the rightful owner, 
but Confers a good title upon the wrong-doer. 

Smile , — Such title may be transferred to a third person whilst it 
is in course of acquisition and before it has been perfected by possession. 

Suits for possession distinguished from suits for declaration of a 
particular title. 

■Where a plaintiff seeks to recover possession of property of which 
he has been dispossessed, and bases his claim on the ground of purchase, 
and also upon the ground of a twelve years' possessory title, he is en- 
titled to succeed if he proves his possession, even if he fails to prove his 
purchase. 

Vide L L. R , 3, Calcutta Series, p. 224. Gosealn Dask Chunder vs. Iwur Chunder Nath. 

v Contracf, alteration of, after Signature— Contract Act (IX. of 

1872), s. 87. 

ttyn contract between the plaintiffs and the defendant, for the pur- 
chase h| the defendant of a cargo of salt, the plaintiff's, after the contract 
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had been signed by the defendant, added in the margin : “ Ten days' 
demurrage will be allowed at Rs. 250 per diem.” Held, that the addition 
of the words in the margin did not amount to an alteration within tho 
rule of English law: the alteration must be either something which 
Appears to be attested by tbe signature or something which alters the 
character of the instrument. 

Vide I. L. R , 8, Cal Series, p 220 Ede vs. Santo Nath Stmw. 

Criminal Procedure Code (Act X. of\%lb), e. 863— High Court, Power 
of— Jury, Verdict of Acquittal by. 

Where the Jury acquitted the prisoners on the charges framed, but 
found certain facts which amounted to another offence, and omitted to 
convict tho prisoners of that offence, as provided by s. 457 of tho Cii- 
mmal Piocedure Code, —held, that the High Court could, on the case 
coming before them under s 263 of the Criminal Procedure Code, dud 
tho prisoners guilty of such offence. 

Vide I. L. K , 3, Calcutta Sente, p, 189. Tfee Empress ti. Harai Mirdha. 

MADRAS HIGH COURT. 

Suit— Limitation— Act XIV. of 1859 and Act IX, of 1871 —Demand. 

The suit was brought on an instrument in the nature of a promis- 
sory note payable on demand. The note was executed on 80th Novem- 
ber 1871 and the suit was filed on the 17 th November 1875. Held that 
the suit not having been brought until after the date at which 8ec. 4 of 
Act IX. of 1871 and its appendix Schedule II. came into operation* 
the question whether the suit was barred or not by the law of limitation 
must be determined by Schedule II. of that enactment, which gives 
three years from date of demand. 

Held also that the suit was not barred, there being no suggestion 
of any demand having been made before tbe suit was instituted. 

Vide L L. R , 1, Mad. Series, p. 301. Madhavan ve. Aohuda. 

Sudra— Illegitimate ton — h faint nance. 

The illegitimate eon of a Sudra, hie mother having been a married 
woman at tbe time of her forming an adulterous connexion with hid fa- 
ther, is entitled to maintenance out of bis father's estate, 

* tide 1. L. R., 1, Mad. Striae, p 806. Vnaramuthi TJdayan w, Oaganwah. . 
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COM BAY high couet. 

Act VIII. of i$59, Sections 273 to ZBl—Act X. of 1872, Sections 3, and 
223 to 843 — Act ! of 1BBS, Section B— -Construction— Procedure— ' 
Retrospective enactment — Judgment-creditor— Judgment-debtor— De- 
cree — Execution — Imprisonment for debt — Discharge from arrest . 

Held, by a majority of the full Bench, (Sargent and Bay ley, JJ., 
dissenting,) that a judgment-debtor,, imprisoned in satisfaction of the 
decree against him under Act VIII, off 1859, is not entitled, under Act 
X. of 1877, to be released on the coming into operation of the latter 
Act, if he have then been imprisoned for more than six months but less 
than two years, 

Per Westeopp, C. J.— Tbe judgment- creditor has, under Act VIII. 
of 1859, the right (subject to be divested only under the circumstances 
stated) to have su<fh judgment-debtor as the above detained in custody 
for two years unless he in tbe meantime fully satisfy the decree. Chapter 
XIX. of Act X. of 1877, sub-divisiou 1., is essentially prospective through, 
out. Section 342 must, therefore, be construed as relating only to fu. 
turn imprisonment, consequent on arrests to be made under Act X. of 
1877. There is not in Chapter XIX. of that Act any trace of an inten- 
tion on the part of the Legislature to deal with imprisonment com- 
menced before the coming into force of the Act, Notwithstanding the 
repeal of Act V III. of 1859 by Act X. of 1877, Act I. of 1868, section 
■ 6, saves the committal under Act VIII. of 1859, while that Act was in 
force, of a judgment-debtor, and also bis consequent detention," com- 
menced before the coming into force of Act X. of 1877, if such detention 
is to be regarded as “ procedure/’ Tbe effect of Act I, of 1888, section 
6, And Act X. of 1877, section 3, taken in combination, is to remove 
from the scope of the latter Act all proceedings after decree initiated 
before its coming into force, and then still pending, and to leave, within 
its range op proceedings after decree initiated after its coming iato'fomej 
though the suits and decrees, in and. under which such last-mentioned 
proceedings may he taken, were commenoed and made before Act X of" 
187.7 come into feme, Therefore; assuming the rude as to the retroao- 
tivefonw of enactments relating to procedure laid doswo in I fright v. 

' to apply,^till section, 842 

bnt of this divestment <>f ihe’,exmt^ " 
the presumption is, (in theabsenceof 
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express legislation, or direct implication to the contrary,) against giving 
retroactive force to section 342 of Act X. of 1877. The cases relating 
to questions of mere procedure, whereby a retroactive force lias been 
given to enactments, reviewed, and distinguished from those by which 
no such force was given, by reflpon of their raising questions which af- 
fected vested rights. 

• Per Sargent, J. — Sections 1 and 3 of Act X. of 1877, taken in 
connexion with Act I. of 1868, section 6, show that, whilst saving all 
acts already done in execution of, a decree in a suit instituted before Act 
X. of 1877 came into force, all matters of procedure in execution subse- 
quent to that date should be determined by the Act itself. The ques- 
tion raised by the present application is oue of procedure, for the condi- 
tions and period under and for which the writ of imprisonment remains 
in force are as much matters relating to procedure as the issuing of the ? 
writ. Neither the wording of section 342 or the heading to Chapter 
XIX. of Act X. of 1877 necessarily confines the “ imprisonment,^ 
therein referred to, to imprisonment commenced siuoe that Act came into 
force. Though the judgment-creditor, *by the arrest and imprisonment 
of his debtor, acquires a right different from the mere right of a plaintiff 
to have his cause of action tried according to a certain procedure, yet 
the rnle that an Act is not to be construed retrospectively so as to defeat 
an existing right, is only a rule of construction, and must yield to the 
intention of the Legislature. It is difficult to suppose that the Legis- 
lature, when introducing a benign change into the law of debtor and 
creditor, in harmony with modern legislation, could have intended that 
two laws should continue for the next two years to operate con- 
currently, and that debtors imprisoned on the day before the latter* Act 
came into force should be liable to Ire detained nnderjthe severer enact- 
ment. 

Per Bayi.et, J,— Cases on the construction of statutes relating to • 
procedure reviewed. History of imprisonment for. debt before recent 
legislation in England, and before the abolition of the Supreme Court 
iii Bombay. The change effected by A eft of 1859 in the relatival 
positions of debtor and creditor pointed out.- Co^de v. Caw (l3 Beng* 
L. iB. 268] is inconsistent with the inviolable right cltnpied, by thejs 
judgment-creditor to detain the judgment-debtor for two years; Th»!l 
scptipnspf Act yill, of 1859, relating to i mprisomaen t.'fqr debt and i<» ! 
dnratipp, are concerned with procedure alopc, 

'apd, ‘‘judgihent-debtciry in, Apt X. -of 1877 fire., 

V ■ "■ ‘ ; n i , ' ’ 
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include decrees passed, and judgment-debtors who: have become such, 
before the coming into force of the Act Sections 341 and 342 of Act 
X. of 1877 are applicable to proceedings pending when the Act came 
into force The Legislature intended that the improvements introduced 
by the new Code sliould apply to tuHS brought under the old Code in 
those cases in which, consistently with the provisions of the new Code, 
they -might, upon the o id in ary principles of the interpretation of sta* 
tutes, be clearly applicable. Section 3 of Act X. of 1877 implies that 
tbe procedure alter decree shall be according to the provisions of that 
Act. Sumbooc/umder Haidar (1 Bonrke 69) and Williams v. Smith 
(4 IT. & N, 659) distinguished. Section 6 of Act I. of 1868 does not 
apply in tbe present case. lVben of two possible-, constructions, one is 
in strict harmony with the improvements introduced by tbe Act, and 
with tbe spirit of modern legislation, while the. other treats the point 
under consideration as not having been considered by tbe Legislature at 
all, tbe former is to be preferred. 

Per Gheen, J,— Apart from section ], and the proviso to section* 
3, there is not, in Act X. of 187*7, any provision as, to its operation with 
regard to peudiug or past proceedings. Section 1 does not alter or 
abridge tbe legal effect, after 1st October 1877, of proceedings bad and 
completed before Chat date ; and in construing section 3 regard must 
bo bad to Act 1. of. 1868, section 6, though tbe general rule of con- 
stmetion contained in tbe last-mentioned section must yield to the in- 
lention of tbe Legislature expressed in auy subsequent Act. The pro- 
viso to section 3, coupled with section 1 of Act X. of 1877, shows that 
tbe intention of tbe Legislature was that the repeal of the old Proce- 
dure Acts was to affect, to some extent, the procedure, other than that 
prior to decree, in suits instituted before Act X. of 1877 came into force. 
Ample effect would be given to this intention, while regard would, stall 
be had to section 6 of Act 1. of 186-8, by bolding that in ail sfepsand 
proceedings, not prior to decree, had and taken after the let October 
1877 in suits, instituted before 1st October 1877, the -provisions, of the 
new Code are to be operative. Cases giving a retroactive force, to en- 
actments relating only to procedure reviewed and distinguished^ The 
*' right <>f an execution -creditor to detain his debtor till satisfaction of 
tlovdecree fi»r a period not exceeding two years, under a warrant issued 
m October 1877, by -virtue of Act VIII. of 486 % fr-^rip’vrise 
' : the n^w Code coming into, operation. • . ■/. ■, ^ , y fa •' 

;■ Jfef Wfesv, Jr.-iCajs^ oA the retroactivity of enactments 
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Act VIII. of 1859 must have clothed the Court's orders with an abid- 
ing validity, and the judgment-creditors with an abiding right, or els© 
with none at all. The ministerial officer is to act on the order of the 
Court according to its original purport. The order, in the absence of an 
express provision to the contrary, retains its validity, until it is. with- 
drawn or varied. The new procedure, therefore, does not apply, whether 
as touching person or property, except, perhaps, in matters of mere ad- 
ministration or provisional arrangement. It cannot, at any rate, apply . 
so as to deprive the creditor of his right once acquired by flic arrest of 
his judgment-debtor in execution. Any change in the relations of the 
parties can be made only in accordance with the later and existing law, 
but their previously subsisting relations continue to subsist as before. 
It is unlikely that the Legislature intended section 342 of Act X. of 
1877 to apply to cases of imprisonment other than those arising under 
that Act. Section 34-2 is simply a negative provision, and the affirma- 
tive provisions with which it is to be read arc to be found in the same 
chapter of the Act, and these can onlyjje applied to cases arising after 
the Act has come into force. The close of the litigious transaction, like 
that of a contractual one, fixes the rights of the parties according to 
the then existing law, and in principle there is no distinction between 
a construction prejudicial to the debtor and a construction prejudicial 
to the creditor. The imprisonment under Act VIII. of 1859, as a 
rt proceeding commenced,” comes within the scope of section 6 of Act 
I. of 1868. Act VIII. of 1859, therefore, and not Act X. of 1877, 
governs the enforcement of the judgment-creditor’s decree throughout 
the proceedings consequent ou his application for tire debtor’s imprison- 
ment under tho former Act. * If the present application for discharge 
be a proceeding commenced since the new Act came into force, it is not 
integral with the previous proceedings in execution. If, on the other , 
hand> it is integral with them, it is part of a proceeding commenced 
before the new Act came into force. In neither case can it bring With-' 
in the new Act orders deriving their validity from another law, : , . 

fufe 1. L. B,, 2, Bom. Series, p. 148.. In t®4 matter of the petition of Rstunai 
Kalisoji and others. ■ ■' * • , , . 

HIGH COURT, N. W. P. „ • :• 

Act XXXV. of 1858, s. 9 -Act XIX. of 1873 (Nortk-Wettetnf?roii*&& 
Jfcid Reeenue Act), ss. 194, 195— Liunatic —Court of Ward*. 'CV"' 
S. 9 of Act XXXV. of 1858 and s. 195 of Act XIX. ofi873 d^pofc 
render it imperative on the Court of Wards to take charge of fhi ^atate 

112 ' ' 
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of a person adjudged by a Civil Court, under Act XXX V. of 1858, to be 
of unsound mind, but merely confer on that Court a power so to do. 
Until tbe Court of Wards exercises that power, the appointment by the 
Civil Court of a manager of the lunatic’s property, under s. 9 of Act 
XXXV. of 1858, is valid. 

Vide I. L , R , J, All. Series, 470. Manobar LalJ vs. Garni Shankar. 


Contract • Consideration -Immoral Consideration ~ Void Agreement— Act 
* t IX. of 1872 (Contract Act) , ss 23, 25. 

M had for many years lived with G as his concubine. In consi- 
deration of such past cohabitation, G, by an agreement in writing dated 
the 28th March, 1869, and duly registered, settled an annuity on M, 
charging a portion of his real estate with the payment of suoh annuity. 
Held, in a suit by M against G’s heir, his married wife, to enforce the 
agreement, that the consideration for the agreement was not, under tbe 
law then in force immoral, noiMvas tbe agreement, under the same law, 
void for want of consideration. Held also that, before M could recover 
from the defendant on the agreement, it was necessary to show that the 
defendant had received funds available to meet the claim from the profits 
of the estate charged with the payment of the annuity or other property 
of 0. 

Vide I.'L. It, 1, All. Series, p. 478. Man Kuar vs. Jaaodha Kuar. 


j Res judicata— Act Fill, of 1859 ( Civil Procedure Code), ss. 2, 139— 
Trial and Determination of Issues. 

A Court of competent jurisdiction, having tried and deterniined an 
issue arising in a suit on which the suit might have been disposed of, 
proceeded to try and determine another issue which also arose out of the 
pleadings, but the determination of which in that suit was not required 
for its disposal. Held that such Court was not bound under the cir- 
cumstances to refrain from trying and determining such last- mentioned 
issue, and that tbe trial and determination of it could not be treated as 
a nullity, and the issue could not again be tried and determined in ano- 
ther . , ■ -u ■ ■. ■ ■ , 

4 1 ’ i. R, I, Alb Serial, p, 480, ' Man §ingk vs. HVagnM Bajift .!»,< 
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Muhammadan Law— Dower - Conjugal rights— Act VI, of i$l\ (Bengal 
Civil Courts’ Act), 8, 24. 

“When a Muhammadan sues wife for restitution of conjugal rights, 
such suit is to be determined with reference to Muhammadan law (see 
also Buzloor Raheern v, Shumsoomissa , 8 W. R., P. 8 ; S. C , 1 1 
Moore’s Ind. Ap. 551 ; in which the Privy Council held, under 
the law corresponding to s. 21- of Act VI. of 1871, that a suit 
by a Muhammadan for restitution of conjugal rights must be 
determined with reference to Muhammadan law) and not with re- 
ference to the general law of contract. Under Muhammadan law, 
if a wife’s dower is “prompt,” she is entitled, when her husband 
sues her to enforce his conjugal rights, to refuse to cohabit with 
him, uutil ho has paid her dower, and that notwithstanding that she 
may have left his house without demanding her dower aud only de- : 
mands it when he sues, and notwithstanding also that she and her bus- 
band may have already cohabited with consent since their marriage. 
Aldool Shuhkoar v. Raheemoonnissa (II. C. R., N. W. P,, 1874, p. 94. 
As ' to the general power of a wife to refuse herself, see Jaun Beebee v. 
Beparee, 3 W, R., 93, where presumably the wife’s dower was prompt) 
followed. ‘ 

When, at the time of marriage, the payment of dower has not been 
stipulated to be “ deferred,” payment of a portion of the dower must be 
considered tf prompt.” The amount of such portion is to be determined 
with reference to custom. Where there is no custom, it must be deter- 
mined by the Court, with reference to the status of the wife and the 
amount' of the dower. 

Where a Court, following this rule, determined that oue- fifth only 
of a dower of Rs. 5,000 not stipulated to be “ deferred” must be consi- 
dered “ prompt,” inasmuch as the wife had been a prostitute aud camp 
of a family of postitutes it exercised its discretion soundly. 

' • Viie I. L. It., 1, All. Series, p. 483. Eidsa r*. Mazhar Humuo. 

Act IX, of 1872 (Indian Contract Act), s, 127, illustration (e) -^Surety* > \ 
. V . Bond— Void Contract-^Want of consideration, , : 

White N advanced money to K on a bond hypothecating 
property, and, mentioning M as surety for any balance tli^iingh^re-' 
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main due alter realization of K‘s property, M Win" no party to K’s 
bond but having signed a separate surety bond two days subsequent to 
the advance of the money, field that the subsequent surety-bond was 
void for want of consideration under s. 127 of tbe Indiau Contraet Act 
(LX. of 1872.) ' 

Pet Stuart, 0. J. — Tbe legal position of tbe surety considered and 
determined. 

Per Stuart, C. J. — Remarks on tbe legal character of the “ illus- 
trations” attached to Acts of the Tudian Legislature, and opinion ex- 
pressedjbat they form no part of these Acts. 

Vide I, L. 11., 1, All .^Scucs, p, 487. Nanak Ram Yi, Mekiu Lall 

Conditional Sale — Mortgage — For eel osu re — Regulation XVII, of 

1800, s. 8. 

Where land which has been conditionally sold is subsequently 
mortgaged, the second mortgagee, being the mortgagor’s " legal repre- 
sentative,” within tbe meaning of that term in s. 8. of Regulation 
XVII. of 1808, is cutitled on foreclosure proceedings being taken by the 
conditional vendee to tbe notice required by that section, and cannot be 
deprived by the condition vendee of the possession of the land not- 
withstanding foreclosure, where no such notice has been given to him. 
Vide I. L. B., ], AH. Series, 499. Dirgaj Singh vs. Debi Singh, 

Decree for the Performance of a Particular Act — Execution, of Decree — 
Act Fill, of 1 859 (Civil Procedure Code), t. 200. 

A, who had been directed by a decree to refrain from preventing her 
daughter returning to her husband, after the date of the decree permit- 
ted her daughter, whp was of age, to reside iu her house. Held that 
such conduct on the part of A was no such evidence of interference with 
her daughter’s return as would justify, the execution of the decree 
against her, under the provisions of s. 200 of Act VIII. of 1859. 

■fi Vide I. L. B, 1, All. Series, p. £01. Ajawi Kt»r tv. Sur»j Prasad. 

: i Wifaw~Pgrf4l»re^Bfiv&aiMer. 

, wiiow $oas tfot forfeit her 

. band’jf senate , estate merely 'by' divesting herself of each , internet. 
.'f5ueh|ap «ot dees not entire the person claiming to be the. next rever* 
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siouer to sue for possession of the estate, or for a declaration of* hU 
right as such reversioner to succeed to the eiitate after the widow's 
death. 

Tide I. L. R , 1, All, Stifetf, p. 503 Pray: Pas r« Ilari K isaen. 


Muhammadan Law— Dower, 

Under Muhammadan law, when on marriage it is not specified 
whether a wife's dower is prompt or deferred, the nature of the dower 
is not to be determined with reference to custom, but a portion of it 
must be considered prompt. The amount to be considered prompt must 
be determined with reference to <hc position of the wife and the amount 
of the dower, what is customary being at the same time taken into con- 
sideration. Eidan v. Mazhar Husain (I. L. It,, 1, All., p. 483) followed. 

Vide I. L. R, 1, All Series, 500 Taufili-un~nissa vs. Ghularn Kambar. 


Execution of Decree — Special Appeal — “ Final Decree of Appellate Court’’ 

— Limitation— Act IX. of 1871 (Indian Limitation Act), gelt, it., 
art. 1C7. 

The Munsif gave the plaintiffs iu a suit for possession of land and 
for mesne profits a decree for possession but dismissed the claim for 
mesne profits. An appeal was preferred to the Judge, who affirmed the 
decree for possession and remanded the case to the Munsif, under s. 
851 of Act VIII. of 1859, to determine the mesne profits due to the 
plaintiffs. * The Munsif gave the plaintiffs a decree for certain mesne 
profits. Subsequently a special appeal- was preferred to the High 
Court against the Judge's decree. While this was pending an appeal 
was preferred to the Judge against the decree of the Munsif for mesne 
profits^ and on the 7th June, 1873, the plaintiff again obtained a decree 
for. mesne profits. Finally, on the 6ih March, 1874, the High Court 
modified the Judge's decree for possession but did not interfere with 
the order of remand. Held, on the plaintiff|applying for execution©! 
the Judge's decree^ dated the 7 th June, 1873, tint the limitation for 
the execution of such decree ran not from the date of such, decieie bdt 
from the date of the High Court’s decree, which was “ the final decree 
of the Appellate Court, " and the only “ final decree," withih the mean* 
fog of 4*4407; fecli. ii. of Act IX. of 1871. V ' ' ’■ ‘■'■"■S VV'" 1 

. '/■ Vitkl, L. Bi, 1, AH'. 'Series, p. 508. I mam Ali tt: DaeanadM jfiigC.;- i '$$$>; 
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Jtfi t n made in fax out of <Cjum in name of Agent — Applications foi Em* 
cutwn made by Agent other than Agent named m the decree —Effect 
of sock Applications to keep the Decree in force — Limitation— Act 
JX of\W I {Indian Limitation Act) } ech u. y art. 1G7. 

A dcoiee wai passed in favour of a (hm in the name of an agent of 
the firm The feeond and subsequent applications for execution weie 
mads bj an Agent of the flint othei than the agent named in the dpcieo, 
Ccilnii) poisons, alleging that they weic the propuctois of the fnm, 
applied loi execution of the decieo The application was refused on the 
giound that the pioeeedings in execution taken by the last-mentioned 
agent weie inwhd and execution of the deciee was theiefoie barted by 
limitation, lldd that such proceedings, howevOi iuegular, weie not 
invalid. 

Videl L n,l, All S«iiu e 510 Lackuuu £*bi U Palm jam. 
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CALCUTTA^HIGH COURT. 

The 18 th June, 1878. 

PULL BENCH. 

Before the Hon’ble Sir Richard Garth, Kt., Chief Judin e, and the Hon'bl. Mr. 
Justice Jackson, Mr. Justice Markby, Mr. Justioe R. C. Mitter, and Mr. Justice W. Amalie, 
Judges . 

Appeals from orders in the execution of a decree — Proceedings and pro - 
cedure defined — Decree — Section 6 of Act I. of 1868 and Section 16 
of the Letters Patent of 1865— Sections 3 and 591 of Act X of 1877* 

Case No. 360 of 1877. 

Kunjit Singh and others, Judgment-debtors, Appellants , 

versus 

Meherban Koer and others, Decree-holders, Respondents, 

Babu Nogendro Nath Roy, for Appellants. 

Babus Hally Kishen Sen and Joy Gopal Gkose , for Respondents. 

Case No. 323 of 1878. 

Surendro Nath Pal Chowdhry and others, Decree-holders, Appellants , 

versus 

C h under Cumar Roy and others, Judgment- debtors, Respondents . 

Babus Rally Mohun Bass and Bhoioany Charan Dutt , for Appellants. 

Mr, Bell , Babus Unnoda Pershad Banerji and Bungshidhur Sein , for 
Respondents. 

Case No.'S of 1878. 

Raj Cumari Dabi Chowdhrain, Judgment-debtor, Appellant , 

versus 

Missurah Mondul, Decree-holder, Respondent. 

JSabu Sree Nath Dass, for Appellant. 

Babu Guru Das Banerji , for Respondent. 

Case No. 26 of 1878* 

Haran Chunder Chuckerbuti, Judgment-debtor, Appellant , 

versus 

Rakhal Chunder Roy Chowdhry and others, Decree-holders, Respon- 
dents. 

Babu Troyluiho Nath Mitter , for Appellant. 

Babu Doorga Mohun Das, for Respondents* 
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Case No. 27 of 1878. 

Omur Ali Khan and others, Jndgment^debtors, Appellants , 

versus 

Mahomed Sabir, Decree-holder, Respondent 
Babn Nogendro Nath Roy, for Appellants. 

Balu Juggut Doorlub By sack, for Respondent, 

Case No. 30 of 1873. 

Khundkar Mahomed Towsical Islam, Judgment-debtor, Appellant , 

versus 

Amirttnntssa Bibt, Decree- holder, Respondent . 

Babu Rajendra Nath Bose, for Appellant. 

Babn Kishory Moliun Roy, for Respondent. 

Case No. 33 of 1878. 

Saharam Roy, Judgment- debtor, Appellant , 

versus 

V 

Sirmont Chtjckerbutty, Decree-holder, Respondent . 

Babu Bhowany Churn Butt , for Appellant. 

Babu Grieh Chunder Chowdhry , for Respondent. 

Case No. 48 of 1878. 

Srinath Baker ji, Judgment-debtor, Appellant , 

versus 

Trotloktio Nath Biswas, Decree- holder. Respondent . 

Babu Juggut Chunder Banerji , for Appellant. 

Babu Srinath Dass , for Respondent. 

Under the new Civil Procedure Code (Act X. of 1877) no appeal lies frbm any order 
passed by any Court in the exctcise of its original or appellate jurisdiction except as provid- 
ed in Chapter XLIII. of the Act. But this provision is prospective and applies only to 
orders made under the new Code. Where therefore the proceedings in execution had com- 
menced before the new Code came into operation, there they would go on as before, include 
ing a special appeal, if the old Code allowed one. 

Ter Chief Justice and Justice Jackson. A suit is a judicial proceeding and the words 
“ any proceedings'’ in section 6 of Act I. of 3868 (General Clauses Act) include all proceed- 
ings in any suit from the date of its institution to its 6nal disposal, and therefore. they in- 
clude proceedings in appeal. By the above section therefore, the right of special appeal is 
saved in all cases where the proceedings taken in the execution of a decree bad commenc- 
ed before the new Code came into force. 

Per , Justice* Markby, Ainslie and M it ter. Under section 16 of the Letters Patent 
of 1865, the High Court is empowered to hear appeals, and therefore an appeal lies to it 
agaiast ftny order ot the Lower Court, if at the time the order was made, the right of appeal 
wae not repealed. 
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Garth, J. 0. — I think that the special appeal in this case is pre- 
served to the appellant by Section 6 of Act I. of 1868, which ib in these 
words ; — 

tc The repeal of any Statute, Act or Regulation, shall not affect any 
proceedings commenced before the Repealing Act shall have come into 
operation/' 

It was held by a Full Bench of the Bombay High Court in the 
case of Ruttun Chdnd Shrichand versus Ilanihantra Shivhakas, VI. 
Bombay High Court Reports, page 166, that a suit is a judicial pro- 
ceeding, and that the words “ any proceedings" iti the above section in- 
cluded all proceedings in any suit from the date of its institution to its 
final disposal , and therefore included proceedings in appeal. 

I quite agree in that view of the section. This suit was instituted 
before the new Civil Procedure Code came into operation ; and I con- 
sider, that by force of the above section, the proceedings iu this suit, 
including the special appeal, which is ,an essential part of those pro- 
ceedings, are to go on to the final end of the suit, notwithstanding the 
repeal of the old code. 

There is nothing in the new code, as far as I can see, which mili- 
tates against this view. 

Section S certainly provides, that “ nothing contained in the new 
code shall affect the procedure prior to decree in any suit instituted be. 
fore that code comes iuto force" ; and the reasonable inference from 
these words is, that the new code is to affect the procedure after decree 
in any such suit. 

But I do not read the word “ procedure" in this section as meaning 
the same thing as the word “ proceedings" in Section 6, Act I. of 1868. 

The proceedings in any suit commenced before the new code comes 
into operation, are to go on as before, including a special appeal, if the 
old code allowed one; but the “procedure" which I understand to mean 
the machinery by which those proceedings are cunducted, is, after de- 
cree, to be that which is provided by the new code? 

If there is no machinery provided by the new code in case of a spe- 
cial appeal like the present, the old machinery must be used. 

I am aware, that in a case of Ramji Bomanji versus Hormarji Bar- 
jori, 8 Bombay High Court Reports, p. 49, the word “ procedure" is 
used by Sir R. Couch in a more extended sense ; but the decision in 

mm H 
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that case did not depend as it seems to me, upon the meaning of the 
word “ procedure.” 

The question there was, whether by the Charter of 1865, the right 
of appeal to the High Court, which wa6 given by the previous Charter 
of 1862, was taken away ; and (whether that was or was not properly 
called an alteration in the procedure), the Court held, and I think very 
properly, that the right of appeal to the High Court was taken away 
by the Charter of 1865. . 

At the time when that case was decided, Act I. of 1868, the Gene* 
ral Clauses Act, bad not been passed ; and therefore the effect which 
Section 6 of that Act, might have upon proceedings in any pending 
suit, was not considered. 

The only other provision in the new code, to which I think it ne- 
cessary to refer, is Section 591, which enacts, that “ except as provided 
in Chapter XLIII., no appeal shall lie from any order passed by any 
Court in the exercise of its original or appellate jurisdiction.” But this 
provision appears to be cleaVly prospective. The appeals allowed by 
Chapter XLIII. are only appeals from orders made under the new code ; 
and the whole of the chapter as it seems to me, is intended to apply 
only to future orders to bo made under the new code. 

I am therefore of opinion that this appeal should be admitted. 

This decision will govern the other cases numbered 2, 26, 27, 33, 
and 48 of 1878, which are also referred to us, and which depend upon 
the same principle. 

In all the above cases therefore I consider that the appeals should 
be admitted. 

In No. 823 of 1877, no appeal would have been allowed under the 
old code ; and as the new code doeB not confer any right of appeal in 
suoh a case, the appeal must be dismissed with costs. 

Jackson, J. — The difficulty in these cases generally has arisen from 
the repeal of the Act under which they would have been cognizable, 
without the simultaneous enactment of any provision saving the right 
of appeal ; and it has been proposed to get over the difficulty by putting 
some force on the word “ decree” as defined in the code. A good deal 
of discussion has also arisen upon the terms of the last clause of Section 
3 . 

The appeal given by Section 588 of the present code applies to or* 
4er$ made under the code and' to no others, and the finality given by 
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the same section to appellate decisions of that nature is confined to or* 
ders passed in appeals under that section. 

The word H decree” cannot, in my opinion, include orders, either 
original or appellate, upon matters arising in the course of a suit or in 
execution of the decree. 

The decision of the Appellate Court on an appeal from the original 
decree is in truth the result of the decision of the suit by that Court, 
and therefore comes at once within the definition of a “ decree.” 

The judicial proceedings referred to in the same definition are, I 
think, those provided for in Section 647, and are altogether outside re- 
gular suits. 

To adopt any other interpretation and to hold that judicial pro- 
ceedings in the definition clause include proceedings in a suit before or 
after decree, would be, iu my opinion, to introduce needless and extreme 
confusion into the provisions of the code. 

The difficulty created by Section 3 arises mainly from the use of 
the ambiguous word a procedure” which evidently has two senses and 
is employed in this very code sometimes in one and sometimes in the 
other sense. In one of the two, it includes all the remedies or modes of 
relief to which a suitor is entitled, and in the other it denotes merely 
the steps which are to be taken by the Court or its officers in ascertain- 
ing the rights of litigants, in putting them into possession of that which 
is found to be their due, in conducting its own proceedings or enforcing 
its own decisions. The embarrassment which has arisen entirely dis* 
appears if we limit the word w procedure” to that meaning which, I 
apprehend, it was intended to bear and generally does bear in most 
places where it occurs in the code, viz,, the rules of practice whereby 
“ rights are effectuated through the successful application of the proper 
remedies.” 1 conceive that the code is chiefly meaut to contain as com- 
plete a collection as possible of those rules, and that although we find 
in it here and there declarations as to those cases in which appeals shall 
or shall not lie, this is done for the sake of convenience and not because 
those provisions form a part of procedure strictly so called. Those de- 
clarations govern the cases to which they are expressly applicable, and 
as to other cases they will depend either on the words of actual preser- 
vative enactments, or on the general principles applicable to the retros- 
pective force of Statntes. If this be so, it follows that the last clause 
of Section 3 taken by itself has really no effect upon this question, but 
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relates only to the application of' the rules of' practice contained in the 
code. We cannot, I think, nor is it necessary that we should, rely for 
the purposes of this case on Clause 16 of the Letters Patent of 1&65. 
In the first place it seems to me that the 16th Clause only gave juris- 
diction in the sense of enabling the High Court to try the appeals law- 
fully coming before it, which is, in my opinion, a very different tiling 
from an enactment conferring on the subject a right of appeal. But in 
the second place, by the 41th Clause, which only gives effect to Clause 
9 of the Statute 24* and 25 Viet., the Letters Patent are expressly made 
subject in all particulars to the legislative powers of the Governor- 
General in Council, and subsequently the Indian Legislature has by 
Act VI. of 1871 declared in Section 21 that “ appeals from the decrees 
and orders of District Judges and Additional Judges shall, when such 
appeals are allowed by law, lie to the High Court.” And bv Section 
22 that ** appeals from the decrees and orders of Subordinate Judges 
and Munsiffs shall, when such appeals are allowed by law, lie to the 
District Judge, except where the amount or value of the subject-matter 
in dispute exceed its. 5,000, in which case the appeal shall lie to the 
High Court.” That the limiting words “ when such appeals are allow- 
ed by law” extend to the latter part of the sentence I cannot doubt, 
either on grounds of grammatical construction, or with reference to the 
reason of the thing; and thus by the enactment of a competent Legis- 
lature the power of hearing appeals given to the High Court is express- 
ly restricted to those cases in which an appeal is allowed by any law in 
force. But even without this express enactment the result in my opinion 
would have been the same. 1 have already observed on what seems to 
me the distinction between enabling a Court to hear appeals and con- 
ferring on parties the right of appeal. But with reference to my second 
reason for thinking the clause inoperative, it has been pointed out that 
the Court is there directed to exercise “ appellate jurisdiction in such 
cases as are subject to appeal to the said High Court by virtue of any 
laws or regulations now in force ” — and it is suggested that these latter 
words validly confer an appellate jurisdiction in such cases till the ju- 
risdiction is expressly takea away. I attach no weight to the word 
u note” as it seems to me purely descriptive, having reference to the 
jurisdiction to be exercised at the moment when the new Letters Patent 
were published. I presume that if any Act allowing appeals to the 
High Court had been repealed on the 1st January 1866, this Court 
oald not have heard such appeals if presented after the publication of 
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the Letters Patent although the case had been subject to appeal by a 
law in force oil the 28th of December 1 865, the date which the Letters 
Patent bear. My opinion, therefore, is that the power of this Court to 
hear appeals from the Civil Courts in the interior (inseparable from the 
rights of parties to prefer the appeals) is now regulated by Act VI. of 
1871. 

In my opinion however we may safely adopt, and for the sake of 
obviating hardship and injustice we ought to adopt, the construction 
which the High Court of Bombay has put on Section fi, Act I. of 18(58 
in Ruttu'i Chand versus Ilimmant Rao, (VI. Bombay, 1GS, Appeals 
from Civil Jurisdiction), and we ought also to hold that it will cover 
specific proceedings taken in execution of a decree which have been 
commenced before the code camo into force ; that is, before the appeal 
of Act VIII. of 1859 became operative. By making this use of the 
fith Section of the General Clauses Act, and by taking the view which 
I have taken of the effect of Section 3, it scorns to me that all difficulty 
is avoided. The provisions of the Code jvill then have no retrospective 
effect so as to injure any right of action or right of appeal existing at 
the time when the code came into effect— at the same time that the 
procedure as intended by the Legislature will come into force with all 
its incidents in every case at the time indicated, that is to say, (1) the 
procedure in suits instituted after the code came into force will be 
wholly subject to its provisions; (2) the procedure in suits commenced 
before it came into force and pending at that time will be regulated by 
the previous law up to decree and by the code after decree — and (3) 
the procedure after decree in suits determined before the code came into 
force would thereafter bo governed entirely by the code a9 to new pro-* 
ceedings, but not as to proceedings already commenced, which, accord- 
ing to the view now suggested, are specially protected by Act I. of 
18G8. With these indications of my own reasons, I concur in the pro- 
posed decision in the several appeals before us. 

Markby, J. (Mitter, J. concurring) — This (No. 323 of 1877] was 
an application under Section 208 of Act VIII. of 1&59 by the purchaser 
of a decree to be allowed to execute the decree. The application was 
rejected by the District Judge on the 17th August 1877. 

The appeal to this Court was presented on the 12th of November 
1877, that is after the new code came into force. 

No appeal will lie against this order under Section 588, which only, 
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iipplies to orders made under the new code which this order certainly 
was not. 

If, therefore, the appeal lies under the new code at all, it must lie 
as an appeal from an original decree under Section 540, which applies to 
decrees made under the old code as well as to decrees made under the 
new. 

The question, therefore, is whether the order of the Lower Court 
was a " decree" within the meaning of Section 540. 

By Section 2, “ a decree means the formal order of the Court in 
which the result of the decision of the suit or other judicial proceeding 
is embodied." 

By “the result of the decision of the suit," we understand to be 
meant the order of the Court granting or refusing that or some part of 
that which the suit was brought to obtain. 

By “ other judicial proceeding," we understand to be meant not 
the result of a judicial proceeding of any other kind whatsoever, but of 
a judicial proceeding which, does not arise out of a suit such, for ex- 
ample, as proceedings other than suits to which by Section 647 the Pro- 
cedure Code is made, as far as it can be, applicable. 

No doubt the words “ any other judicial proceeding" are capable of 
receiving a wider construction. Almost every order of a Court of Justice 
embodies the result of a judicial proceeding ; and an order made on ap- 
peal always does so. Moreover in ordinary language an order made on 
appeal is called a decree. 

But in the definition itself, we have an indication that this was not 
the intention in the fact that tf an order on appeal, remanding a suit for 
retrial" is declared to be not within the definition. This we take to be 
an example or illustration, not an exception. If the wider construction 
of the words “any other judicial proceeding" were intended by the 
Legislature, a remand would have come within the definition. Because it 
cannot be denied that an order of that nature, though it does not em- 
body the result of the decision of the mil, clearly embodies the result of 
the decision of the appeal . It declares that the result of the appeal is 
that the suit must be remanded for retrial. 

Again, it is evident from a comparison of Chapters 41 and 42 with 
Chapter 4tf , that the. Legislature intended in the last-mentioned chapter 
to provide for appeals against " orders" which are not " decrees." But 
many of these u orders" would be u decrees" if we were to adopt the 
wider construction of the words "any other judicial proceedings" as 
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mentioned above. Because under this wider construction, an execution 
proceeding, or a proceeding taken under Section 25S to compel a decree- 
holder to certify, or under Sections 311 and 312 to set aside a sale, or in 
an insolvency matter under Sections 351, 352, 353, or 357, or proceed- 
ings under Chapters 34 and 35 would be included within'the words 
“ any other judicial proceeding and orders referred to in Clauses (j), 
(k), Ln), (n), and (r) of Section 588 would be C( decrees” within the de- 
finition of that word as given in Section 2 of the Act. But a compa- 
rison of the chapters mentioned above clearly shew that that was not 
the intention of the Legislature, 

Furthermore, if we were to adopt the wider construction of the 
words “ other judicial proceeding” in Section 2 , we should have to give 
the same construction to the words “proceedings other than suits and np. 
peals” in Section 647 of the code. In this view of Section G47, the pro- 
visions of Sections 649 and 650 would be wholly unnecessary, for the 
matter dealt with by the last two sections would have then been already 
provided for by Section 647. • 

These are some of the considerations which lead us to adopt the 
construction of the words kS any other judicial proceeding” which we 
have adopted. 

The appeal in this case, therefore, does not lie either under Section 
540, or Section 588 of Act X. of 1877, and there is no provision in any 
other Act, of which we are aware, under which it can be brought. 
There is no provision of Act VIII. of 1859, or of Act XXIII. of 1861 
applicable to such a case. Section 11 of Act XXII L of 1861 comes 
nearest to it, but it has been frequently held that this section does 
not. apply to a proceeding under Section 208 of Act VIII. of 1859. 
Nor can the appeal lie under Section 16 of the Letters Patent of 1865. 
That section only empowers this Court to hear appeals in such cases as 
were subject to appeal to the High Court by virtue of any laws or regu- 
lations then in force. But this only throws us back again upon the old 
law which, as we have said, does not provide for an appeal in such cases 
as this. * 

In our opinion, therefore, no appeal lies in this case. 

This [No. 360 of 1877) was an application to execute a decree for 
possession of land and costs. The Subordinate Judge, on the 17th 
March 1877, held that the execution was barred by limitation and re- 
jected the application. The District Judge, on the 23rd August 1877, 
held that the execution was not barred, and ordered execution to issue. 
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On the 19th November 1877, the judgment-debtor presented an ap- 
peal to this Court. 

For reasons already stated, no appeal can lie against the order of 
the Lower Appellate Court either under Seetion 588 of the new code, 
or under Seetion 584, 

There was, however, a right of appeal to this Court against the or- 
der of the Lower Appellate Court at the time when that order was made 
under Act XXIII. of 1861, Section 11 which had not then been repeal- 
ed, and though this Act was repealed when this appeal was presented, 
and though there is no provision in the new code under which an appeal 
can lie in this case, there is still nothing in the new code which express- 
ly prohibits such an appeal. The prohibitory words in the first and last 
clauses of Section 588 do not apply to the order of the Lower Appellate 
Court in this case, inasmuch as that order was made before the new 
eode came into force : and those prohibitions are not retrospective. 

If the appeal in this case is takjeu away at all, it is taken away by 
the repeal of Act XXIII. of, 1861, which formerly gave an appeal in 
this case. But we think that, notwithstanding the repeal of Act 
XXIII. of 1861, this Court is empowered to hear, and ought to bear, this 
appeal under the provisions of Section 16 of the Letters Patent of 1865. 

That section provides that this Court ts shall be a Court of Appeal 
from the Civil Courts of the Bengal Division of the Presidency of Fort 
William, and from all other Courts subject to its superintendence, and 
shall exercise appellate juiisdietion in suub cases as are subject to the 
appeal to the said High Court by virtue of any laws or regulations now 
in force." 

We think this clause is in itself a sufficient authority to this Court 
to hear this appeal. It is not probable that the Legislature intended to 
take away a right of appeal which existed, though it had not been ex- 
ercised, when Act X. of 1877 was passed. Had they intended this they 
would, we think, have used express words for the purpose. 

No doubt the Supreme Legislature has power under Section 9 of the 
24 and 25 Viet. P. 104, to take away from this Court the powers con- 
ferred by Seetion 16 of the Letters Patent; and by Section 588 of the 
new code it has taken away a large portion of those powers, but in our 
opinion*' not in this instance. 

Ifcis said that Section 16 of the Letters Patent only gives the power 
to he|t appeals, whereas Act XXIII. of 1861, which gives the right of 
appeal is repealed, a nd that, therefore, the appeal no longer lies. 



1878.] 


T11E LEGAL COMPANION. 


307 


With great deference it seems to us that so long as the power to 
hear the appeal remains, that is sufficient, and that the power of a 
Court to hear an appeal carries with it, as a necessary consequence, the 
right to an appellant to present to that Court a petition of appeal. 

If, as very often happens, the power to hear the appeal and the 
right of appeal is given by oue and the same provision, then the repeal 
of that provision would destroy the appeal altogether ; but here there 
are two wholly independent provisions, one of which is untouched, and 
which is alone sufficient to enable us to hear this appeal. 

We think, therefore, that this appeal should be heard. 

This [No. 2 of 1878 j is au application to execute a decree by which 
it was ordered that the judgmeut-debtor should execute a lease. The 
judgment- debtor objected that she ought not to be made to execute the 
lease and that execution of the decree was barred by limitation. The 
Subordinate Judge, on the 13th September 1877, overruled these ob- 
jections and ordered the lease to be executed. 

An appeal to this Court was presented on the 2nd January 1878. 

For reasons already stated in Miscellaneous Regular Appeal No. 
323 of 1877, no appeal lies to this Court against that order under Act 
X. of 1877. But as the law stood when the order of the Lower Appel- 
late Court was made, an appeal against it lay to this Court under Act 
XXIII. of 1861, Section 11. In our opinion this Court is still em- 
powered to hear this appeal under Clause 16 of the Letters Patent of 
1865. We have given our reasons for this conclusion in the case No. 
360 of 1877. That reasoning is applicable to this case: and we think 
this appeal ought to be heard. 

In this case [No. 26 of 1878] the decree-holder has obtained a de- 
cree for rent : the decree-holder desired to attach the moveable property 
of the judgmeut-debtor. The judgment-debtor insisted that the decree- 
holder was bound to take that course, and on 17th March 1877 refused 
to execute the decree against the moveable property of the judgment- 
debtor. The decree-holder, on the 6th of April 1877, appealed to the 
District Judge, who, on 5th October 1877, set asiio the MunsifPs order 
and ordered execution against the moveable property to issue. On the 
4th January 1878, the judgment-debtor presented a petition of appeal 
to this Court. 

For reasons already stated in Miscellaneous Regular Appeal No* 
323 of 1877, no appeal can lie to this Court in this case under Act X* 
of 1877* 


n n $ 
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It, however, remains to consider whether, although no appeal lies 
against the order of the Lower Appellate Court under the new code the 
right of appeal, which undoubtedly existed before the new code came 
into operation, has been thereby taken away. 

The appeal was given by Act XXIII. of 1861, Section 11, and 
there are only two modes by which the appeal so given can have been 
taken away, — (1) by the repeal of that Act; (2) by the prohibitory 
words of the first and last clauses of Section 588. 

Act XXIII. of 1861 is repealed by the new code, Section 3, with 
the proviso that “ nothing herein contained shall affect the procedure 
prior to decree in any suit instituted or appeal presented before this 
code comes into force.” 

Act I. of 18G8, Section 6, also provides “ the repeal of any Statute, 
Act or Regulation, shall not affect anything done or any offence com- 
mitted, or any fine or penalty incurred, or any proceedings commenced 
before the Repealing Act shall have come into operation.” 

The repeal, therefore, of Act XXIII. of 1861 is subject to those two 
provisos. 

The proceeding before the Lower Appellate Court, that is, the ap« 
peal of the decree-holder from the decision of the Munsiff, was commenc- 
ed by the petition of appeal dated the 6th April 1877. It was there, 
fore commenced before the Repealing Act came into operation. It ap- 
pears to us, therefore, that in consequence of the second of the above 
provisos , the repeal of Act XXIII. of 1861 does not “ affect” that pro- 
ceeding. 

This being so, there was, at any rate, so far no difficulty in the way 
of the Lower Appellate Court making its order of October 5th under 
the old code ; for though that code was then repealed, yet for the pur- 
poses of the appeal then pending for decision before the Lower Appel- 
late Court, the old code still remained in force,' 

The question, however, still remains whether the order of the 
Lower Appellate Court ought to be considered as, in fact, made under 
Act XXIII. of 1861, or under the new code. This must be determined 
in order to 6ee whether or not the case falls within the prohibitions 
contained in the first and last clauses of Section 588. 

On the whole there is we tiink nothing in Act X. of 1877, which 
compels us to say that the order of the Lower Appellate Court was 
$oade ftnder the new code : and as, for the purposes of the appeal in the 
^wer;Appellate Court, Act XXIII, of 1861 was in force, we think that 
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the order of the Lower Appellate Coart ought to be considered as, in 
fact, made under that Act, and not under the new code. 

The prohibitory words therefore of Section 588 do not apply to this 

case. 

If these prohibitory words do not apply, then, as already shewn in 
Miscellaneous Special Appeal No. 360 of 1877, this Court is empowered 
to hear this appeal under Section 16 of the Letters Patent of 1865, and 
vve think, therefore, that this appeal ought to be heard. 

The remaining four cases all stand upon the same grounds, as will 
appear from the following statement of facts : — 

In this case [No. 27 of 1878] certain persons presented a petition 
to a Munsiff under Section 119 of Act VIII. of 1859, alleging that 
there had been an ex-parte decree against them, and praying that this 
decree should he set aside and the suit heard. The Munsiff ou the 1 9th 
June 1877 rejected the application. 

The petitioners appealed, and the Officiating District Judge, on 
the 27th September 1877, rejected the appeal. 

The petitioners then on the 31st January 1878 presented a second 
appeal to this Court. 

An appeal against the order of the Lower Appellate Court lay to 
this Court under Sections 119 and 372 of the former Code of Procedure. 

In this case [No. 30 of 1878J a decree-holder applied for execution 
of a decree obtained ex-parte . The judgment-debtor then put in an 
application under Section 119, praying that the judgment should be 
set aside and the case heard. On this he was summoned by the Subor- 
dinate Judge to appear personally. He did not attend, and having 
given no evidence in support of his application, it was dismissed on the 
15th March 1876. The judgment-debtor on the 26th April 1876 ap- 
pealed, and on the 3rd October 1877, the Officiating District Judge 
dismissed the appeal. 

On the 31st January 1878, the judgment-debtor presented a 
second appeal to this Court. 

This appeal would lie under the provision of Sections 119 and 
372 of Act VIII. of 1859. 

The decree-holder in this case [No. 33 of 1878] had obtained a de- 
cree for possession, mesne profits and costs. He applied for execution, 
and the Subordinate Judge, on the 5th August 1876, ordered that he* 
should recover mesne profits from Srabua 1269 to the end of 1280 , and 
certain costs which were specified. 
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The judgment-debtor, on the 10th August 187 7, appealed to the 
District Judge, complaining against the order of the Subordinate Judge 
both as to mesne profits and costs. The District Judge, on tb 80 tb 
November 1877, dismissed the appeal. 

On the 8lst January 1878, the judgment- debtors appealed to this 
Court 

This appeal would lie under the provisions of Section 11 of Act 
XXIII. of 1861. 

In this case [No. 48 of 1878] the decree-holder had obtained a rent* 
decree for money on the 16th September 1871, On the 18th July 1876 
he applied for .execution. The Subordinate Judge, on the 14th December 
1876, held that execution was barred by Section 68 of Act VIII. of 
1869 B. C. On the 13th January 1877, the execution-creditor appealed 
to the District Judge, who on the 15th December 1877, reversed the 
order of the Subordinate Judge and ordered execution to issue. 

The judgment-debtor on the 25th February 1878 presented a peti- 
tion of appeal to this Court 

This appeal would lie under Section 11 of Act XXIII. of 1861. 

The question in all these last four cases is precisely the same, name- 
ly, whether the provisions under which these appeals were formerly 
given being repealed, the appeals will lie now, the repeal of those provi- 
sions notwithstanding ? 

For the reasons stated in Miscellaneous Special Appeal No. 360 of 
1877 and Miscellaneous Special Appeal No. 26 of 1878, we think this 
Court is still empowered to hear these appeals, and that therefore these 
appeals ought to be heard. 

In dealing with these appeals we have not given to Section 6 of 
Act I. of 1868 so wide an application as the Chief Justice and one other 
of the learned Judges are disposed to do. It seems to us that difficul- 
ties may arise if we give that Section too wide an operation. We pre- 
fer, therefore, to admit these appeals on another ground upon which 
they seem to us admissible, reserving, for the present, the consideration 
of the exact limits of application of Section 6 of Act I. of 1868 to the 
new Code of Procedure. 

Ainsub, J. — I concur with my learned brothers Markby and Mitter 
in thinking that in all cases in which an appeal lay under Act VIII. 
of 1859, the right of appeal is saved by the 16th Section of the Letters. 
Patent. 

This disposes of all the appeals before us excepting No. 323. The 
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order in this case was made under Section 208, Act VIII, 1859, and was 
not open to appeal. The matter dealt with by the order is now govern- 
ed by Section 232 of the present code. Reading Section 588 clause (j) 
with clause (p) an order made under Section 232, if in favor of the as- 
signee of a decree, is appealable as an order ; but Section 58$ only 
applies to orders made under the code, and Section 591 bars any appeal 
from an order not provided for by Section 588. 

I therefore concur in rejecting appeal No. 323, and in admitting 
all the others before us. 

NO WRONG WITHOUT A REMEDY. * 

(Ubi jus ibi remedium J 

It is a maxim of law, that no wrong can be perpetrated without a 
remedy, in redress of it, against the wrong doer. That is to say, that 
wherever and whensoever, there occurs an actionable wrong, by whom- 
soever it has been committed, redress ij available to the injured party. 
Mere novelty of the wrong will be no bar to such an action, in redress 
of it; as the world runs on, new things are created, new rights are origi- 
nated in them, and new wrongs follow in their invasion. The principle 
of redress is this ; it exists, as of its own nature, because there is a 
wrong. Where the principle is new, then the intervention of the legis- 
lature becomes necessary, to provide by statute, for the future (Broome’s 
Legal Maxims, P. 148.) The right asserted and to be vindicated, must 
be in the largest sense, a legal right, and not void for impolicy or im- 
morality. This being so, it must be preferred in a legal manner. It 
may be barred by laches, by the various statutes of Limitation, or other 
Acts. It roust also be a superior right to that set up in plea to it, 
(vide page 11, Smith’s Manual) and it may be defeated by Estoppel. 
Again, of wrongs committed by public officers, actions will lie against 
them. If for neglect to perform the duty, then they will be compelled 
to perform it. It suffices to add, that there can scarcely be such a thing 
as a legal right, without a corresponding remedy, for its invasion. The 
exceptions to this rule are those cases in which the individual in- 
jury merges into the public benefit or advantage. Thus, private proper* 
ty is invaded and appropriated for public purposes, sued) as the making 


Tide Latour’s Judicial Mazimn, sol. I. p. 5. 
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of’ roads, excavation of canals, construction of railways, improvement* 
■of towns, abatement of nuisances, and in every instance, with the re- 
markable exception of the latter, which it is fervently hoped, will not 
Jong continue an exception, compensation is given. That is to say, 
there is an indemnity for the loss. But still to a party not wishing to 
part with its property, who can deny the compulsory invasion of his 
right, to the prejudice of the enjoyment of it, in his own way ? To 
these instances we apply the maxim salus populi suprema lex and 
privatum tncommodum publtco bono pensatur i. e. the interests of in- 
dividuals give way to the public advantage. Under these principles, we 
pull down a house in order to arrest the progress of a fire. That will 
be virtually a damnum absque injuria ; better that one house could he 
pulled down, than that the whole street should be destroyed. In India, 
we have constantly the institution of new markets and lmuts, the vici- 
nage of which certainly injures those already established ; but the esta- 
blishment of markets is an advantage to the public, and although no one 
can doubt that much injury is done without any corresponding public 
advantage, in the omission of the legislature to provide for the days upon 
which they are to be held, still the institution of new markets, are of 
those damages, which are not actionable wrongs. It is for the legisla- 
ture to enforce the principle sic utere tuo ut alienum non usdes, by 
preventing hauts being held within a few yards of each other, upon the 
same day, and thereby promote the peace of the country and the wel- 
fare of its inhabitants and put a stop to those scenes of violence, that 
prevail, in consequence of an exuberant system of Civil liberty. Less 
objectionably or rather wholly without objection, may be mentioned, the 
establishment of schools, shops, and so forth. Of torts generally, a 
tort is defined to be, “ a wrong independant of contract , 1 } * and involves 
the idea, if not of an infraction of Law, at least of some infringement of, 
or withholding of a legal right A right of action is founded, 1st, on the 
invasion of some legal right ; 2ndly, on the violation of some duty to- 
wards the public, productive of individual damage to the plaintiff or 
prosecutor ; iirdly, the infraction of some private duty or obligation pro- 
ductive likewise of damage to the complainant With reference to the 
first, it is not necessary, that actual or specific damage should be proved 
to have 'resulted. With reference to the second, or ex delictu actions, 
the duty, its breach, and consequent damage must be*proved, vide pas- 
sim Broome's Commentaries Common Law, P, 653-659, Ch, I, 
Wok 3. 
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CALCUTTA HIGH COURT. 

The 15 th July, 1S7S. 

Full Bench. 

Before the Hon’ble Sir R. Garth, Kt Chief Justice, and the Hnn'blu' Louis'S Jack-* 
son, C. I. E., W. Markby, VV. Ainslie, and W. F. McDuaell, * Judyes, 

The Empress 
versus 

Asiiutosii Chuckerbutty, Banaswar LusiiKuii/aml Akbar Thandar. 
Section 30 of Act /. of ] S72 — Confession . 


Under Section 30 of the Evidence Act, the confession of a prisoner, which affects him- 
self and some other pr.soner tried jointly with him, is evidence against either prisoner, aN- 
though when unsupported by other testimony, it is evidence of the weakest possible kind 
against the latter, and a conviction come to upon it alone is illegal. 

The word * Court’ in Section 30 means the Court before which the trial of the prisoner 
is to be had, and in a Jury trial it means the Judge and Jury both. 


Reference to the Full Bench, by a Bench composed of Mr. Justice 
McDowell and Mr. Justice Broughton. 

Reference.— The three prisoners have been convicted by the Ad- 
ditional Sessions Judge of 24-Perguunabs of murder, and have been 
sentenced to death, and the proceedings have been sent up to this 
Court for confirmation of the sentence under Section 287 of the Crimi- 


Page, 

‘ 11 Bombay High Court Be- 


lial Procedure Code. The prisoners have likewise appealed. 

With reference to the prisoners Baneswur and Akbar, it was argu- 
ed before us that the evidence, on the record, was not legally sufficient to 
convict them of the offence charged ; that the so-called confession and 
statement of Ashutosh was not legally admissible as evidence against 
the other two; that the Judge had erred in law, and had misdirected 
the Jury, when he put before them Ashutosh’s confession, and told them 
they might take it into consideration as against the other two prisoners. 
Various rulings on Section 30 of Act I. of 1872 have been pointed out 

to us. In these decisions* it has been held 

that such confessions are of little weight, 
unless they are corroborated by 6ther testi- 
mony ; that they have all the infirmity that 
attaches to the evidence of an accomplice; 
in fact, that they are <nf less weight as they 
are not given on oath, and the party mak- 
ing them is not subject to cross-examina- 
tion : it has further been held that they can* 
not be used as the basis of a ease, but 
merely a6 corroborative of other independent evidence. 
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The Queen vs. Narain Seti 
and others, decided by Markby 
and Morris, J. J., on 27th May 
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In some of tbe decisions* it lias been pointed out that the Legisla- 

* 24 Weekly Reporter P& 42 ture have avoided calling the statement 

24 ” ” *’ 42 “ evidence,” and finally it has been held f 

in tbe case of Narain Teli and others, that the statement (in a case 

1 27th May 3875, decided by tried by a jury) should not be put before 
Markby aud Morris, J. J. . 

the jury ; that the word " Court,” in Section 

30 means only the Judge and not the jury ; and that not being “ evi- 
dence,” as defined in Section 3 of the Evidence Act, the jury ought not 
to be allowed to take into consideration the confession of one prisoner as 
against his fellow-prisoners. 

With the last decision, as at present advised, we do not agree. We 
think that, if a confession is to be used at all, it must be used by the 
tribunal which is to deal with the case ; that is to say, by the Judge 
aud jury when the trial is by Judge and jury, and by Judge and asses- 
sors where that mode of trial is adopted ; and that the word “ Court” 
must therefore mean the tribunal, whatever that tribunal may be. 
Again, if it is to be used at all, it cannot, we think, be used as anything 
else but as evidence. We agree, however, in thinking with the learned 
Judges, who have decided the other cases, that it is material of the very 
lowest order and of far less force than the evidence of an accom- 
plice, which itself ought to be accepted only under most exceptional 
circumstances without corroboration, inasmuch as the confession is 
made without oath or affirmation, and the person making it is not sub- 
ject to cross-examination. 

It appears to us that there is some conflict of opinion as to whether 
such confession, when used against others only stand in need of corro* 
boration, or whether, as ruled in the 24 Weekly Reporter (with which 
decision we concur, differing, as it seems to us that it does, from the 
course takdn in others of the cases we have referred to) that such con- 
fession cannot be used as the basis of a oase, but merely as corroborative 
of other independent evidence. 

The questions we would wish the Full Bench to consider are— 

1. Whether a confession made by one person, who is being tried 
jointly with others for tbe same offence, and affecting himself and some 
other sufeh person (and which is proved) is to be treated as c ‘ evidence” 
against such other person under Section 30 of Act I. of 1872, or whether 
the words u the Court may^take into consideration such confession, 
to the end of , the section mean that such confession is to be 
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treated, not as “ evidence" but in some other manner, and, if so, in 
what manner should such confession be treated ? 

2. Whether the word “ Court/' as used in that section, means the Judge 
only in a trial by a Judge with a jury, or includes both Judge and jury ? 

3. Whether a confession made by one such person may he used as 
the basis of proof of the offence charged as against the other, and, if 
corroborated, may sustain a conviction ; or whether it is peeessaty in 
order to sustain a conviction, to use such coufessiou only as is itself cor- 
roborative of other independent evidence ? 

The Judgment of the Full Bencli was as follows : — 

Gauth, C. J. — I am of opinion that under Section 30, the confession 
of a prisoner, which affects himself ami some other prisoner, charged 
with the same offence becomes, when duly proved admissible in evidence 
as against both prisoners, and must be so dealt with by the Court. 

When this confession lias been duly proved , it may, by the express 
language of the section, be taken into consideration against either pri- 
soner ; and I do not see in what other way it can be taken into consider- 
ation than as evidence . There is no provision in the section, by which 
the confession is to be receivable against one prisoner in one way and 
against the other prisoner in another way. 

But, although the section does, in my opinion, notice the confession 
admissible in evideuce against either prisoner, the weight which ought 
to be attached to such evidence, aud the question whether taken by it- 
self, it is sufficient in point of law to justify a couviction, is a question 
for the J udge who tries the case. 

A confession by prisoner A., which involves the guilt of prisoner 
B., is, of itself, unsupported by other testimony, evidence of the weakest 
possible kind agaiust B. It is simply the statement of a third person, 
not made upon oath or affirmation, and I am of opinion that no Court 
ought to convict prisoner B. upon such evidence, 

I consider, moreover, that, if a prisoner were convicted upon such 
evidence whether by a J ury or otherwise, and were to appeal to this 
Court the convictiou ought to be set aside \ and further, that any Ses- 
sions Judge, trying such a case before a jury, ought to direct them to 
acquit the prisoner. How far any corroborative evidence would be suffi- 
cient, coupled with the confession, to convict a prisoner, must depend 
upon the circumstances of each particular case. 

2. 1 consider that the word u Court" must mean the Court be- 
fore which the trial of the prisoner is to be had, and iu a jury trial, must 

o o 8 
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menu the Judge and Jury , 1 cannot think that word “ Court” is intend- 
ed to mean “ the Judi»e and Jury,” as regards one portion of the con- 
fession, and the Judge only, exclusive of the jury, as regards the other 
.portion, 

]f the confession is corroborated by other evidence, I do not think 
it matters whether in proving the case at the trial the confession pre- 
cedes the other evidence, or the other evidence precedes the confession. 

The course of proof in each case is a question of convenience for the 
prosecution, and they have a right to briug forward the evidence in any 
order they may think fit. 

Jackson, J. — In my opinion, the confession spoken of in Section 
SO of the Evidence Act to put the intention of the Legislature into a 
common English phrase “ is evidence,” 1 also think it evidence for 
jury at a sessions trial in India, but I think at the same time it is not 
singly sufficient to support a conviction, that is to say, an accused other 
than lie who has confessed cannot lawfully be convicted upon such con- 
fession alone, nor in my opinion ought to be convicted on the ground 
of such confession corroborated by circumstantial evidence, unless the 
circumstances constituting corroboration would, if believed to exist, 
themselves support a conviction. 

In considering such questions as these it appears to me that em- 
barrassment and difficulty will be greatly lessened if, instead of assum- 
ing the English law of evidence and then enquiring what changes the 
Evidence Act lias made in it, we regard, as I think we are bound to do, 
the Act itself as containing the scheme of the law, the principles, and the 
application of these principles to the cases of most frequent occurrence. 

It may be that, as observed by Mr. Norton in his preface (Law of 
Evidence, 8th Edu.) the framer of the Act over-estimated what had 
been done when he claimed to have reproduced within the compass of 
his 167 Sections the whole of the Taylor's work that was applicable to 
India, and there cau be no doubt that cases must arise, for which no 
positive solution can be found in the Act itself, and in such cases we 
shall probably be justified, and shall always be safe, in adopting Eng- 
lish rules in so far as they follow, or are in accord with the general 
lines of the Act. But in respect of matters expressly provided for in 
the Act, we must, so to say, stqrt from the Act, and not deal with it as a 
mere modification of the law of evidence prevailing in England. 

The Legislature in my opinion has not avoided calling the con- 
kmou of a accused person u evidence” against a co« prisoner, It has 
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not so called it because that is not the phraseology ut the Act ; what its 
trainers appear to have had chiefly in view, and what they have express- 
ed in tbe way which they considered most suitable, was — 1st, what 
facts are relevant and what irrelevant for the purpose of producing* a 
linn belief ; and 2nd, in what manner such facts as are relevant are to 
be proved. 

The following* is the definition or explanation of the expression 
lC proved” : — A fact is said to be proved when, alter considering the cir- 
cumstances before it, the Court either believes it to exi*t, &e. 

It seems to follow tlicrefure that if a relevant fact is proved, and 
the law expressly authorises its being taken into consideration, that is > 
considered for a certain purpose, or against persons in a cer- 
tain situation, the fact in question is “ evidence” for that purpose, or 
against such persons although the result has not been expressed in those 
words by the Legislature, and being “ evidence,” it must be used in the 
same way as everything else that is “ evidence.” 

What the Legislature intended to denote whenever the word 
“ evidence” is used in Act, is carefully explained in the interpretation 
clause, 

A confession is an admission, and by Section 21, admissions are re- 
levant ; ordinarily such admissions can only be proved against the per- 
son making them, and therefore if the prosecution of a trial before the 
Court of Sessions proved a confession made by a person than under trial, 
the Court would be obliged to hold that it was relevant, and could be 
considered only against the persou making it, but the 30th Section ox- 
prcfesly says that such confession when proved may be considered as 
against other persons being jointly tried for the same offence who are 
affected hv it; the first point therefore seems made out by the terms of 
the Act itself. 

In truth, it seems impossible to avoid in such cases producing an 
effect upon the mind when a confession is read, extending to every per- 
son named in the confession. Even the Judge with the best balanced mind 
conceivable, if he spoke with absolute sincerity 4 m d self-examination, 
would probably admit that his mind was in some degree affected by the 
confession of one man criminating another, provided that he believed 
the confessing prisoner to be in the main veracious. 

It may be, therefore, that the Legislature did wisely in recognising 
and taking under its control the impression thus unavoidable, which 
might actually do more harm if unrecognized, 
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The coiiltssion being thus what is called “ evidence,” it seems to 
me clearly matter for the jury to consider. 

So fur as I can call to mind the only mention of a jury in the Evi- 
dence Act occurs in Section 166, which prescribes how questions may 
be put by jurors. 

But certainly neither in that Act nor in the Code of Criminal Pro-i 
cedure is there, so far os I am aware, any trace of an iutention to se- 
parate evidence which may be considered by a jury front that which 
may be considered by a Court. 

Nor in my opinion does the definition of the word " Court” in the 
Evidence Act excludes the jury ; it runs thus — (c Court’ 3 includes all 
Judges and Magistrates and all persons, except arbitrators, legally 
authorised to take evidence but it does not therefore necessarily exclude 
u jury, for when the definition is intended to he exclusive, it would 
seem the form of words (as in the next following definition) is means 
and includes. 

Besides it appears to me that for the purposes of the definition, the 
jury are authorized with the judge to take evidence. They certainly 
hear it, and decide upon its value. 

As to the language of Section 255 the word evidence there is not, 
1 think, used with reference to its definition in the Evidence Act, and 
even if it were I do not consider that it would create any difficulty. 

It seems to me impossible to consider that the Legislature should have 
intended that confessions admitted to consideration under such circum* 
stances should he used in any other way than by making them (to use 
the English term again) “ evidence,” — or that having made them 
“ evideuce,” and having contemporaneously provided for the trial of a 
large class of officers by a jury invested with the power of determining 
questions of fact, they should have silently withdrawn such u evidence’ 3 
from the consideration of the jury, permitting it to be considered by the 
Court, which has not the functions of deciding on the facts. 

There remaius the question of the effect to be given to such con* 
lessious, and this point also appears to me not doubtful. 

The confession clearly cannot stand higher as to probative force 
than the testimony of an accomplice, who is declared to be a competent 
witness against an accused person (Section 133) , and the law does not 
say of the confession as it says of such testimony that a conviction is 
not illegal, merely because it proceeds upon the uncorroborated testi- 
mony of an accomplice. That being so, I consider that we are 



1878 .] 


THE LEGAL COMPANION. 


310 


free to lay down the rule which would undoubtedly prevail in England 
if it were possible that such matter could be admitted, and to hold 
that a conviction based upon such confession alone would be illegal — 
and not only so, but that such confession will not legally suffice when 
corroborated by other facts of which evidence is offered, unless those 
facts are such that if believed to exist, they would of themselves 
suffice to support a conviction. 

I need hardly advert to the fact that the Legislature which, declar- 
ing that a conviction is not illegal, because it depends on the uncorrobo- 
rated testimony of an accomplice, at the same time enumerates examples 
of facts, which the Court may presume mentioning prominently this one 
that an accomplice is unworthy of credit, unless he is corroborated in 
material particulars, and the facts afterwards instanced as fit to be con- 
sidered for the purpose of limiting the application of this maxim, have 
reference, I conceive, only to the case of the accomplice witnesses as the 
illustration (£) itself bas also. 

T would auswer the questions put, a& above stated. 

Markby, J. — Upon a question of the construction of an Act of the 
Legislature, it is very desirable that there should be no dissentient 
opinion. My learned brethren having come to the conclusion that a 
conviction by a jury, upon the uncorroborated confession of an accom- 
plice would, except as against the accused person who makes the state- 
ment, be illegal. I am content to abandon my own doubts, and to 
concur in their decision that the confession of an accomplice is, by the 
law of India, evidence against his fellow-prisoner. 

Ainslie, J.— Courts of justice in dealing with questions of fact have 
to determine whether the alleged facts are proved, disproved, or not 
proved. They can only do this by considering the matters before them, 
bearing upon the existence or non-existence of the alleged facts, and 
whatever goes to show the existence or non-existence of a fact is evidence 
in respect of that fact. 

The Indian Evidence Act in the 30th Section speaks of certain con- 
fessions by a prisoner as proper to be taken into consideration, not only 
as against the person by whom they are made, but also as against any 
other person who is being tried jointly for the same offence. Such con- 
fessions may legally go to make up the proof of the offence as against 
the latter, and if so, it is impossible to describe them as anything but 
evidence. In the case of* a confession proved by oral testimony or 
previously reduced to writing by a Magistrate, and proved by the pro* 
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duction of the record, the definition of Ci evidence 99 in Section 3 of the 
Evidence Act will clearly include such proof. There can be no reason 
for holding that a confession made during a trial in the Court of Sessions 
in open Court is to be treated as something different; therefore, I hold 
that all confessions which eau legally he used under Section 30are> 
evidence. 

In the case of trial by jury, it is specially the province of the jury 
to determine whether the evidence before it adduced to prove the charges- 
laid against the accused is trustworthy. It is the duty of the Judge to 
exclude irrelevant evidence, but as regards the evidence, which is decided 
to he relevant, it is the duty of the jury to determine its credibility and 
generally its sufficiency. 

If a case is left to go to a jury at all, the whole of the admissible 
evidence must go to the jury, and therefore the word Court in Section? 
30 must include the jurors, who are to determine on the evidence. 

But under Section 251, Criminal Procedure Code, a Sessions Judge 
is empowered to stop a case, without referring the evidence to the jury, 
when he thinks there are no grounds for proceeding, and directing the- 
jury to return a verdict of acquittal. 

To a certain extent, therefore, the Judge is to determine the suffi- 
ciency of the evidence, aiul he is empowered to direct a jury to return 
a verdict of acquittal, when there is no evidence to go to it, except the 
Uncorroborated statement of a confessing fellow- prisoner under trial at 
the same time. 

I think that be is not only empowered but hound to exercise this 
power. The case does not come within the words of Section 133 taken 

strictly, and that section itself must be taken into illustration (5) Sec- 
tion 114, which shows that it is reasonable to presume that an ac- 
complice is unworthy of credit unless be is corroborated in material par- 
ticulars. Material particulars, as has frequently been pointed out, are 
those which go to connect the accused with the offence, and not merely 
those which go to corroborate the general story of the crime. There is 
not, in, my opinion, anything in the law inconsistent with the view, that 
a Sessions Judge is bound to stop a trial when there is nothing against 
ait accused person, but an uncorroborated statement of a fellow-prisoner, 
being jointly tried for the same offence, and that a failure to do this 
amounts to an error in law which will vitiate a conviction by a jury, 
arrived at under such circumstances. 

‘ 1 ' j> if , 

McDonell, J. — On tlie .first and second point I agree with my 
learned brethren. I took the same view when referring the case to the 
J?uH peach. Gti the third point I entirely concur in the judgment of 
Justice Jackson, ■ 
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THIS LAW OF MORTGAGE IN INDIA. 

SIMI>L15 MORTGAGES.* 

(In continuation of p. ]00.^ 

I will now call your attention to section 271 of the Civil Procedure 
Code— a section which I may venture to say is by no meaus a favorable 
specimen of legislative workmanship. The section says as follows 
“ If, after the claim of the person on whoso application the property was 
attached has been satisfied in full from the proceeds of sale, any surplus 
remain, such surplus shall be distributed rateably amongst any other 
persons who, prior to the order for such distribution, may have taken 
out execution for decrees against the same defendant, and not obtained 
satisfaction thereof. Provided that, when any property is sold subject 
to a mortgage, the mortgagee shall not be entitled to share in any sur- 
plus arising from such sale.” 

Now the first observation which I think it necessary to make upon 
this section is that its language clearly points to a case in which there 
is a surplus, and there are rival judgment-creditors among whom it has 
to be distributed. It has no application where the mortgagee is the 
only creditor who seeks to be paid out of the surplus proceeds as being 
money payable to his debtor in the hands of the Court. In other words, 
the judgment-debtor cannot object to the mortgagee's demand to bo 
paid out of the surplus purchase money. (24 W. It., 305.) The only, 
ground upon which he could do that would be that the mortgagee was 
bound to satisfy his debt, as far as he could, in the first instance, by the 
sale of the property pledged to him. But as we have already seen, the 
mortgagee is not under any such liability, and the result of the recent 
authorities is that a mortgage creditor is not iu a less favorable situa- 
tion than an unsecured creditor in respect of the proceedings allowed 
by the law for the purpose of enforcing a judgment for money. 

The next question which arises upon the section is whether in a 
contest between unsecured creditors aud a mortgagee, where the money 
iu the hands of the Court is not sufficient to pay all the creditors in 
full, the mortgagee can waive his rights as mortgagee, and insist upon 
sharing in the surplus as an ordinary creditor, You will see that the 
considerations which arise here are very different from those which 
would arise if the contest was solely between the debtor and the credi- 
tor. The law seems to he anxious to guard against a wanton sacrifice 
of the rights of the nusecured creditors, and upon a principle which has 

# Vide Tagore Law Lectures— 1875 70, Lecture IV., by ft, B. Ghoac, pp. 118 to 188. 
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its foundation in equity ami good conscience— a principle which I shall 
explain in a subsequent lecture — the mortgagee is not permitted to 
share in the purchase money which is paid, not for the absolute interest 
in the estate, but only for the equity of redemption. The mortgagee 
has in his mortgage ample security for the realization of his dues, and 
his rights arc in no way prejudiced by refusing to permit him to share 
in the surplus proceeds, while very great injustice might be done if a 
different course were followed. Thus, for instance, suppose an estate is 
worth Rs. 50,000, and that it is mortgaged for Rs. 25,000. If the es- 
tate is sold subject to the mortgage, it will sell only for Rs. 25,000, 
being the value of the equity of redemption. The mortgagee is, there- 
fore, sure to get his money out of the estate, but suppose he is permit- 
ted to share in the surplus proceeds, the result will be that the purchaser 
will be benefited, and the debtor and his creditors will suffer to the 
extent to which the lien is reduced. Thus, suppose the mortgagee gets 
tts. 5,000 under au order for distribution. The fund available to the 
unsecured creditors will be less by that amount, while the purchaser 
uuder the execution will get property worth Rs. 50,000 for only Rs. 
45,000. It seems to me, therefore, notwithstanding certain expressions 
in the judgment of the Court in Fakecr Buksh v. Chutlerdharee {14 W„ 
R., 209), which might seem to support a contrary view, that a mortgagee 
is not entitled to share in the surplus arising out of the sale of property 
Which is sold subject to his mortgage, i. e., as I have already explained, 
when the contest is one between him and the unsecured creditors of the 
debtor. If there should be any surplus after satisfying the claims of the 
unsecured creditors, the mortgagee may have a right to such surplus. 

I have said that the result of the recent authorities seems to place 
the mortgagee's right to proceed against any property belonging to his 
debtor beyond all doubt. It may, however, be doubted whether the 
doctrine does not require some qualification — a qualification which is 
based upon the same principle which excludes the mortgagee from the 
benefit of an order for distribution under section 271 of the Procedure 
Code. 1 think there can be no doubt that the mortgagee has ordinarily 
the tight to proceed against any property belonging to the judgment- 
: debtor, but should not this right be restricted when the equity of re- 
demption has passed away from the judgment-debtor to a third person. 
Thu%/to take the illustration given in the last paragraph, the purchaser 
pays $bnly Rb/ 25,000 for the property purchased by him, as it is sold 
lo a mortgage* for Rs. 25,000. Now if the mortgagee is per* 
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m it ted to proceed against other properties, without in tbe first instance, 
proceeding against the property pledged to him, the purchaser may 
acquire an estate worth Rs. 50,000 for one-half the sum. It is probable 
that the judgment-debtor may not be wholly without a remedy, and he 
will be perhaps entitled to the benefit of the lien, and the equities be- 
tween the parties may possibly be worked out in a regular suit between 
the purchaser and the debtor. But I think this would be a perfect 
waste of litigation, and tbe limitation whicli I have ventured to suggest 
on the right of the mortgagee to proceed against his debtor ought to be 
accepted, if for no bettor reason, at least for the prevention of that cir- 
cuity of action which the law is generally supposed to abhor. The le- 
gislature also would seem to have guarded against this very evil by 
refusing to permit the mortgagee to share in the surplus proceeds of 
property sold subject to his mortgage, for T conceive that even if there 
had been no such provision, the unsecured creditors would have been 
permitted to stand in the place of the mortgagee to the extent to which 
the fund to which they were exclusivgly entitled to look for the satis- 
faction of their dues, was reduced by the action of the mortgagee ; and 
this upon a doctrine which is by no means peculiar to any particular 
system of jurisprudence, but which has its foundation in the broadest 
principles of equity and good conscience. It may be said that it would 
be beyond the province of the Court to impose limitations and restric- 
tions on the rights of creditors which are not to be found in the Code of 
Civil Procedure, but the principle to which I refer is in no sense what- 
ever a part of the law of procedure, and its introduction would not, I ap- 
prehend, be regarded as in any way trenching upon the province of the le- 
gislature. (Mirza Fulleh Ali v. Gregory fi W. It., Mis., 13; 4 Madras, 49.) 

The question as to what is meant by “ sold subject to a mortgage” 
has given rise to considerable discussion. In a recent ease, Fakeer 
Buksh v. ChuUerdharec Chowdhry , the Court observed : “ We think that 
section 27 1, Act VIII. of 1859, or rather the proviso in that section, is 
intended to apply to a case where the property is actually sold subject 
to a mortgage, and where the transaction is suejj that the purchaser is 
buying the property subject to the mortgage, where he is, in fact, only 
buying the equity of redemption which remains in the judgment-debtor ; 
and it does not apply to a case where there is merely the right by law 
in tbe mortgagee to enforce his mortgage against tbe purchaser. This 
appears to have been the view taken by this Court in a decision re- 
ported in 6 Weekly Reporter, Miscellaneous Rulings, page 13. 

p p 2 
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“ There the Court says : — ‘ Jt is not equitable that the purchaser 
who purchased and paid for ouly the mortgagor’s interest iu this pro- 
perty, should hold it released from Gregory’s lien/ Now, here it does 
not appear that the sale to the purchaser was in fact subject to the 
mortgage. By f in fact* we mean that it was not so subject by the con- 
tract of sale, and there was merely a legal right existing which might 
be capable of being enforced. It seems that a petition which was pre- 
sented by the present appellant was not taken notice of, and neither in 
the proclamation of sale, nor in any of the sale proceedings, is mention 
made of the existence of any mortgage. Nor is there anything to show 
that only a limited right of the judgment-debtor was to be sold. 
Therefore, upon that construction of section 271, we should say 
that the proviso does not apply to the present case," (14# W. R., 
209-10.) 

According to this decision the mortgagee may share in the surplus 
proceeds, although the purchaser — aware that the property was in law 
subject to a mortgage— paid only the price of the equity of redemption, 
and not that of an absolute interest in the property. If the contest 
had been between parties who had induced an honest purchaser to lay 
out money in the bond fide belief tbat he was purchasing the property 
free of all encumbrances, such a construction might be supported on the 
ground that it tended to prevent a circuity of action, for the consequence 
of refusing the mortgagee to share in the distribution would bo to throw 
him upon the mortgaged property, with the further consequence that 
the purchaser would have a right to ask the unsecured creditors to re- 
fund a portion of the purchase money equal to the amount of the mort- 
gage. But the doctrine of a purchase in good faith for valuable considera- 
tion without notice has not been ever applied to a purchaser under an 
execution, who purchases only the rights, and interests of the debtor, 
while its extension to every case in which no mention is made of the 
mortgage at the time of the sale, would be wholly without precedent. 
It seems to me, therefore, with very great deference, that the proposi- 
tion laid down by the Court in Fakeer Buksh v. Chutterdkaree Chow- 
dhry (14 W, R,, 209), cannot be supported to its fall extent, as the only 
foundation upon which it could be placed, the prevention of a multipli- 
city of suite, fails, I say the only foundation, because I think that it 
i£ quite clear from what I have said that tbe doctrine would be open to 
objectidft as permitting the mortgagee to share when tbe pro- 
l^tyis iold expressly subject to a mortgage* 
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1 have already said that a sale by ail unsecured creditor passes only 
the. equity of redemption. Tin ro may, however, be eases in which the 
purchaser acquires a higher right. Thus, for instance, in the case of 
Mudhusttdun Sing v. MukuntUoli Sa/iee (23 W. B., 373), — where execu- 
tion was taken out by one of the creditors agaiust an estate which was 
subject to a mortgage in favor of another creditor, who also had placed 
an attachment on the property, and the property was subsequently sold 
at the instance of the first creditor, but without any mention of the 
mortgage — it was held by the Court that what passed to the purchaser 
under the sale was not the bare equity of redemption, but the property 
itself, free of the mortgage held by the other creditor ; and the case of 
Nadir Ilussen v. Baboo Pearoo (19 W. It., 255) lays down still more 
broadly that when au estate is sold pending an attachment by tho mort- 
gagee, the lien is transferred from the property to the purchase money, 
and the purchaser acquires the property discharged from the lien. Tho 
rule laid down in these cases is likely to prevent, in some measure, the 
evils which attend all sales in execution in this country ; it being by no • 
means an uncommon thing for the samo property to be sold successively 
five or six times, first by an unsecured creditor, and then by the mort- 
gage creditors of the debtor ; the third mortgagee probably coming in 
first, then the second mortgagee, the first mortgagee closing the scene ; 
and this although execution had been taken out and the property attach- 
ed by all the creditors, when the sale took place at the instance of an 
unsecured creditor. 

I shall now refer to another section of the Procedure Code which 
also has created no little difficulty. I nllude to section 270 of the Code. 
That section says : — “ Whenever property is sold in execution of a de- 
cree, the person on whose application such property was attached shall 
be entitled to be first paid out of the proceeds thereof, notwithstanding 
a subsequent attachment of the same property by another party in exe- 
cution of a prior decree.” Now this section in terms gives to the cre- 
ditor by. whom the property is first attached,: *, e , first made available 
to the creditors of the debtor, the right to be pnid«first. Bat suppose 
the property is sold by a mortgagee who comes in after the property 
has been attached, but whose mortgage is prior to the attachment. It 
cannot be said that his claims should be postponed to that of the un- 
secured creditor, and yet the language of the section would seem tm 
leave no discretion to the Court of execution in the matter. It is un- 
necessary to discuss if this is the right view, for, as explained by the 
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Court, in a recent case (22 W. R., 98), the enactment was never intend- 
ed to alter or limit the rights which a person may have acquired hy 
contract independently of the rules embodied in the Code of Civil Pro- 
cedure. As the law, therefore, at present stands, the Court of execu- 
tion is frequently obliged to make an order which the Court knows, aud 
which the parties perhaps know equally well, will be set aside in what 
is called a regular suit. I speak with reserve, but it seems to me that 
the whole chapter on execution in the Civil Procedure Code relates to 
sales in execution of decrees for money, and not to sales under decrees 
for that purpose obtained by mortgagees. The provisions relating to 
attachments and the language of section 259 of the Code leave on my 
mind a very distinct impression that the legislature had before them 
only one class of sales, those in execution of decrees for money. 

I will end with a few general observations on the security to which 
the mortgagee becomes entitled under an ordinary simple mortgage. 
Now it is necessary to bear in mind that a simple mortgage creates a 
real right, and that the defence of purchase for value without notice is 
not applicable to a suit by a mortgagee to enforce his security. I have 
already explained the origin of this doctrine introduced by the English 
Court of Chancery for the purpose, among others, of guarding against 
tho consequences of treating a contract as a conveyance. It is, there- 
fore, that, as a general rule, the defence is not allowed when the right 
sought to be enforced is a legal right, and not one which is recognised 
only by equity. It would be beyond the province of these lectures to 
explain the doctrine at length, and if 1 recur to it, it is only because its 
somewhat indiscriminate application in this country has attracted to it 
a cloud of prejudice, much of which, when kept within reasonable limits, 
the doctrine certainly does not deserve. The real truth seems to be that 
the doctrine is in some measure a ‘survival/ and poiuts to times when 
a conveyance was a transaction which never could take place secretly, 
while a mere agreement was not attended with any such publicity. In 
these days, when the title to real property passes by mere writing, a 
conveyance may be attended with as little publicity as an agreement to 
transfer at a future time, and it is this feeling apparently which has led 
tp the extension of tins doctrine to real rights. In all enlightened sys- 
tem* «f jurisprudence, however, the somewhat cumbrous formalities 
whw|i Opr forefathers insisted upon as a protection against fraudulent 
pratfices, are gradually giving way to a system of Registration of 
Assurances. 
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The question whether a security is available against a purchaser 
from the mortgagor without notice of it, was raised in the Calcutta 
High Court in the ease of Maharajah Motmhur Bus: Singh Bahadoor v. 
Bhikha Chowdkry , and was auswered in the affirmative. Sir Barnes 
Peacock, in giviug the judgment of the Full Bench, observed : u As to 
the second ground which has been raised for our opiuion, — namely, that 
the purchaser under the bill of sale was a bond fide purchaser without 
notice, aud therefore entitled to priority, — if the bond was really and 
bond fide executed before the date of the defendant's purchase, it would 
primd facie be entitled to priority, and the defendant could not, accord- 
ing to the decision in the case of Verden Seth Sam v. Luck pa Ur// Boy/ee 
Lallah (Marshall's Reports, p. 461), succeed without proof that he was 
a bond fide purchaser lor value without notice. But even if the defen- 
dant were to satisfy the Court upou that poiut, he would not, in my 
opinion, be entitled to priority, unless the plainlitf was bound to give 
notice of his bond. If he was not hound to register it in order to retain 
priority over subsequent purchasers for value, I do not see what notice 
he could give, or was bound to give. The mere charge upon ail estate 
does not give a right to the possession of title-deeds; and even if it 
would, the plaintiff in the present case had a charge, not upon the ou- 
tire estate, but only on one or two villages, which would not give him 
a right to the possession of the title-deeds to the whole estate. 

“ Hut if the defendant should prove that he was a bond fide pur- 
chaser for value, he would throw the onus on the plaintiff of proving 
that he actually advanced tkc money as alleged in the bond creating the 
charge, aud that the bond was executed before the defendant's purchase." 
(5 W. R., 63. See also 4 Madras, 434 ; 5 Madras, 457.) 

Mr. Justice Campbell, who was of a different opinion, pointed to 
the “ frightful consequences which may result if it be established as law 
that a lien on real property without either publication or possession > 
will suffice to defeat the most cautious purchaser." u I should fear," 
adds the learned Judge, “ that in this country the result would be an 
entire insecurity of titfc ; that it would bfe impossible for any man by 
any amount of caution to buy real property with any confidence or any 
security that secret lien-holders may not Start up with documents (or 
possibly even asserting verbal engagements) proved, as proof here goes, 
and which he cannot disprove, and may defeat or harass him." (5 W. 1 
it., 67.) 

It is impossible to deny that there is a good deal of truth in these 
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observations. In countries where the Roman doctrine of hypothecation 
obtains, tho evil is guarded against by the device of public hypothec 
boohs, and the same purpose is served by the new system of registration 
which has been introduced into this country siuce the passing of tire 
16th Act of 1864. 

The fact that hypothecation confers a real right seems also to have 
been overlooked in some of the earlier cases on the Statute of Limita- 
tions, iu which it was held that a mortgagee was bound to enforce bis 
security within the time limited to suits for breaches of contracts. 
( Seelttl Singh v. Baboo Sooraj Box. 6 W. R., 318, siuce overruled. See 
Samar 1] ossein v. Shazada Golam Mohamed , 9 W. R., 170.) In the 
last case it was held that a suit to enforce a security is a suit to recover 
an interest in immoveable property within the meaning of clause 12 of 
the first section of Act XTV. of 1859. It must not, however, be under- 
stood that the same extended period was allowed to the mortgagee to 
sue ou the covenant which must be. enforced within the same period as 
any other contract. (10 W. R„, 379 ; 10 W. R , 56.) The new Limi- 
tation Aat lias, by Art. 182, Schedule II., expressly provided for suits 
“ for money chargod upon immoveable property/' and the period of li- 
mitation is Btated to be twelve years from the time when the money 
becomes due. It would seem, although the language is not very pre- 
cise, that, as under the old law, the remedy on the covenant must still 
be sought within the period limited for contracts. 

It follows from what I have said as to the nature of the right creat- 
ed by a simple mortgage, that a suit to enforce the security must, like 
any other suit for land, be brought in the Court within whose jurisdic- 
tion the land is situated, although the remedy against the person may 
have to he sought iu a different forum. There is indeed a ease at 9 
Bombay, page 12, in which a different view is taken, but I presume it 
cannot be supported. (See 18 W. R., 269; 18 W. R., 287.) As the 
law was understood before the Pull Bench ruling in Horan CAunder 
G hose’s case (23 W. R., 187), it was of the utmost importance to the 
plaintiff to bring his suit in the proper Court, as no other Court than 
ibnf, within whose jurisdiction the laud was situated, could make a de- 
cree expressly directing a sale of the mortgaged property ; and this 
declaration was always sought by the mortgagee, although the mortga- 
gor had not in anjr way parted with his interest in the property either 
iby asaloona second mortgage. It is true that, under a recent ruling 
of tire Caleutta High Court, a' mere money decree is, as between the 
, parties* as .good as a decree for sale, tyut the mortgagee would certainly 
act tigfely in expressly asking for the usual decree for sale, which, as I 
. have ilteady explained, can only be made by the Court within whose 
local Emits the land is situated. 
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PRINCIPLES OP THE INDIAN PENAL CODE. 

[4a explained by the original framers and laid before the Governor 
General of India in Council in the year 1837.] 

Note D. 

(In continuation of page 267,) 

On the Chapter op Offences relating to the Army and Navy. 

A few words will explain tbe necessity of having some provisions 
of the nature of those which are contained in this Chapter. 

It is obvious that a person who, not being himself eubject to Mili- 
tary law, exhorts or assists those who are subject to Military law to 
commit gross breaches of discipline, is a proper subject of punishment. 
But the general law respecting the abetting of offences will not reach 
such a person j por, framed as it is, would it be desirable that it should 
reach him. It would not reach him, because the Military delinquency 
which he has abetted is not punishable by this Code, and therefore is 
not, in our legal nomenclature, an offence. Nor is, it desirable that the 
punishment of a person not Military who has abetted a breach of Mili- 
tary discipline should he fixed according to the principles on which we 
have proceeded in framing the law of abetment. We have provided that 
the punishment of the abettor of an offence shall be equal or propor- 
tional to the punishment of the person who commits that offence : and 
this seems to us a sound principle when applied only to the punish- 
ments provided by this Code. But the Military penal law is, and must ne- 
cessarily be, far more severe than that under which the body of the people 
live. The severity of the Military penal law can be justified only by 
reasons drawn from the peculiar habits and duties of soldiers, and from 
the peculiar relation in which they stand to the Government The ex- 
tension of such severity to persons not members of the military profes- 
sion appears to us altogether unwarrantable. If a person not Military 
who abets a breach of Military discipline should be made liable to a pu- 
nishment regulated, according to our general rules, by the punishment 
to which such a breach of discipline render^ a soldier liable, tbe whole, 
symmetry of the penal law would be destroyed; He who should induce 
a soldier to disobey any order of a commanding officer would be liable 
to be punished more severely than a daooit, a professional thug, an in- 
cendiary, a ravisber, or a kidnapper. We have attempted 1 in this 
Chapter to provide, in a manner more consistent with the general cha- 
racter of the Code, for the punishment of persons who, not being Mili- 
tary, abet Military crimes. 

2 2 
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Note E. 

On the Chapter op the Abuse of the Powers op Public 
Servants. 

This Chapter is intended to reach offences which are committed by 
public servants, and which are of such a description that they can be 
committed by public servants alone. 

We have found considerable difficulty in drawing the line between 
public servants and the great mass of the community. We hope that 
the description which we have given in Clause 14 will be found to com- 
prehend all those whom it is desirable to bring under this part of the 
law, and we trust that, when the Code of procedure is completed, this 
description may be made both more accurate and more concise. 

Those offences which are common between public servants and other 
members of the community, we leave to the general provisions of the 
Code. If a public servant embezzles public money, we leave him to the 
ordinary law of criminal breach of trust. If he falsely pretends to have 
disbursed money for the public, and by this deception induces the 
Government to allow it in his accounts, we leave him to the ordinary 
law of cheating. If he produces forged vouchers to back his statement, 
we leave him to the ordinary law of forgery. We see no reason for 
punishing these offences more severely when the Government suffers by 
them than when private people suffer. A Government, indeed, which 
does not consider the sufferings of private individuals as its own, is not 
only selfish, but short-sighted in its selfishness. The revenue is drawn 
from the wealth of individuals, and every act of dishonest spoliation 
which tends to render individuals insecure in the enjoyment of their 
wealth, is really an injury to the revenue. On every account, therefore, 
we think it desirable that the property of the State should, in general, 
be protected by exaotly the same laws which are considered as sufficient 
for the protection of the property of the subject. 

We are not without apprehension that we may be thought to have 
treated the transgressions of public servants too favorably, to have passed 
by without notice some malpractices which deserve punishment, and, 
wber e we have provided punishments, to have seldom made those pun- 
ishments sufficiently severe. 

It$s true that we have ^altogether omitted to provide any punish- 
, Hifint j^r some kinds of misconduct on the part of public servants. It is 
.true also that the punishment which we propose in this Chapter are not 
( >jfs&exiUy proportioned either to the evil which the abuse of power pro- 
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duces, or to the depravity of a mao who, having been entrusted with 
power for the public benefit, employs that power to gratify his own 
cupidity, or revenge. 

But it is to be remembered that there is a marked distinction be- 
tween the Penal Clauses contained in this Chapter and the other Penal 
Clauses of the Code. In general a Penal Clause sets forth the wliole 
punishment which can be inflicted on an offender by any public autho- 
rity. The penalty of theft, of breach of trust, of cheating, of extortion, 
of assault, of defamation, baa been fixed on the supposition that it is the 
whole penalty which the criminal is to suffer, and that no power in the 
State can make any addition to it. But the penalty of an offence com- 
mitted by a public functionary in the exercise of his public functions 
has been fixed on the supposition that it will often be only a part, and 
a small part, of the peualty which he will suffer. It is in the power of 
the Government to punish him for many acts which the law has not 
made punishable. It is in the power of the Government to add to any 
sentence pronounced by the Courts another seutence which will ofteu be 
even more terrible. To a man whose subsistence is derived from official 
emoluments, whose habits are formed to official business, and whose 
whole ambition is fixed on official promotion, degradation to a lower 
post is a punishment ; dismissal from the public service is a punishment 
sufficient even for a serious offence. The mere knowledge that his cha- 
racter has suffered in the opinion of those superiors on whom his ad- 
vancement depends probably gives him as much pain as a heavy fine. 

This is to a great degree the case in every country, and assuredly not 
less in India than in any other country. Indeed those servants of the 
Company by whom all the higher offices in the Indian Government are 
filled entertain a feeling about their situations very different from that 
which is fouud among political men in England. It is natural that they 
should entertain such a feeling. They are set apart at an early age as 
persons destined to hold offices in India. Their education is conducted 
at home with that view. They are transferred when just entering on 
manhood to the country which they are to govern. They pass the best 
years of their lives in acquiring knowledge which is most important to 
men who are to fill high situations in India, but which in any other walk 
of life would bring little profit and little distinction, in mastering lan- 
guages which, when they quit this country, are useless to them, in $tt*. 
dying a vast and complicated system of revenue which is altogether 
peculiar to the East, in becoming intimately acquainted with the inter* 

2 « 2 
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esfcs, the resources, and the projects of potentates whose very existence 
is unknown even to educated men in Europe. To such a mau, dismissal 
from the service of the Indian Government is generally a very great cala- 
mity. His life has been thrown away. It has been passed in acquiring 
information and experience which, in any pursuit to which he may now 
betake himself, will be of little or no service to him. There are therefore 
few covenanted servants of the Company who, even if they were men desti- 
tute of all honorable feeling, would not look on dismissal from the service 
as a most severe punishment. But the covenanted servants of the Com- 
pany are English gentlemen, that is to say they are persons to whom the 
ruin of their fortunes is less terrible than the ruin of their characters. 
There are few of them, we believe, to whom an intimation that their 
integrity was suspected by the Government would not give more pain 
than a sentence of six months imprisonment for an offence not of a dis- 
graceful kind, and to many of them death itself would appear less dread- 
ful than ignominious expulsion from the body of which they are mem- 
bers. < 

Thus dismissal from the public service is a punishment exceedingly 
dreaded by public functionaries, and most dreaded in this country by the 
highest class of public functionaries. Nor is this all. It is not merely 
a severe punishment, but it is also a punishment which is far more likely 
to be inflicted than many punishments which are less severe. Those who 
are legally competent to inflict it are bound by no rules, except those 
which their own discretion may impose on them. For what kind and 
degree of delinquency they shall inflict it, by what evidence that delin- 
quency shall be established, by what tribunals the enquiry shall be con- 
ducted, nay whether there shall be any delinquency, any evidence, any 
tribunal, is absolutely in their breasts. They may inflict this punish- 
ment, and may be justified in inflicting it for transgressions which are 
not susceptible of precise definition, and which have not been substan- 
tiated by decisive proof. They may be justified in inflicting it because 
many petty circumstances, each of which separately would be too trivial 
<;or notice, have, when taken together, satisfied them that a functionary 
i4 unfit for any public employment. They may be justified in inflicting 
it ifecatiise they strongly suspect him of guilt which they cannot bring 
bin| by evidence to which a Ziilah Judge would pay any atten- 
tion*; ‘;|Kost of what we have said of the punishment of dismissal from 
office fippUes, though not in the same degree, to the slighter punishments 
ceniure, suspension* and removal from a higher to a lower post. 
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We have shewn that public functionaries are liable not only to the 
punishments provided by this Code, but also to other peculiar punish- 
ments of great severity, It seems therefore to follow that, if those who 
possess the power of inflicting these peculiar punishments can he trusted, 
some malpractices of public functionaries may be saielv leit unnoticed 
in this Code, and that other malpractices need not be visited with legal 
punishment so rigorous as their enormity might seem to merit. Tbo 
Executive Government, iu our opinion, deserves to be trusted. At all 
events it must be trusted. For it is quite certain that no laws will 
prevent corruption and oppression on the part of the servants of the 
Indian Government, if that Government is inclined to screen the offen- 
ders. The Government, to say nothing of the vast influence which it can 
indirectly exert, appoints, promotes, and removes Judges at its discre- 
tion. It can remit any sentence pronounced by the Courts. It can, 
therefore, if it be not honestly disposed to correct official abuses, render 
any penal clauses directed against sucli abuses almost wholly inopera- 
tive. And if it be honestly disposed, as we firmly believe that it is, to 
correct official abuses, it will use for that purpose its power of rewarding 
and puuishing its servants. 

It will be seen that we propose, under Clause 138, to punish with 
imprisonment for a term not exceeding three years, or with fine, or both, 
the corruption of public functionaries. The punishment of fine will, we 
think, be found very efficacious in cases of this description, if the Judges 
exercise the power given them as they ought to do, and compel the de- 
linquent to deliver up the whole of his ill-gotten wealth. 

The mere taking of presents by a public functionary, when it 
cannot be proved that such presents were corruptly taken, we have 
made penal only in one particular case to which we shall hereafter call 
the attention of His Lordship in Council. We have not made the 
taking of presents by public functionaries generally penal ; because, 
though we think that it is a practice which ought to be carefully watch- 
ed and often severely puuished, we are not satisfied that it is possible 
to frame any law on the subject which would not # be rendered inopera- 
tive either by its extreme severity or by its extreme laxity. Absolutely 
to prohibt all public functionaries from taking presents would be to pro* 
hibifc a son from contributing to the support of a father, a father from, 
giving a portion with a daughter, a brother from extricating a brother 
from pecuniary difficulties. No Government would wish to prevent 
persons intimately connected by blood, by marriage, or by friendship 
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from rendering services to each other ; and no tribunals would enforce a 
Jaw which should make the rendering of such services a crime. Where 
no such close connexion exists, the receiving of large presents by a pub- 
lic functionary is generally a very suspicious proceeding. But a lime, a 
wreath of flowers, a slice of betel nut, a drop of atar of roses poured on 
his handkerchief, are presents which it would, in this country, be held 
churlish to refuse, and which cannot possibly corrupt the most merce- 
nary of mankind. Other presents of more value than these may, on 
account of their peculiar nature, be accepted without affording any 
ground for suspicion. Luxuries socially consumed according to the 
usages of hospitality are presents of this description. It would be un- 
reasonable to treat a man in office as a criminal for drinking many ru- 
pees worth of Champagne in a year at the table of an acquaintance, 
though if he were to suffer one of his subordinates to accept even a sin- 
gle rupee iu specie, he might deserve exemplary punishment. 

It appears to us therefore that the taking of presents where a cor- 
rupt motive cannot be proved ought not, in general, to be a crime 
cognizable by the Courts. Whether in any particular case it ought 
to be punished or not, will depend on innumerable circumstances 
which it is impossible accurately to define, on the amount of the 
present, on the nature of the present, on the relation in which 
the giver and receiver stand to each other. Suppose that a wealthy 
English agent who is interested in a young civil servant of the 
Company were to pay the debts of that civil servant. Or sup- 
pose that a Resident were to furnish money to enable his invalid Assis- 
tant to proceed to the Cape. In these transactions there might be no* 
thing which the most scrupulous could disapprove. But the case would 
be widely different, if a wealthy native Zemindar were to pay the debts 
of a Collector of his District, or if any of the Officers at the Residency 
were to receive money from the Miuister of a foreign power. In such a 
case, though it might be impossible to prove a corrupt motive, we think 
that the Government would be inexcusable if it suffered the delinquent 
remain in the public service. 

■jjf .. We have hitherto put only extreme cases, cases iu which it is clear 
that the taking of presents ought not to be punished, or cases in which 
|i is plear that the taking of presents ought to be severely punished. 
Sttfc ' between the extremes lift an immense variety of cases, some of 
which call for fevfte punishment, some for milder punishment, some for 
some for gep^e adpaonition, while some ought to be tolerated. 
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We have said that if a Collector were to accept a large present of money 
from a wealthy native Zemindar, he would deserve to be turned out of 
the service. Bat if the Collector were to accept such a present from au 
English Indigo Planter, the case would be different. The Indigo 
Planter might be bis unde, his brother, his father-in-law, his brother- 
in-law. In that case there might be no impropriety in the transaction. 
Again, if a native in the public service were to accept a present from a 
Zemindar who was connected with him by blood, marriage or friendship, 
there might be no impropriety in the transaction. 

By the act of Parliament to which the malpractices of the first 
British conquerors of India gave occasion, the servants of the Company 
were forbidden to receive presents from Asiatics, but were left at liberty 
to receive presents from Europeans. The legislators of that time appear 
to have proceeded on the supposition that the servants of the Company 
would all be Englishmen, and that no Englishman would ever have any 
such connection with any native as would render the receiving of pre- 
sents from that native unobjectionable. • 

Natives are now declared by law to be competent to hold any post 
in the Company’s service. It would evidently be improper to interdict 
an Asiatic in the service of the Company from receiving pecuniary assis- 
tance from his Asiatic father, or from receiving a portion with an Asia- 
tic bride. It seems to us therefore that the rule laid down by Parlia- 
ment, though it will still be in many cases an excellent rule of evidence, 
ought not, under the altered circumstances of India, to continue to be a 

llf? leoflaw - 

Again: it ought to be remembered that the European and native 
* races are not at present divided from each other by so strong a line of 
: separation, as at the time when the British Parliament laid down the , 
rule which we are considering. The interval is still wide, but it by no 
means appears to us as it appeared to the legislators of the last gene- 
ration to be impassable. It is evident therefore that the rule formerly 
laid down by Parliament is constantly becoming less and less applicable 
to the state of India. On these grounds we bave*tbought it advisable 
to leave this matter to the Executive Government, which will doubtless 
promulgate from time to time such rules as it may deem proper, and 
will enforce submission to those rules by visiting its disobedient ser* 
vants with censure, with degradation, or with dismissal from public 
service, according to the circumstances of every case. 

We have thought it desirable to make one exception. We propose 
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that a Judge who accepts any valuable thing by way of gift from one 
whom he kuows to be a Plaiutiff or a Defendant in any cause pending 
in his Court shall be severely punished. This rule is not to extend to 
the taking of food in the interchange of ordinary civilities. It appears 
to us that the objections which we have made to a general law prohibit- 
ing the receipt of presents by public functionaries do not apply to this 
Clause. The rule is clear and definite. The practice against which it 
is directed is not a practice which ought sometimes to be encouraged, 
and sometimes to be tolerated. It ought always, and under all circum- 
stances, to be discouraged. It, therefore, appears to unite all the cha- 
racteristics which mark out a practice as a fit object of penal legislation. 

The only other penal provision of this Chapter to which we tuink 
it necessary locall the attention of his Lordship iu Council is that which 
is contained iu Clause 149. 

We are of opinion that the preceding Clauses, and the power which 
the Government possesses of suspending, degrading, and dismissing pub- 
lic functionaries will be found, sufficient to prevent gross abuses. But 
there will remain a crowd of petty offences with which it is very dffi- 
cult to deal, offences which separately are too slight to be brought be- 
fore the criminal Tribunals, which will sometimes be committed by good 
public servants, and which therefore it would be inexpedient to punish 
by removul from office, yet which will be very often committed if they 
can be committed with impunity, and which, if often committed, would 
impair the efficiency of all departments of the administration, and would 
produce infinite vexation to the body of the people. 

By the existing laws of all the Presidencies a summary judicit/ 
power is given in certain cases to certain official superiors for the purpose 
of restraining their subordinates. We are inclined to believe that this is a 
wholesome power, and that it has, in the great majority of cases, been honestly 
employed for the protection of the public. We propose therefore to adopt 
the principle, and to make the system uniform through all the provinces 
of the Empire, and through all the departments of the public service. 
Wo propose that a public functionary who is guilty of neglect of duty, 
who treats his superiors with disrespect, or who disobeys the lawful 
order* given by them for his guidance, shall be liable to a fine not ex- 
ceeding ihl official pay which ho receives in three months. In default 
$ payment he Will he liable (Sfee Clause 54) to seven days* imprisonment 
* t*i the Code of Procedure we think that it will be proper to provide 
that fthe power of awarding this penalty shall be given, not to the ordi- 
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nary tribunals, but to the official superiors of the offender. Thus if* a 
subordinate officer employed in the collection of revenue should iomtt? 
this penalty it wilt be imposed by the Collector, and the appeal will 
probably be to the Board of Revenue. If an officer employed to ekectiter 
the process of a Zillah ' Court should neglect his diityv the fine will be 
imposed by the Zillah Judge, afid the appeal will probably be to the 
Sadder .Court. ' If the offence should be committed by aTide Waiter, 
the Collector of Customs for the port will probably impose the penalty, 
and the appeal will be" to the Board of Customs; These instances we 
give merely ! as illustrations of what, at present,. appears to ua desirable. 
The details bf this part of the law of procedure cannot be arranged with- 
out much consideration and enquiry. 

One important question still remains to Be considered. ' We are of 
opinion that we have provided sufficient punishment for the public ser- 
vant wbo receives a bribe. But it may be doubted whether we -have 
provided sufficient punishment for the person who offers' it. The person 
who, without any demand express or .implied on the part of apobub 
servant, volunteers an offer of a bribe, amLincUices that public servant to 
accept it, will be punishably p,i\dei; )^q < geq^rajljful^ ^)ptaip.ed in Clansa 
88 as 4R , .ifnsti^ato^r. Rot r thft ppr^n r; com^iqs *}% a d^man^ 
however' signified, ( pn. the part of a t publio Bei;vant, cannot be tcpnni jje^red 
as guilty of instigating that public servant to, receive a brifye. We dd 
not propose that such a person shall be liable to any punishment, andf, 
as this omission may possibly appear censurable to many persons, we 
: , ,are desirous to explain 1 oiiV te'dso'Ud.’ , : * * *’*■ 

11 ! In* Alb states of society tb® receiving uf a bribefis jrhad'riotiOu,. and 
may properly be made punishable. But whether the gitrjfl'gof utbabu 
i ought or ought not to be punished is aquesripij ofy 

• short and general answer. There are counfries ip whicl^ tj^^iyer of a bribe 
ought tp. bp.morp severely punished tban^the receiver. jT^ire arp coun- 
tries, on the other hand, m which the 'giving of^a bribe may'ie wbttfc 
it is not desirable to visit with any- punnshmlftt/ In^'ciunVr^'ailuitefi 
like England, the giver of a bribe is gett 

punishment than the receiver.^’TliB *?Vfcr is feneraMy thS tempter, tint 
receiver is the tempted. The giver is generally rich, powerful, well 
educated, the receiver needy and ignorant. The giver is under nor appre- 
hension of suffering any injury if he refuses to give. It is not by /ear, 
bat by ambition that be is generally induced to part with Ida money. 
Such a person is a proper subject of punishment. But there are countries 


r r 



338 


THE LEGAL, COMPANION 


l V OL. VI. 


where the case is widely different,— where raed give biibee to Magis- 
trates from exactly the same feeling which leads thefh to givi their 
parses to robbers, or to pay ransom to pirates,— where men give bribes 
because no man can, without a bribe, obtain common justice, launch 
countries we think that the giving of bribes is not a proper subject of 
punishment. It would be as absurd, in such a slate of society, to rw 
proach the giver of a bribe with corrupting the virtue of public servants, 
as it would be to say that tie traveller who delivers his money when a 
pistol is held to his breast corrupts the virtue of the highwayman. 

We would by no means be understood to say that India, under the 
British Government', is in a state answering to this last description. 
Still we fear it is undeniable that corruption does prevail to a great ex- 
tent among the lower class of public functionaries, that the power Which 
those functionaries possess renders them formidable to the body of the 
people, that in the great' majority of cases tb6 received of the bribe is 
really the tempter^ and that the giver of the bribd is really acting in self 
defence. ' ' 

Under these citcumstanccs we are Strongly of opinion thftt it would 
he unjust and cruel to punish the giving of a bribe, in aby case in Which 
it could not be proved that the giver bad redliy by bis instigations cor- 
rupted the virtue of a public servant who, uuiess temptation bad been 
put in hie way, would have acted uprightly. ‘ 
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was started in August last and is being regularly issued. We 
have been favoured with four numbers from the beginning* 
We find them to be neatly got up and very well conducted 1 . 
If the projectors are sufficiently encouraged by the public^ 
which we hope they will be, we doubt not that the Indioh 
Law Journal will be a success and will find its way into the 
library of every Inctfhn lawyer. The following extract from 
the last number, in our. hands will clearly show that the jour* 
nal is truly commendable : — 

« THE HINDU LAW OP ADOPTION. 

(By Rao Bahadoor Mahadev Govind Ranade, First Gass Subordinate 

Judge at Naseii.J ‘ 

We propose to discuss in this paper a point of considerable impor- 
tance in the Hindn Law of Adoption, upon which, as far as we can me* 
no final decision has yet been given, and the authorities, such as they 
are, conflict with one another. The point may he briefly stated in the 
following words. Is the observance of Homa sacrifice essential to con- 
stitute a valid adoption in the Brahmin or rather the Dwija castes in 
the sense that its omission invalidates a duly made gilt and acceptance? 

On all points of law, when they arise before the Courts in British Iu- 
dia, the question is not so much what the law as laid ddwtl in the saerqd 
text-books is, ns.pwhat has, been the way in which' these texts have been 
understood and interpreted by the Courts. ■There' is a difference on this 
head between written law proper and unwritteu law, . In the case of the 
formath judicial decisions do npt make the jaw, they only declarethe 
law. In. tbs ca«s of unwritten law or usage or customary ofcotnnjou 
law, judicial decisions have in part a legislative function, they both 
make nnd declare, the law. In the case of written lawy oversights and 
mistakes may b$, corrected by special legislation,— and there isoaly 
one . text to, be interpreted, , In the esse of nn w^ttCn lair*, such 
subsequent correction is often impossible, and the law hUs to begathered 
from various and conflicting texts by a process of reasoning Wbiob has 
been a work of sufficient magnitude to be raised into a technical science by ' 
itself. It is very necessary to bear these distinctions in JfciniL More- 
over, Hindu law-texts were written many hundred years a£o. It it 
therefore quite impossible in the nature of things ttyt tfe^oan ; be 
made to suit sil the. varying conditions of time, place, and manners. 

rr St '■ 0 
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The only way to escape from this difficulty allowed by the Sbastras is 
through the medium of raising the customs of faculties, tribes, trades, 
and countries, into an equal importance with the law- texts, and thus 
controlling the rigi^t option pf the latter. ^ All the Smriti-texts recognize 
this superior power of customary law. It is in reference to these re» 
qpiremen ts that Mr’ Justice .Holloway in 2 Madras High Court Reports, 
P. 227 Observes that, a wise because just policy ^as secured to the Hin- 
dus tliei’r ownlaw^bflnh^erithbce, bilt this woftld Wome a boon of very 
q^telhtftoii^ible 'Vkliid 1 / if is fe : ¥emalh Aa'rr#Wdd td th‘4 positive dog- 

mas collectable from the text- writers, and* if ^ita 1 principles are .not to re- 
ceive* that interpretation which must necessarily 'have followed from an 
unchecked development proceeding from the nature aqd origin of these 
principles. Looking at the reason for, a positive rule of law, the proper 
principle of interpretation, is to" bring within the rule everything which is 
manifestly within the reason of it. Sf i^is rule off interpretation is nar- 
rowed in its application to statutes,' tlie true reason of the ' remedy is 

such reiii&& ^ ^CofiyUMde !i frotA / ihfe wbMds 6T the statute. But the 

« 

priii’dipteis^ properly ah'd necessarily applied tC judiciary law. The, 
works of text-wriWs'faf toore : nearly resemble judicial decisions than 
Statutes. Ob this principle the authorities as to the nature of the assent 
of; kinsmen to -adoption must be dealt with, and should the authorities 
Jbe inconsistent with the reason of the rule, —they must be ..overruled, or 
jlicir omissions should .be supplied.” . 

Tips was said with reference to. one disputed question regarding 
the low of adoption, but it has a wider application. In another case, 
the Collector of Madras v». Ramliuga Shutputy, the Privy Council 
laid ‘ down that *' that the duty of a European judge (and for the same 
reason of Subordinate native judges) in administering Hindu law is not 
so. much to. inquire whether a. disputed doctrine is fairly dedncible from 
the earliest ; authorities, as to ascertain whether it has been received by 
the particular -school which governs the district whence the case comes 
and, whit appears to us to be of far more consequence, whether it has 
been sanctioned by usage. .Clear proof of usage will odt, weigh the writ, 
-taa te^ts.” . It follows from the general considerations suggested be- 
tCre^ab'd from the decisions of the Judges quoted at length, that in de- 
e^jiiag q^tihas of Hindu law, judicial decisions must be first consult* 
are not 'blear nor binding the next authority is 
«rftoS(^If theiie-%.’;jf<> avidenee.'of custom one Way or the other, the 
r school, which obtaiasin the district whence the 
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case comes, ought to govern, and lastly, the law-texts generally. We 
have deemed it necessary to lay down this order of priority because, at 
times, it is tried to make out that it was the duty of the judges, especial- 
ly native judges, to accept the interpretation of the texts as found in 
the old law-books, and' to give effect to it in the same unreserved man- 
ner with which the text of the statute law is followed, If these texts 
had the efficacy of written law, it Would have been our duty to give 
such effect, but the principle of interpreting what i fc essence and effect 
is customary or unwritten law is entirely different, and the order of pri- 
ority laid down above must be followed. 

We shall proceed now to discuss the question whether sacrifice or 
Homa is essential to the validity of adoption in "the sense that the 
absence of it invalidates adoption. Looking first to the judicial deci- 
sions, there is one remark to be made in this place, namely, that the law 
of adoption as interpreted in Southern, and especially in Western India, 
is much more liberal in all respects, i. e., is less restrained by forms and 
restrictions, than the law of Mithila an$ Bengal, In carefully systema- 
tizing the decisions of the various High Courts on the question of whit 
constitutes the essence of Hindu adoptions, it is very necessary to bear 
this consideration in mind. It will * be also necessary to bear in miud 
that the ’casSsi make a very important distinction between Sagotra adop- 
tion, especially the adoption of a nephew, and the- adoption -of strangers 
of a different gotra. ‘ We shall first cite the Bombay cases on the poiut. 

(1) The first Bombay case is reported in 2 Borrodaile, P 75. In 

this case it was held that the Adoption bf a nephew by his uncle is legal, 
if performed by word of mouth alone. The decision in this case was 
passed upon a Vjavaetlm of the Sbastri to the effeet that the perfor- 
mance of burnt sacrifice and other ceremonies in the adoption of\g bro- 
ther's son is not expressly demanded. The Shastri referred to Yama 
Smruti as his authority; the text quoted is— “ Burnt sacrifice is not en- 
joined at the adoptiou of a daughter's* or brother's son; The adoption 
is completed by word of mouth alone. Whereupon on the point e>£ 
death; a brother's son may be adopte4 as a son either with or without a 
barut sacrifice." We Lave not been able to trace this text iu the copy 
of tbe 'Yfttoa Smruti in our possession. *, , 

(2) Tbe Sbastrj’s Vyavastba, however, ipust have some valid found- 
ation, because in Steed's Collections;^ Caste #nd Customs law, it i* 

* The adoption of daqg|g|i-rY«on end sifted . *Oa i. permitted uwgg tbeSudra. ua]v. 
See W«,and BuhlerVHutdd Law, 148 (2a<| BJ.) dm Hiuilu Law, 83<4th.E4i), 




342 


THE LEGAL COMPANION, 


[Vol. VI. 


mentioned that Horn a or fire-sacrifice is not necessary in the adoption of 
a brother's or daughter's son or younger brother, which are performed 
by Vukdan or veibul grift. There is a reference to Bhalchundra Shastri, 
and to the case reported before from 2 Bor., P. 75. 

(8) There are two cases in the Sadar Diwani Adalat reports to 
the same effect. The first case Abaji Dinkar vs Gungadhar Wasudeo 
is reported in 3 Morris, part Gj if P- 420. Among many other points which 
were decided inthfirf case, namely,* that a widqw may adopt without her 
husband's consent an eldest and *only son of the giver without the sanc- 
tion of the ruling power, the question of t bn necessity rof ceremonies 
and of the fire-sacrifice was also raised and decided in the negative. 
The judge of the District Court Mr. Remington, whom the present Chief 
Justice has favourably noticed iti bis judgment in the Kbandesh case, re- 
marked that “ with respect to tile usual ceremonies performed, all that 
is required to make adoption valid is the giving, and the taking, and the 
Witnesses state this took place." 

Mr. Frerte in appeal confirmed this decree, holding that, though an 
adoption with the sanction of Government and m the pnasence of rela- 
tions and {fiends and accompanied with religious attest iatbe^best adop* 
tion, still one, in which the gift of the child and thetaeeeptanee of the 
child is manifested by an act, is a good adoption, c Me* JBarrison, 
the other Sadar Judge, slightly differed from this. view, and held that 
in a case of exigency, such Os the* dying momenta of a person may 
present, —be ean adopt a son without any forms save the giving and 
receiving. Such person may be qualified to perform* his funeral obse- 
quies. As to succession,' his filial rights would not be established. 
Ceremonies ensure publicity which the interests of society demand " 

The decision was passed in accordance with the view of Mn Frere. 

(4) In^ another case reported in the same volume^ the adoption 
was upheld though ‘it was found that the rite* Was unattended with 
all the publicity and ceremony usual, on* 1 the ground'Chieflf tbat the 
natural tAthfer had given bit consent to the gift/ dBoth these cases 
related to Brahmins, and the person adopted was a Sagofcro member of 

the family. ; 

Iu |( ,8. A. 185. Jaganatb bin Ramkrishna r». Radhabai, the 
;f*bt wife to recover certain property by right of inheritance as an 
fW claim , was # thrown out by both tbe lower Courts on 
jj$jt gr|uml that Datta Homa wee not performed*. In special appeal, 
jp, H|t| Court (Newton and Warden, J. J.) held that “ the ceremony 
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of sacrifice to fire was not essential to tbe validity of adoption.” Tbia 
case wasdecided On tbe 22nd of August 1865. 

Taking ' Alt these cases together, they form a connected and .consist 
tent chain of judicial decisions commencing from tbe introduction of ' 
British ftile in this- country, and coming down to onr own times. 

(d) Ih 'tbe case' of Keshawa Kome Dhondlingnppa vs. Ningappa 
Manappa,'S. A. 645' of 1666 (Warden and Gibbs, J. J.) tbe Court held — 
that as 'the parties were not brahmins, proof of giving and receiving in 
adoption was enough. * 

The implication ! Suggested by the qualification in. this case loses all 
its force when it is' placed side by side with the authorities quoted before. 
We may therefore Conclude that the current of judicial decisions is alto- 
gether in favour of 1 the view that when gift and acceptance are mani- 
fested by overt act, the observance of ceremonies and the performance 
of the sacrifice are not essential' in-the sense that their omission invali- 
dates an adoption. * ' . - 

(7) Passing over to the decisions of the other' High Courts, there 

is first the decision Of* the Privy Council in a base on' appeal before them 
from the Madraa Presidency reported in 2 Knapp/ page 294, where their 
Lordships incidentally observed that f ‘ neither written acknowledgments 
nor the performance of religious ceremonies were essential to the vali- 
dity of an adoption." 

(8) A' later decision of the Madras High Conrt has placed this 
point beyond dispute- so far as the law of that Presidency is concerned. 
It was held in this -case, reported in' 4 Madras High Conrt Reports, 165, 
that the proof of the performance of ceremonies was not essential to 
the establishment of a valid Brahmin adoption. 

(9) In tbls case two early cases decided by tbs elder Strange were 
cited in which it was held that "obligation to fire is not essential to the 
validity ' of adoption. Tbe operative part of tbe ceremony seems to be 
tbe gift and the acceptance, the rest is matter of customary solemnity, 
of decorum, of charity, and conviviality, voting unde; different circum- 
stances in different parts of Tndia, or at least , in the idea of different Pan- 
dits and 8hastris but one opinion is common to all, that nothing of this 
kind is so essential to the act as being mistaken or otnitted can have 
the effect of invalidating adoption,” There most be giving and receiving, 
manifested by an overt act, beyond this nothing is absolutely necessary. 
Invitation to tbe Bajn and to the kinsmen is merely intended to se<p?e 
greater solemnity to the thing, so as to obviate all doubts regarding sue- 
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cession. Awl even with, regard to tLe sacrifice of fire, important us it 
may be deemed in a spiritual point of view, it is so for Brahmins only, 
for they alone can recite the texts ; and even with regard to them, it is 
not essential to the efficacy of the rite for civil purposes.” 

(10) In this decision of the elder Strauge, Mr. Colebroolte and 
Mr. Ellis both agree, though the younger Strange and Mr. Macnagh- 
ten have held an adverse vfew, The Madras High Court in the case 
quoted before combated the views of these latter authorities, and over* 
ruled the text-writers and with them the dicta contained in the texts. 

(11) So far therefore as the law of Western and Southern India 
is concerned, the .authorities, are clearly in favour of upholding the valU 
dity of an adoption when gift and acceptance are clearly established, al- 
though no sacrifice to fire or other ceremonies were performed. Turn- 
ing to the law of Bengal, it must be at once conceded that the authori- 
ties there bave been inclined to take an opposite view. In one case re- 
ported in 4 Bengal Law Reports, 16& (A. C. J.) the Judges Bayley and 
Loch commented upon the decision pf the Madras High Court quoted 
before, and held that even in the case of Sudras, ceremonies similar to 
those observed in the case of Brahmins were required for a valid adop- 
tion, and that proof of mere giving and taking was not enough. The 
decision in the case was expressly rested by one of the Judges (Loch) 
oq Babu bhama Cham Sircar's Yyavastba, and he held that the Madras 
cases did not apply to Bengal. Loch, J., stated that “ the filial rela- 
tion is made by gift, receipt, and by burnt sacrifice ; if either is orhitted, 
the relation is not established.” In a latter case, hovveVer/ the same 
High Court deemed., it necessary to qualify their previous ruling. It 
was held (16 W. It , P. 179) (1) that the performance of Putresbti yag 
was essential for the validity of adoption, at least in the first three 
castes. An early decisiou of the same Court had held before that iu the 
case of Sudras, no religious ceremony is required except in marriage 
celebrations. The case quoted before was commented upon and distin- 
guished by Bayley, J., in 15 W. R, P. 300,(2).; in which be held that 
“ceremonies necessary in the superior castes were not necessary among 
Sudras. Moreover, when the adopted son is a member of the family, the mere 
giving and taking may be sufficient to give validity to the adoption.” 
TShetn arij moreover, some decisions of that Court which show that even 

there is a recognizable distinction between the compara- 
tive i^bacyi of a gift and receipt and of the sacrifice to fire, that proof 
|^ ;,! thelblnEier can under no circumstances be dispensed with, while proo 
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of the latter may be dispensed with on occasions. In a case reported in 
16 W. R., P. 361, it was held that " where there has been satisfactory 
evidence showing that a party has been given and received in adoption* 
and when the adoption has been continually recognized for a series of 
years, and the party adopted is 6hown to have held possession either in 
person or through his guardian, in such case, after the lapse of twenty 
years, the court may very well dispense with the proof of the perfor- 
mance of ceremonies.” 

It is obvious from this ruling that the two ingredient deemed es- 
sential in Bengal to make adoption valid are not deemed to be equally 
necessary on this side of India* The same difference is recognized [18 
W. 11., P. 77] (3) in a later case decided by the same court, in which it 
was held that “ when the factum of adoption was admitted, or at all 
events not questioned, and the status of the adopted son had been re- 
cognized by the family for a series of years, and the adopted son died in 
possession of his adopting father's property, and performed his Shradha, 
the strongest presumption arose in favour of the validity of the adop- 
tion, and that the onus was on them who questioned the adoption to 
prove that the necessary ceremonies were omitted or not performed.” 
At any rate, it is clear that though the Bengal High Court recognizes 
the necessity of a sacrifice and of ceremony generally, especially for 
Brahmin adoptions, at the same time, it does make a distinction, and a 
very material one, between the relative importance of the two ingre- 
dients. Proof of gift and acceptance can never be dispensed with; under 
special circumstances, proof of the performance of ceremonies may be 
dispensed with, 

(12) Although there is thus a conflict of decisions between the 
High Courts, it is not an open question which set of decisions are bind- 
ing on courts on this side of India. However, owing to the great de- 
ference that is justly due to their Lordships who preside over the Cal- 
cutta High Court, and more especially to the Honorable Mr* Justice 
Dwarkanath Mittra, it may not be out of place to state more precisely 
the reasons why the Bengal decisions furnish no safe guide on this side 
of India. On all the disputed points of the law of adoption, the deci- 
sions on the Bengal side are directly opposed to what is recognized to 
be the law in Western aud Southern India. On the Bengal side, an 


(1) Luchman Lall v, Mohun Lall Bhoya Gayal and another. (2} Nittyaound Qhoae ' , 
v. Kishea Dyal Ghoao. (3) Chowdhry Heerasutalah v t Brojo Soonder Boy and otkdjp. 
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only son, ipso facto an eldest sou, cannot he adopted. (10 W. 11., Page 
34 ; 1 Bengal Law Reports, Page 221, and IS Moore I. A., Page 85.) 
(4). On the Bengal side, it has been held that there are other cere- 
monies performed by Brahmins among people of Shudra Caste essential 
to the validity of adoption besides the giving and taking. On the Ben- 
gal side, the husband's positive authority to his wife or widow to adopt 
a son to him has to be strictly proved. (Hardhan Muckerjee v Muthu - 
ronat/i Muckerjee. ‘ 7 W. IL, P. 71 8 Moore I. A., P.477). On every 

one of these points, the schools of Western and Southern India hold 
doctrines directly opposed to those of the Bengal School. On this side 
of India (3 Morris, P. 425) (5) an only son, an eldest son, and if a mem- 
ber of the same family, even a son married, and who is the father of 
many children, may be adopted, and no ceremonies whatever besides 
formal giving and taking are necessary in the case of Sudra adoptions. 
(4 Bom. H. C. R., P. 26 and 67). And lastly, a widow can adopt with- 
out her husband's authority, unless the husband has positively prohibit- 
ed her so doing, and she can .adopt without the consent of kinsmen, if 
the act is done bond fide in performance of duty and not capriciously, 
and it does not deprive any party of rights which have vested in him. 

The Madras decisions on all these points are nearly as liberal as 
those oil this side of India. The adoption of an eldest son, or of an 
only son is valid (1 Madras II. C. R., Page 54), (6j A Hindu widow 
may adopt a son without the consent of her husband (2 Madras High 
Court Reports, Page 200 ; (7). The Bengal School, as also to some 
extent the Benares School, being so directly in conflict with the Schools 
of Western and Southern India on all the more disputed questions of 
the law of adoption, it is plain that, even if the question at present be- 
fore f us were open, it would have been the duty of the Court to decide 
it in accordance with the more liberal principles of the schools which 
prevail in Western and Southern India, 

The fact is, th esc latter schools recognize a distinction between 
the religious and the civil efficacy of adoption. This distinction has al- 
ready been clearly recognized in the quotation made before from the 
judgment of the Madras High Court. This distinction the Honorable 
Mr, Justice ; Hwarkannfch Mittra has explicitly ignored, as having no 

(4) Rajali OpendiirLaU Hoy v. Ranee BromMoyee. 

(6) Abaji Diaker v, Gurtgadhur Vasudeo Goeavee. 

(6) , 'Cturom Gauridam Kumara’Gauridhen. 

(7) ^ Collector of Madura v. bhrioDattce Mulior Vijaya. 
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applicability to Hindu law, in his judgment reported in 10 Weekly* 
Reporter, Page 347, where it was held that the adoption of aft only sou 
was invalid. To quote from his judgment. Adoption is a religious 
institution, but it is an act of such a kind that its religions and tempo- 
ral aspects are inseparable. All distinction between religious and legal 
injunctions must be necessarily inapplicable in Hindu law. The adop- 
tion of an only son is as invalid as the adoption by a childless widow, 
without lier husband's consent. The prohibition applies to both, and 
the puuishment is extinction of lineage. It is true that the doctrine of 
factum valet is to a certain extent recognized by the Bengal School. 
But if we were to extend the doctrine to the law of adoption, every 
adoption would Jbe valid, however grossly the injunctions of the Hindu 
law may have been violated." With great deference to the authority 
of the learned judge whose dictum has been quoted before, we think 
that the function and duties of the judges who preside over our civil 
courts have been only partially realized in the principles above “laid 
down. If the texts of Hindu law are to be so rigidly interpreted in 
those days, the question naturally arises, how came the doctrine of fac* 
turn valet to be recognized so extensively in all the schools of law ? 
This doctrine of factum valet is in one sense a fiction. — a very useful fic- 
tion, if the necessity which obliged the text-writers to invent it be pro- 
perly recognized. If that necessity was felt in such force in times past 
when Hindu society was not amenable to any alien influences, it would 
be passing strange if it were ignored now, when so many influences are 
acting upon it in all directions. As we understand it the d ctrineof 
factum valet , as well as the convenient shelter afforded by the sanction 
of local or tribal custom, and the power allowed by the text-writers to 
the king's ordinances to make and unmake tho law, owed their origin to 
the fact which was clearly perceived by the Srnruti writers and the com- 
mentators, that the rules of law as laid down in the early text-books 
were too rigid and narrow, too full of forms, too much wanting in breadth, 
to the safely applied in their naked shape to the transactions of life, 
at least in these latter days. Society was out-growing the rules, and 
the rules, therefore, had to be rationalized and adapted to the Society. 
The transformation which the early Roman law underwent in the hands 
of the Equity- Praetors, and the slow revolution by which the arrogatiou 
of the old Roman Law was developed into the law of adoptiou as laid, 
down in the Justinian Code, lias repeated itself, in India, and the fact 
must he recognized and acted upon. Under the additional stimuli act- 

3 3 # 
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ing at present upon society, it can do no good to shut one’s eyes to the 
considerations which were found so potent by the text-writers them- 
selves. To a greater or less extent, ail the different schools have recog- 
nized the necessity of this process of gradually unfettering the law, re- 
moving its formal restrictions, and recognizing more freely the spirit of 
civil acts as constituting the essence of the rules of the Sbastra to the 
displacement of the ceremonial and ritual part of it. What could be 
more opposed to the original conception of the rite of adoption than the 
fact that, on this side of India, a man with his wife and children at a 
very advanced time of life may be adopted by a sagotra, yet, looking to 
the spirit of the act of filiation, there appears to be nothing very gross- 
ly violent about the process. To sum up what has been said before it 
appears to us that the views expounded by the Honourable Mr. Justice 
Dwarkanath Mittra are not supported by the analogy of the principles 
recognized by the old text- writers and their commentators, old and new, 
who have given rise to the various schools, nor by the analogy of the 
process of transformation observed in other systems of law. And they 
certainly have no application on this side of India, where a distinction 
has been clearly recognized between the religious and the civil efficacy 
of the rite of adoption. The performance of sacrifice may be allowed to 
have a religious efficacy, but its omission, when there is no dispute about 
the gift and the acceptance cannot iu auy way invalidate an adoption 
duly made and ratified. 

It becomes wholly unnecessary in the view we have taken of the 
question to refer to the text-writers, for these occupy in the order of 
precedence only a subordinate place.. As the question has been conclud- 
ed by the decision quoted before, it is unnecessary to refer to the texts 
whicl^. Jay down the essentials of the rite of adoption. It must be at once 
coneeued that the texts in all the reputed books of authority require 
definitely the performance of the sacrifice to fire to confer validity upon 
an adoption. Mayukha, Dattaka Chandrika, and Dattaka Mimansa are 
all equally positive and express on this point. Even these works how- 
ever recognize the superior force of custom in these matters. In the 
case of a sagotra and sapinda adoption, for instance, Dharm Sindoo lays 
dotyn u that in some countries, adoption is completed without any Vedic 
rite by the simple agreement of the giver and receiver, and the sanction 
of the ruling power accompanied by nouvedic forms and the perfor- 
Jeanee of moonj and marriage by the adopting father/’ The text from 
Smrttti q&oted before also favours this view. It is clear from this 
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that there is a difference recoguized, or at least one which is not incon* 
sistent with the spirit of the texts, between the adoption of a Sago* 
tra, and the adoption of a stranger, and the performance of sacrificial 
rites is not of such account in the one case as in the other. 

The same inference is suggested by the fact that the sacrifice to fire 
is described in the ritual as an act, a subordinate part of the 

main rite, which is i. e., gift and acceptance. The sacrifice, it 

is to be remembered, is not performed directly by the adopting father, it 
is performed by the priest, the adopting father and the child sit near ami 
say some mystic words, while the formal gift and acceptance cannot be so 
deputed. Moreover, it is worth noting that the ritual of sacrifice to fire 
prescribed in the case of adoption proper is identically the same with that 
which is prescribed in the three or four other varieties of filiation recognized 
by the old law, and which have now gone out of use. These are all im- 
portant indications of the comparative unimportance of the sacrifice to 
the completion of the rite of adoption. The texts, moreover, from Show- 
naka as well as from Vashista, translated literally mention the necessity 
of the rite in the same breath with many other requisites. The gram- 
matical construction of the passage in Shownaka is suggestive of no 
special prominence accorded to it over the other rites. " After having 
fasted on the previous day, and having procured clothes and ornaments 
and rings and umbrella, and invited a learned Brahmin to the Acharya 
with sacred grass and samidha, and called kinsmen and friends, and sent 
intimation to the king, the adopting father should, calling God to mind, 
express by word of mouth his resolution to adopt a son for the sake of 
securing God’s love and his own emancipation from hellfire which is the 
lot of childless men. After having performed all the preliminary rites, 
and invoked the blessings of the Gods, and deceased ancestora^and of 
the Brahmius, and feasted them, the priest should express his ref dution 
to perform the Homa sacrifice. He should bring fire, consecrate the 
ground, and set the fire ablaze. He should take 28 handfuls of rice and 
ghee, and after pouring on the rice duly .consecrated water, put it in 
the vessel, and place the vessel on the fire. After that the adopting 
father should go to the house of the natural father, and himself beg the 
gift of the child. The natural father should then, after duly calling 
God to mind, express his resolution for the sake of God's love, to give 
his son in gift, and should worship the receiver. He should recite the 
Vedic texts, and at the end should say that he gave away his son to 
the receiver in adoption and that the boy ceased to be his son any 
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longer. So saying he should pour water on the acceptor's hand. The 
taker should in his turn recite some texts, and take the boy on his lap, 
and smell his head, and give him clothes and ornaments, and should 
bring him to his house with music and with pomp accompanied. After 
bringing the boy home the adopting father should finish the sacrifice 
to fire, he should sit before the fire with his wife, make the boy sit on 
her lap, and the Aeharya should finish the sacrifice. He i Acbarya) 
should throw in the fire the handfuls of rice and ghee, saying all the 
while the usual Vedic texts. The adopting father should say as each 
handful was thrown into the fire, " This is to you oh Agui ! this is to 
you oh ! Surya Savitri see, this is not mine." Having thus finished the 
sacrifice, the adopting father should bestow gifts to Brahmins, and call 
God to mind, and invoke his love at the conclusion of the rite." 

This is in short the substance of Shownaka's text. We have had 
the Vedict mantras usually recited on these occasions translated to see 
what they imported to be. Like .all other similar texts used in these 
ritual observances, these Vedic texts have no proper application to the 
occasion. Sacrifice to fire is thus purely a religious accompaniment to 
the civil agreement manifested by the formal overt gift and acceptance, 
and is on a par with the formal interrogations and stipulations, and the 
striking of the balauce of the old Roman law, when persons non sui juris 
were emancipated, or an arrogation took place from one gens into an- 
other. It can have in itself no more efficacy than the equally requisite 
conditions of calling in the kinsmeu, and informing the King. Yet 
both these conditions may be dispensed with by the law as it is now 
understood, and their absence does not vitiate the adoptions. For the 
same, or rather for the additional reason that the sacrifice is only a re- 
ligious accompaniment, its omission, however much it might detract 
from ttfib virtue of the act on religious grounds, cannot affect the civil 
efficacy of the gift aud the acceptance. 


OF PRISONERS. 

It is a curious principle in our law that prisoners charged with 

having committed a crime/ are the only people in the world presumed 

to be innocent of it. But this great advantage is not conceded to them 

for nothing, since they are also supposed to speak falsely when they 

dawy that they are guilty of the very offence which they are presumed 

t<j! have committed; and, therefore, if they should desire to assert 

. * 
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The truth is, that, although the law pays a prisoner the compliment 
of supposing him to he wrongly accused, it, nevertheless, knows very 
well that the probabilities are in favour of the prosecutor’s accusation 
being well founded, and does not mean in any way to insinuate that he 
brings a false charge — it follows, therefore, that the presumably righte- 
ous are regarded with the greatest suspicion, and herein our law shows, 
perhaps, more of practical wisdom than of logic. 

Every one knows that, if there be a reasonable doubt whether a 
prisoner be guilty or not, be must be acquitted, whereas no such con- 
cession is made to a defendant in a civil action. It might well then 
be imagined that more verdicts would be gained by prisoners than by 
defendants ; but they who think thus have failed to notice that it is 
more important to a man to look innocent than to be primd facie thought 
so. No defendant is brought up through a hole in the floor ; he is not 
surrounded by a barrier ; nor guarded by a keeper of thieves ; be is not 
made to stand up alone while his actions are being judged ; and his 
latest address is not presumably the gaol of his county. In short, it is 
knowu that a defendant appears voluntarily, while no one doubts that 
a prisoner would run away if he could. 

It seems, then, to me that to profess to think all accused persons 
innocent can amount to no more than our attempt to make believe that 
monarchs are all “ most gracious/’ amf mayors of little boroughs “ wor- 
shipful/’ 1 might further instance the term “ reverend/’ which, as ap- 
plied to all clergymeu, lias been lately declared to be a “laudatory 
epithet” — a lair description enough of the word “innocent” as predicat- 
ed of all indicted prisoners. 

Another instance of the favour with which the law professes to re- 
gard a prisoner on trial may be found in the care taken to ascertain his 
motives, upon which, and not upon his acts, his guilt or innocence de- 
pends. 

Thus, if 3 give a shilling to a beggar, I am at once called a chari- 
table man; yet 1 have, perhaps, bestowed it upon him well knowing 
that he will buy poison, and so kill himself. No one, however, consi- 
ders my motive ; the action satisfies all. But, if I should take a shilling 
away from another, I am not instantly condemned as a thief; for it may 
be 1 thought it my own ; or, perchance, T was mad^-as to shillings. 
Here my motives are separated, questioned, re viewedTPlfitl considered ; 
and if, among all my reasons for acquiring property, I acted upon one 
not “ felonious” — whatever that may mean—- 1 am acquitted ; for “ non 
est reus nisi mens sit rea. }) 

Now all this process is gone through, not because there is any real 
difficulty in deciding, but simply because we are going to award punish'* 
ment in the one case, and do not intend to bestow any reward — or any- 
thing more valuable than approbation — in the other. Our law is, itt 
fact, a scheme for afflicting not all offenders, but the most conspicuous ; 
aud the leugth of a case will generally be found to be proportioned, not 
to the intricacy of the inquiry, but to the magnitude of the sentence in 
which it is expected to result. 

For my own part, I will not venture to consider whether or not tUcf 
much attention is paid to the motives of men when we are about tq 
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judge of their deserts; but it is certain that many influential teachers of 
mankind have, looking to results only, estimated motives at nothing 
whatever. I do not know a better example of this than the doctrines of 
that Gnostic sect who call themselves Cainites. These people, it is said, 
not only worshipped the first murderer— upon the hypothesis that he 
must have been virtuous because he was oppressed — but they also adored 
Judas Iscariot, lor the reason that had it not been for his perfidy there 
would have been no salvation for Christians. 

It i6 said by some jurists that our law looks upon an action as a fair 
flight between a plaintiff and a defendant, to be conducted, not, indeed, 
with scrupulous fairness, but according to the rules of the forensic arena. 
And certain it is — as you may read in Glanvil, if you will— that both 
a defendant and a prisoner might at one time elect to prove his right to 
land in the one case, or bis innocence of a crime in the other, by knock- 
ing on the head, coram judice , any one having the temerity to come 
forward as plain till or accuser. But, while allowing this to have been 
60 in the days of Henry II., we must remark that the position of a 
prisoner now differs from a defendant's, in this, that he is looked upon 
as having declared war against the State, and so must combat all society 
at once. His only chance now lies in bis heels. He flies therefore be- 
fore the multitude he cannot hope to withstand ; and thus we have a 
prosecutor, who comes, not in the place of the fighting plaintiff, but 
rather resembles those who give information of the whereabouts of some 
recognised beast of chase— a man soou passed by and forgotten wbei 
once the hunt is up, 

But, if an accused person is regarded as a subject of venery, liabl 
to be caught and killed at prescribed seasons— assizes, or sessions — he i 
also on that very accouut entitled to certain law , or privileges. Thu 
the prosecuting counsel is expected to pursue his prey not too viciously , 
not taking advantage of every weapon be might use — as one does not 
follow a fox with guns and javelins, nor impede his flight by snares and 
pit-falls. He who would cross-examine a witness to character is as oue 
who should harpoon hares, or kill salmon with a torpedo. 

That a prisoner's wife may not be called, even by himself, is a bene- 
ficent provision designed by his enemies to save him from his friends. 

The great jrain of the prisoner in having all the community for his 
foe, in place o|p& one man he has injured, consists in the diffusion, and 
consequent weakening of enmity, which is its inevitable result. As 
Izaak Walton while impaling a frog would use him as though he loved 
him, 6o do our Courts manipulate a criminal. He is allowed to confess, 
if it please him : but be is no more driven to this form of suicide than a 
stag is purposely chased over a precipice ; and, indeed, he is often gently 
dissuaded from admitting his guilt, and encouraged to run for his life or 
his liberty. 

5 If J have taken some trouble, and given more, in order to explain 
the theory of our law concerning the advantageous position of the ac- 
cused ; When in the dock, I shall, I trust, be excused on account of the 
^jgsner|l interest of the subject ; for we know not where we may be to- 
and, perohafcee, “ de tefabuh narratur.** 
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GOVINDA ROW'S DIGEST OF INDIAN LAW REPORTS. 

The exertions of Mr. S. M. Govinda Row, Pleader, Tanjore, in 
bringing out annually his Digest of the Complete Series of the Indian 
Law Reports, are certainly laudable. We have been favored with the 
first two Volumes and we understand that the third is in preparation 
and will corne out in due time. The Volumes are very cheap. The 
price of the first is one Rupee and two annas and that of the second is 
one Rupee and six annas only. The author seems to have taken consider- 
able pains in compiling and arranging the subjects under proper headings. 
The plan followed is excellent. We can confidently recommend these to 
our readers. They may be had in our office for cash. 


PUNCHAYET KAIIJYAB1DIIL 

We beg to acknowledge with thanks the receipt of a Bengali law 
book entitled Punchayct Karjyahidii , and edited by Baboo Baroda Doss 
Bose, Sub- Deputy Magistrate of Nurrail. It contains Bengal Acts VI # 
of 1870 and I. of 1871 with copious Notes and an Index. It will be 
highly useful to those concerned in the working of those Acts. Price, 
annas eight only. 







